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The general principle exprcc.s0d in Legal ?ield Letter No. 
[,5 will he follow8d by the Wa~e and il01U' Division as well as by 
the Pliblic CO"'ltracts Division in ce.sero where diffcnmt wa!';o rD.tes 
aro applj.ca'ble in a gj.v0n C:)S<:J U:ldcr tlv'l F~!),.:.. L8"bor Standards Act 
D.nd the PubHc Cont;r,~ct[; Act. 11:; Vii] 1 he 1i,011, in .such cases, +;hat 
the 1I 1'e:;ul<.lr rate li oi.' pay u.1").der tIle J"o.:i.r L ~bor St:m.:l!:trds Act 01' the 
11, • .J,. II 1 .J,.'. 'U, J . C' LA' .., .., d ' Daslc ri\'JC uneer "no .. uo .J.e oncr~".C\,S c'''; i or l"lrpOS(~s 01 s'Gor-
miIi.ing o'lertilrtB duo undor ti-LOSC P.cts" c;,:.nnot b,; low~r than the 
hiGhost nirlir.lJJ2n. W;?'SO ratu ;).pplic0.b10 urldcr oithar tho li\~ir L8.bor 
St~ .l1.dc,rcts Act or Public COj,1tro.ct8 A::t. In ot}lOr words, the position 

. "1 b I-~" '-1' t' 1Ih • 11 11 1 II t 1" ' b VH.L 0 'y<J..t'.,jn 'l"VXG -{lO ,[J.SlC or r<)gu_ar roo -0 0 pay cO.nno·c () 
loss th,'ln the ro.te ';,},ich ti,(; GT:1ploycl is lc[';o.l1y obliged to pay 0.5 
straight time, whother tr,i:s be by 'Ii r'tuc of the Fo.ir L,~bor Stc.nd8rdr::: 
Act or the Public Contro.cts Act. 

For insto.ncc:, tho b~-,-sic rQ tc m:dor tho PUblic Contr~ets 
Ac'c for purposes of computing ovcrtir:w for omployoos Wl.lo::'.rc 0.).80 

covered by tho Fair LC'.bor Stc..ndo.rc1s Act waz,o ord:;r for th<c Vi"Ood 
furniturc in(~u::try ccw::~'1O'!:; be less" ur:dcr- this rule" th;:;.n ·10 cents 
r:n hour. Similo.rly, the rq?,ulc.r ret ... oi' "7:-\'/ under the FCl.ir 1D.bor 
StC'.nd~rdc Act for OIi:)loyvcG wl:.o n.rc also covered, for oxomplc, b~r 

the W~.~r.'O detorninc'.ti,)n und'.~r t;r.o l-'u~)lic ContrCl.ct;s !~ct for non-,-, ' 

D.u;dlio.ry workurs in the mvn I S h:~·.-ts 0.110. CiJ.!)f: inil'.1st!"ys c::CIlnot '00 

1(;3S than 67-1/2 cr:ncs o.n hour, for purposos of computing ov(;rtime. 

Tho £'orog':.in t; di0cuf;sion relC'.:c()s 5:U:lply to situc .. tions 
'·.J~tC~·" ovc::rt:i:,w is v10l"£()d III c, Gi tnc.tion ,,·rhero thoro is no ovcr-
-7:~1:-,), ":.:-<r8 c'::::: 01... EO o:llo':.:;c,,,ont u:'ldor the ?air Lc-.bor St:'.r:;dc.rcis 
D -,', ,,- , .. ~ ') r 'L'" J' ,,,"'Tll ',·r'·,<"~ s'''>!' 11'1(1c'" t'j',," £1"'ol;c CO'(ltr"'"\t~ Ae-r ',nd DO ... ~ _ • ~.~ ~ •• ~J. .,I, •• :..A. \~""-b.' ,,_, ... -~ _ _ .L .I ~v \.. • ..L I •• __ ~. V .~, ~.. .. 

i,;- ';:::c-,.-::c1.(,n~:; c.:·~ci.cr the Puol:i.<:: CO:lcr~.cts Aci:; of the mjnimurn l'v~l0C ,set 
u~;d,-'l:' t~'.o FClir 1::-.bor StcJdo.rds Act. 
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UNI'I' 'l~O S~.1.I'ES DBFARTj.·rrmT OF LABOR 

Office of the Solicitor 

l40y 6, 1941 

LEG.~ F IEl,D LETTER 

arisen: 

SUBJECT: Computation of Regub.r Rate of PfJY and 
Ov-ertime Compensation Und.er the EDir 
L{~bor Standards Act in Cases ""herG A 

St!'l.te NinimwlI "'lege Applies 

In recent montllS the follo'~'ing problem has frequently 

1'ssume the. t fln employer is requ5 red. by a stlJ.te minimum 
wage law to pPy nn em9} oyee (1:::.10 is al ~o covered OJ>· the Fal r Labor 
Stands.rds AC i;) at a. minim1."':.m hOllrly rate of ~?3 cerlt~. AS!3ume also 
that the minir.;w'l rate ',-p·.)lic::>ble wle.er the Fr-ir Lnbor Standarcls 
.Ad is 30 cents in thIs instnDce. \"'non the empJ.oyel' a.ctuEll1y pays 
the emplo~Te8 at e "!"1.lte of ~O cents pe)~ hour in violation of the 
st8te statute, the Quastion presemted is: 'i.'bat is such employee's 
regul:3.l' hou.rly Tr.te of pay for the purpose of computing 8xtra com
pensation for overtime under Section? of the §;:tir LA.bor Standards 
J..ct. 

In our opinion, the employee's regulD.r r~te of pc~.y cannot 
be Beid to be less than the rete which either the Fectcra1 or St~te 
18\".' requires the employer to poW Clq straight tilllE' cOn'lpenstJtion. 
'l'his is based upon the prel!lise thAt no contrr.,ct bet"'een en employer 
and employee is v8lid '-"'hieh calls for a straight time rAte ' .. !hich h 
in violation of Is'...,' and., therefore, the cont:r::-etinf:'; pr.rties lIlu!';t be 
presumed to have agreed to a rate ~"hich com')lies d.th both such 1s\\"s.0 

It is also clea.r thAt Congress (id. not intei1d. that I'J. 

violator of :kction 6 should be re',·prd.eo. for his violl"U0f1 ,dth a 
10\,'er overtime "Oena1ty per hour th£:n that ,·,hich is impoc;eo UPOl.l 
employers I,o.,ho comply ,.:1 th Sect ion 6. It j s Hb.~\'i fie unrell SOD8-01e 
to suppose that the Congre~s intended. ::,.n pdvr-:ntrf1:e to D.ccrue in 
terms of reduced overtime penalty to tIle emploYE'r who is vio1e.ting 
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~ Stf:te minimum ',·8f.7e la.\-'. Th'i) t,'ords tlreE~\).lar rp.te a.t which he 
{pmployef3.! is employed" as u~cd in Section ? mu~l, therefore, be 

, .. eon~tr\lGd to me(.,n the II 1 81· .. r:fU'. rflte at t,'hieh he [em·ploye!.7 is em
. ,'. ploY8d. U' This conel usiol1 Is' "fu:i-tb et· su??ort'ef!~"o:y Sect i on 18..- of 
. '. :theF"airL§.oor St(!,ndn·'t'ds'·'Act IJ/hi<:-h provides·:·th"it"uo:·nrovision: of 

,·-·~..,.-t leAc~' ~ or- p,ny ord"e-r,·th'e·reunde1"shallexctl:~e:;·tJ.~ffe<*lPU~.n.cQ.. l,.rith 
. Bny ]'ede'ffi1' or Stete ·la~,,·: or itJUJliCiPA1:ohlfna:nce.·es.t9bli shin-g a 
inihi rrl1..lln, wage higher than'! th'i:l 'minimUin wpg~:e\1tl=lbli'shed under tha 
'Act.· Since D in theexampleg!v~n abov€"the:::$w.t·e' Ip-.',·, reQuires 
'the~pfl.ymel1t of 35 Mnt~'~'l?er'hour, the ret,Ula,:r :I's,te.' of. r;:rt,Y c;mnot 
be less than 35 centsii: llbfO'::-cel~erit ofthestj;>·.t"eminiMum in' this 
instBnce is an incio.ent to the prop~r enforcetr..ent of Section 7 of 

:",; :} l ~'·:~the ra.1r Labor Sta,nda:~aq,'''Act~ " ~, '<:"~f"' 

It is true;'tha;t:oin enforcinF; overtime Ml:rpensf'tion'on the 
b"rsis· of a regulE'r.rf.'rte {).-f, PRY '·~hich· is at":lElfst· equal to the stpte 
minimum, '~e are also 'e:Eforcing the payment .'1f the stf1te minimum for 
all stl'c:ight tir.Jf~ a:s ,;'~lle:sC)vertirne~Thi.s-.·{ho1f~ever~ is necessary 
in all in~ttJUces·\·!here·;.Overtime·is ",orked.~ sine~ it·cermot be dcmon
str:1ted tk-'.t an emS>loy·~r:l1B.s paid for overtir.!e--:unless he al so ·?E'.ys 
the strait;ht time. "Fbr':exaM0ie~' an er.npl"yer."~.;ho:·er'lploy~ en e!!lployee 
at a. regu.lfl r hourll ra.te of '!:,flY of' ~l. CO '~LD: :hcu:r' mli~~t- Tle:y. him ,~52 
[(40 x $1) ... ('3 x $1.[,0) or (48 x $1..) .,. (e x. oL;O')/ for 48 hour ,\'ork
week to c()mply;;,.'ith:;t:'le'ov:~'+tj m'e' !'.t.rn..l:>'l"J:9· of t·he -]'kir La.bor Stand
ards Act. Sir'lilarly',',' ii):' t~'"e cr1.se ;;'l:.~l"E' ·tte. ~·t:;:'\.temin5.tuu.'tr if:! 35 cents 
per hour, the emplo'~~~r·cE!:rmot sho".! thr:t h(':~·r..';'$: pa.la,5~~k G:~nts: for 
each overtime hOitr "tUi-iEl-Sfl'he vIse ':Jc-~ys 3t") C62'l.tt)·:fol"·et\ch::strai?;ht 
time hour. 

In situations, no\-rever, \\'he:t.'e an employee has , .. lOrkect no 
overtime l.·~ithin the t erma of the Fai r !~.bor Standr;rd ~ .Act. the t/ege 
flnd HOllr Division has no Buthori ty to enforce A. state miniruwn wp..f,e 
I!lhich is in eXC6!'lS of the a.pplicable minimum pp..yp.ble under Se etion 6. 
True, Section 18 states thn.t no provision of the Fair I.Bbor Standards 
Act sh::tll be construed to excuse noncompliance \"i th ~.n:y st,;lt0 18.N 

est<'lblishing e minimum hi~her thr,n thl3t e'Jt:~blished. in the ]'Fl.ir Labor 
3tend8rds hct, but no R!'nctions Bre contp.ined in the A.ct for action 
contrar~T to Section 18. Rence, there is no penf,lty proviliion fjI,hich 
the Division can invoke in such a ~ituation. 

In the Sta.ter, of Ct~lifol'nia. ena Y.innesota ancl in the Dis
trict of Columbia, a s1i,~;htl,y different Question then that pre
viously di ~cust.ed has been preSfJnte0.. In those plf1ce~, the stllte 
minir.lUIU wage requirement s pre irnpo sed in terms of 8, r:linimum \I'eekly 
wr:ge rether than in terms of nn bourly rate. In these inata.nee!'! 
tl<!e hf.we taken the position that the minif1'\U1n wp.ekly wp...ge required 
under r:t state 1m", should. ah'ays be vie,.,eo. EJS tlstrai;>:ht titre" corn
pen~R.t1on exclusive of any extra. compensation for overtime. In 
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,othd";,'ords, ~he.r~gu..te.r; rate-of pky should. be determined by div-id
.. l.nc{ tne <we~~l:Y~~~ge," ~i:ic'hmu$t be'paia.':as'strr-.ight time compensation 

under 'the .. 'statehn'.' .by:the;lltID1ber .. o.f,;hour~ ~,6rkedin the particular 
\'lOrkWe·eJt~ S.iri~~;,.comp~iCln((e\-!ith a' :st'ate ~~eer~ly ,mirl.imum \\'sge provi-

'sian reaufr'e's' tJ:int:;t.!i~: ernployeer.'etefv,e' a'):fer'ts.in ,.,.e'ekly sum even 
though he "';~~k~ AQ. , oV~t'ti~~1"ithinth~ ,~erm:s:>r the Fai.r Labor Stand .. 
e,rds Act. it~.annot})~:~a,ld tha.t! the'M.Me~'S~ l,rlpludes extrr.. compen
sation ,for oye:rHme""'R~~ s1;l.ch 'overtim'e tS·,\.jo:t~e(l. 

'. . '. .' ~. '. I '. • . :. • . . :.\. ", : ... ' . .:: .~.. • . 

In ~ie\\' .oi<th1 s~ our·opini~ri.·; i~:"'lih~t' the situation cre!Jted 
by applic8,tion ',q{,:a,state' weeklymil'iilnuA':'{i~g~"l~, ":n1U~h the same as 

,:tha.t I/,rhich e.ri.'ses·~,here an employei' wld'eti'a:ke~"to pay an employee e 
fixed weekly \~Ta.ge or salary regrrdless of ,the. nJJmber of hOU1'S "'orked 
by the employe.e. ".l;he,; p1_~.thod .. of cOJTIPutin:g~ :'r~gt.i~,·r: ra te of pny should 
be the same )l'~: 't~f ,o1;1tHn.ed in, pe,r13-grai?~;. Pj',::9( Jnt~rpre,teti ve Bul
letin lJo.4 ~ '7 TbU,$,L!:~J s the ';Ieeldl -rli~nitrnlJn, ~~e [lno: not an.J:..~rlx., 

• \,'El.ge It/hi eh may 'be~s tF.tQ1i shecl_ by the em'ploYE;r," \"hi ch de termine s the 
employee'afr.£q1auate.·of ?a...;:!:forovertl~~p'i.l:rposes u,nder the Fa.ir 
LaborStt!.rida!;a.$.Ac' .... :' " ' ,'.-, ' 

. _',' .'. : . " ~ I .' .- •. ' ••.• • • _ . • . 

, "":,}~,ist :9:terej.'ore, our opinion th,}t_ii;tspe..c.to~~should take 
, the 'sta.te. mihir:i\lm . l;lo,~l'lY rate "n' the ~ttite;' minllP:wn~'eeJ.dy, ",rage as 
, theminlm\l!n'be,sts'for computi!),-~ thc!'e~c;u.1~r' :r,<t~!!?'" o:fpsy for·a work
,o:eek!'iIFwhich overtime' und.er 'the Fair LPtb6'f'Ste,ild.erns Act, is involved • 
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