UNITED STATES DEPARTMENT OF LABOR
Office of the Solicitor
May 5, 1941

Legal Field Letter
No. 53 ' "+ Attached Opinions

Copies of recent 6pini0ns on subjects indicated below are furnished
herewith for your ihfofmation'and proper notation in the Opinion Manual.
MEMORANDA

Date’ ‘From To Subject
4-18-41  Philip B, Fleming Russell Sturgis Reimbursement by contractor to
_ (GFH) a subcontractor,

(Whether a contractor engaged
in erecting buildings must re-
imburse a subcontractor for
claims made by the latter's
employees for the minimum wages
payable wnder the act. Appli-
cation of sections 15(a)(l) and
15(a)(2) to such a condition.)
(p. 5, par. 2; p. 49, par. Bj
p. 119, par. 7; also index be-~

ore par, S5, on p. 119.)

*

4—-21-41  Rufus G. Poole Dorothy M. Williams Application of section 13(a)(10)
(EGL) ' to employees receiving eggs at
first concentration points.
(pS 57, par. 2(b); p. 115, par.
Lo

4-24-41  Rufus G. Poole Dorothy M. Williams Truck Drivers delivering from
(EGL) warchouse to retail customer,

Barker Bros., Los Angeles,
Calif. Routine. \
(spplicability of Local Re- i
t.ailing exemption under sectio 3
13(a)(1) to such drivers.) f;
(p. 38, par. 95 p. 65, par. J; .
p. 101, par. 3.) \

4—-24-41  Rufus 5. Foole Donald M, Murtha F. "W. YWoolworth Co., Duluth,
+ (FR) : : Minnesota, File No. 22-531-1,
(*hether a receiving and re-
shinping room which serves a
retail store located under the
same .roaf and also serves other
branchas of the chain is a re-
tail establishment under section
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Legal Field Letter

No. 53

Date

L—25-41

4=29-41

bty L

Date
L—-24—41

42541

4—30-41

MEMOR ANDA

From To

13(a)(2).)
(p. 69, par. My p. 102, par, DD,)

Rufus G. Poole Dorothy M. Nllllamsv/ The application of section

(MCD)

Rufus G. Foole Alex Elson

7(b)(3) to employees working
at two or more establishments
for the same employer.

(p. 74, par. P3 p. 9,

par. 1.)

John I, Hay Company.
(Whether, in view of the passage
of the Transportatlon Act of 1940,
water carriers not exempt as sea-~
men under section 13(a)(3) should
be considered within the exemptim
under section lB(b)(?) )
(p. 61, par. E; p. 73, par, O;
p. 105, par. EE p. 116, par. NN;
p. 191, par. 5; p. 237, after

. par. 1 (h).)

!

Rufus . Poole Arthur E. Reyman™ Application of section 13(a)(6)

(EGL)

to the raising and breeding of
canaries,
(p. 53, par. 2(c); p. 84, par, 2
(d); p. 108, par. 2(b); p. 260,

* after par. W,) :

LETTERS

To

H. J, Klooster
Berrien SDPanS Michisan
(ADH)

Frank E. Cooper

Hon. Harry Flood Ryrd
Washington, D. C.
(T1S)

Subject

(Whether laundry service constitutes
"other facilities" within meaning of sec—
tion 3(m) for which deductions may be made
from wages paid collese students working
in collese factories:; status of tuition
payments made by students under section
3(m).)

(p. 88, par., K; p. 248, par, 1l.)

(Applicability of act to architects, en—
gineers and draftsmen drawing plans for
the repair of buildines used to produce
goods for commerce,)

(p. 101, par. CCy p. 142, par. 23 p. 174,
par. 2.)

(Applicability of section 13(a)(6) of

the act to 2 packing house operator who
"leases" a farm and packs the fruit grown
on the farm,)

(p. 15, par. C; p. 22, par. L; p. 52,
par, 1(d); p. 107, par. 1(b).)
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ATR MATL

Mr. Russell Sturgis

Acting Territorial Representative
San ~Juan; Puerto Rico o T T
IE:GFH:HS
Philip B, Fleming

Administrator Apr 18 1941

Reimbursement by contractor to
a subcontractor

This is with reference to your communication of
February 11, 1941, relative to the above subject, to which
was attached a copy of a letter received by ycu from
Mr., A. S. Menendez, Vice FPresident of H. Clyde Gregory, Inc.
Mr. Menendez ingquires if his firm, as a contractor ensaged
in erecting buildings in a sugar central, must reimkurse a
subcontractor, who installed the tubes, for claims made by
the latter's employces for the minimum wages payable under
the act, :

While it is not expressly stated in your letter,
the implication seems clear that both the employees of
Mr. Menendez's firm and the employecs of the subcontractor
were engaced in a "process or occupation necessary to the
production" of egoods for interstate commerce in the ‘performance
of the work described., It will also be assuned for .the purpose
of rendering our opinion that the "employer-cmployee" relation—
ship, as defined in section 3(d), 3(e), and 3(g) of the act
did not exist between Mr. Mencndez's firm and the employees
of the subcontractor,

If, in fact, no such employcr-cmployce reiationship
existed, it does not aprear from your memorandum that any
violation of section 15(a)(2) has bzen cormitted by Mr. Menendez's
firm, We suggest, however, that care should be taken to
ascertain whether, in fact, the cmnloyment rclationship existed.

"Te aprae also with your statement that section 15(a)(1)
seems inapplicable to Mr., Mencndez's firm. Such firm is not
engaged in selling or shipping anything.

207538
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ATR MATL

Miss Dorothy M. Williams
Regional Attorney

San Francisco, California

Rufus G. Poole IE:EGL:BLA

Assistant Solicitor
In Charge of Opinions and Review April 21, 1941

Application of. section 13(a)(10) to omployces receiving
ezgs at first concontr‘tlon points,

In your memorandum of Mrrch 13, 1941, you ask whether
employees are within the section 13(a)(10) exemption whose employ-—
ment consists of roceiving ¢egs 2t first concentration points
within the arca of oproduction for shipment to other cstablishments
of thc same. employer outside the nrea of production wherc the eggs
arc candled, graded and packed.

You refer to o letter written by ¥r.. Joseph Rauh to
Mr, E. B. Parsons of the Crowley's Milk Co., dated May 1, 1939,
wherein it was stated: "Since it does not appear that the employees
of the receiving station are cngared in maoking any dairy products,
the exemption provided by this section does not appenr to be
applicable to them, resardless of the fact thot they may be within
the tarca of production.'! You ask whether it moy be inforred from
that letter that the "hnndling" of agricultural or horticultural
commodities is not within the section 13(a)(10) excmption unless
the handline is combined with some other operation enumerated in
the section.

At th: time that letter wns wrltten, it was overlooked
in regard to milk, cream, cte,, that the section 13(2)(10)
exempted is applicable to ."handling" as well as to the "making
of cheese or butter or other dairy products." In this particular,
therefore, the latter to Crowlcy's Milk Co. wns .inaccurate, ,
Employecs employed within the arca of production and cngased in
handling agricultural or horticultural commoditics for market are
within the 13(a)(10) cxemption, cven though the handling is not
combined with other operations cnumerated in the scction,

We are of the opinion that the employees to whom you
refer handle the eggs "for market" and theretore are ex cempt from
the provisions of the act, even though the eggs thereafter are
candled and packed in another establishmont of the employer.

Such candling and packing doss not effect a change in the form
of the eggs.
(8118)
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Dorothy M. Williams
Regional Attorney, Sen Francisco

LE:FUR :MGM
Rufus G. Pools
4ssistant Solicitor, In Charge of Opinions and Rev1ew
Truck Drivers delivering from CAprile 24, 1941

warehouse to retail customers

Barker Bros.,
Los angeles, Cslif.
Routine

This will renly %o your lutter of anril 11, 12841 in which you inguire

as to the apclicehility or the local retailing cavmcity exemption to

employees of Berker Brotherss You state
"Barker Bros., in Los Angeles, is a concern engaged in
operating several retail furnituvre stores in Los kngeles,
and a warehouse in connection with its retail stores.
"y gquastbion srose in the course of the inspection of this
company regarding the application of section 13(a)(l) to
truck drivers engaged in delivering from the warchouse to
retail customers the goods purchased by such customers
at. the retail stores. It svpears thet some types of
furniture are delivered dircctly from the rotail store to
the customer, bus the larger, heavier pieces of furniture
sre kept in stock at the warehouse (samples only being
kent in stosk at the retail stores), and deliveries of
such furnitwre aro made directly from the wareshouse. We
have given the opinion to the inspection staff thet truck
drivers ongaged exclusively in making deliveries from the
warohouse to retail customers, or who spend at least
eighty per cent of their btime in making such deliveries,
are engased in a loeal rutalllng capacity and are within
the examptlon provided in section 13(s)(1).

"Inasmach as the Division is litigating the gquestion of
the apylicaflon of the act to warohouses owned and operated
in connection with reotail stores, we deemed it advisable to
put you on notiece that we have i;iven this opinione If it
does not arpoar to you to be correct, will you ploase let
us know ut onée." )
He agree with your genersl position, although I wish to direet your
attention to the vrecisc wording of section 541.4(h).
227154
(8118)



Donald M. Murtha, BLsquire
Acting Regional Attorney
Minneavolis, HMinnesota

LE:FR:MF
Rufus G. Poole .
Assisgbant Solicitor APR. 24, 1941
In Charge of Opinions and Review

Fe We Woolworth Co.
Duluth, Minnesota
File No. 22-531-1

This willl reply to your memorandum of April 9, 1941, in
which you irquire as to the applicability of the section 13(2)(2)
exemptlon to bthe folilowing situation:

"The Fs W Woolworth Co. maintains an establish=-
ment in Duluth, ¥innosotg. . On the first and second
floors of their store building they conduct retail
sales. In the hasement there mre two rooms, one being
e recelving room and the other a stock rooms All ine
coming goods come in to the receiving rooms. The goods
to be sold in this particuler retail store are plecad
in the bins in the stock roome However, a portion of
8.1l incoming freight is placed on one side of ths re-
ceiving room and is later reshipped.

"One Dave Morris is employed =s head stock man,
receiving clerk and -shipping clerk. &0 percent. of his
working day is spsnt on incoming an outgoing merchendise.
The other 50 percent of each working day is spent in ser=-
vicing the retail store, that is, bringing goods from The
stock room to the shelves or tables in the retail portion
of the establishment. He works 592 hours esch week. OF
the 50 percent of the working day spent in receiving end
reshipping merchandise, 20 percent of each day is abtri=-
buted to the roshipping of merchandise to other stores of
the chaine Those goods are roceived from out of the Stute
of Minnesota. . Of tho merchendise reshipped, 30 porcent
aegain gooes out of the Stute, the balance being shipped to

~other stores within the State of Minnesota."

Under these facts it would seem that the employee is
engaged in & retail and in a nonretail establishment, - A re-
ceiving end reshipping room which serves a retail store located
under the same roof snd also serves other branches of the chain
is not a retail establishment under section 13(a)(2).

- 101113
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COPY

Miss Dorothy M. Williams
Regional Attorney
San Francisco, California ‘ April 25, 1941

Rufus G. Poole ' ' » LE;MCﬁ:SJV
Assistant Solicitor
In Charge of Opinions and Review

The application of section 7(b)(3) to
employees working at two or more es=
tablishments for the same employers.

This is in reply to your memorandum of Masrch 28,
in which you state that an employer in the citrus industry
may shift his employees from establishment to establishment
as crons mature in the various localities in which the
employer's plants are situateds You correctly point out
that a separste 14 workweeks exemption under section 7(c)
is aveilable to each estublishments You ask whether the
section 7(b)(3) exemption applies in the same fashion.

As you indicute, the literal wording of section
7(»)(3) would require that once an employee had been worked
under an exempt status for 14 workweeks, he could not then
be shifted to another establishment and worked under an
exempt status for 14 more workweeks in the socond establish-
mente Nevertheless, for administrative purposes, we bo-
lieve that it would be best to construe the ssction 7(b)(3)
exomption the same &s the section 7(c) exemption, at least
s far as this matter is concerned. Thus, each establishment
'should be allowed a separate 14 workwecks exemption under
“section 7(b)(3).

In your memorandum you also raise the question of
whether in a plant which is departmentalized each department
may be considercd a separate esteblishment for purposes of
section 7(b)(3)s You state that we advised you in owr memorandum
of September 26 that the section 7(c¢) excmption might be so
eppliede In our memorundum of September 26 we simply stated
that "one who has soen the physical operstions being con-
ductod by the Apple Growers Association in Hood River is in a
better position than we to determine whether in fuct its
applo=-crushing, canncry and pscking operations are conducted
in separatc ostablishments." We added: "If you eare convinced
from tho inspector's report that thosc aro separato estab-
lishments, I see no objection to their being so considered for
purposes of the section 7(c) exemption."

The same answer must be given you with respect to the
gquestion you now rajss under section 7(b)(3)e

222097
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Alex Elson, Esquire

Regional Attorney

Chicago, .Illinois @
LE :ADH:NCT

. - hpril 29, 1941

Rufus G. Poole, Assistant Solicitor

In Charge of Opinions and Review

John I. Hay Company }
This is in reply to your memorandum of April 2, also
that of April 18 to which was attached a copy of a letter from
the attorneys for the subject company in-which they maintained
that since the passage of the Transportation isct of 1940 em=-
ployees of water carriers not exempt as seamen under section
13(2)(3) of the Fair Lahor Stendards hot should now be consid-
ered to be within the exemption contained in section 13(b)(2)
of the acte. The argument of the attorneys for the company rests
in the main upon the preamble of the Transportation Act of 1940,
which declares thet it is the purpose of the act to provide a
national transportation policy which is to provide a fair and
impartial regulation of all modss of transportation.subject to
the provisions of the act, and upon the fact that certain pro-
visions of Part III of the Interstate Commerce Act are in some
way dependent upon sections of Part I thereof.

It is our opinion that the company's contention that
these employees are within the 13(b)(2) exemption is not sound.
As you know, section 15(b)(2) exempts from the overtime pro-
visions "any employee of an employer subject to the provisions
of Part I of the Interstate Commerce Act." Water carriers are
not subject to Part I of the Interstate Commerce hct unless
engaged in "the transportation of passengers or property partly
by rail and partly by weter .when both are used under a common
control management or arrangement for s continuous cerriage or
shipment." It was held in tho Hawkeye case that exemptions in
a remedial statute, such as the Fair Labor Standards Act, must
be strictly construed, and the strict construction of section
13(b)(2) certainly would not allow the exemption to apply to
employees of water carriers . who are subject on]y to Part III
of the Interstate Commerce Act

224214
224832
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- In Reply Refer To:
LB :EGL :MGM

To: Arthur E. Reyman, Esquire April 29, 1941
Acting Regional Attorney
New York, New York

From: Rufus G, Poole
Assistant Solieitor
In Chargs of Opinions and Review

Subject: Application of section 13(a)(6) to the
raising and breeding of canaries.

In your memorandum of Herch 12, 1941, you
raise the question of whether the breeding and raising
of canaries for ultimate distribution through department,
chain and pet stores to the retail trade is within the
section 13(a)(6) exenption.

In our opinion, canaries are not "poultry"
within the meaning of section 3(f), end thus the section
13(2)(6) exemption is inapplicable to the raising and

" breeding of such birds. '

214757
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April 24, 1941
LE:ADH:ELW

Mr, H., J. Klooster, President
Emmanuel Missionary Colleze
Berrien Springs, Michigan

Dear Mr. Klooster:

This will acknowledge receipt of ybur petition to-
the Wage and Hour Division in which you ask as to the pro-—
priety under the Fair Labor Standards Act of certain deduc---
tions which the Emmanuel Missionary College desires to make
from the wages earned by the students in the college factories.

Apparently deductions are sought to be made fdn o
(1) tuition, (2) board, (3) room, and (4) laundry. '

Section 3(m) of the Fair Labor Standards Act pro-
vides, "'Wage'! paid to any employee includes the reasonable
cost, as determined by the Administrator, to the employer of
furnlsh:m6 such employee with board, lOngnu, or other facili-
ties, if such board, lodging, or other facilities are custom-
arily furnished by such employer to his employees."

‘Students at Emmanuel College, depending upon their
financial position, work a greater or lesser rnumber of hours
in the college!s various factories. The Fair Labor Standards
Act makes no special provisions for educational institutions
of this type. Where employees are engaged in »roducing goods
for interstate commerce, they are entitled to receive at least
30 cents an hour and time and one-half their regular rate of
pay for all hours workcd in excess of 40 in any workweek,
Accordingly, we think that the college is requlred by the law,
to compensate its students at the rates just mentioned. Wages,
as provided by section 3(m), may of course be vaid in board,
lodging, and other facilities as well as in cash,

It would seem that board and lodging furnished the
students of a college may properly be included in wages payable
under the act provided they are valued in accordance with
the requirements for determining cost to the employer set forth
in Regulations, Part 531, a copy of which is enclosed., As for
laundry scrvice, we are presently considering the whole gquestion
of what constitutes "other facilities" within the meaning of
section 3(m), for which deductions may properly bc made. In
that connection, some question has been raised as to the

- (8118)
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