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AttachedOpiniqns 

Copi~s of recent opinions on subjects indicated below are furnished 

herewith for your information and proper notation in the Opinion Manual. 

Date 

4-18-41 

4-21-41 

From 

Philip B. Fleming 
(GFH) 

Rufus G. Poole 
(EGL) 

Rufus G. Poole 
(ErrL) 

Rufus ~. Poole 
(FR) 

~,fEMORAND A 

To ,Subject 

Russell Sturgis Rei.;nbursement by contractor to 
a subcontractor. 
(1,','hether a contrnctor engaged 
in erecting buildinG's must re­
imburse a subcontractor for 
claims made by the latter1s 
employees for the minimum wages 
payable under the act. Appli­
cation of sections 15(a)(1) and 
15(a)(2) to such a condition.) 
(p. 5, par. 2; p. 49, par. B; 
p. 119, par. 7; also index be-

~ore par. SS, on p. 119.) 

Dorothy M. Williams Application of section 13(a)(10) 
to employees receiving eggs at 
first concentration points. 
(p. 57, par. 2(b); p. 115, par. 
4. ) 

Dorothy M. ~Villia.ms Truck Drivers delivering from 
w3.rehouse t.o retail customer. 
Barker Bros., Los Anp;eles, 
Calif. Routine. 
(B.pplicability of Local Re­
t.ailin_,? exemption under sectio 
13(a)(1) to such drivers.) 

Donald ~f:. Murtha 

(p. 38, par. 9; p. 65, par. J; 
p. 101, par. J.) 

F. 1'[. Hoolworth Co., Duluth, 
i~innesot;J., File No. 22-531-1. 
C?hether a recei vin!?,' and re­
shippinR room which serves a 
retail store locat.ed under the 
same .roof and also serves other 
branches of the chain is a re­
tail establishment under section 

(8118) 

\ 
\ 

\ . _--.l. 

53 
\ r' 



LegQl Field Letter 
No.5) MEMORANDA 

D3.te 

4-25-41 

From 

Rufus cr. Poole 
(MeD) 

4-29-41 11.1.1.fus G. Poole 

To 

Dorothy M. 

Alex Elson 

13(a)(2).) 
. (p. 69, par. M; p. 102, par. DD.)" 

Williams J The application of section 
7(b)(3) to employees working 
at two or morl') establishments 
for the same employer. 

I 

\ 

(p. 74, par. P; p. 94, 
par. 1.) 

.John Ie Hay Company. 
(v'lhether, in view of the passage 
of the Transportation Act of 194~ 
water carriers not exempt as sea­
men lmder section 13( a) (3) should 
be considered within the exemptim 
under section 13(b)(2).) 
(p. 61, par. E; p. 73, par. 0; 
p. 105, par. EE; p. 116, par. NN; 
p. 191, par. 5; p. 237, after 
par. 1 (h).) 

4-29-41 Rufus G. Poole 
(EGL) 

Arth ur E. Heym,m ~',J Applic3.tion of section 13( a) (6) 
to the raising and breeding of 
canaries. 

Date To 

4-24-41 H. J. Klooster 
Berrien Snrinq-s, Michirmn 
(ADH) 

4-25-4·1 Frnnk E. Co"oper 

4-30-41 Hon. Harry Flood Byrd 
Washington, D. C. 
(ns) 

LETTERS 

(p. 53, par. 2(c); p. 84, par. 2 
(d); p. lOR, par. 2(b); p. 260, 
after par. W.) 

Subject 

(Whether launrlry service constitutes 
"other facilities" within meaning of sec­
tion J(m) for which deductions may be made 
from wages paid col1ep:e students working 
in colle.o:e factories ~ status of tuition 
payments made by students under section 
3(m).) 
(p. 88, par. K; p. 248, par, 1.) 

(Applicability of act to architects, en­
gineers and draftsmen drnwing plans for 
the repair bf buildings used to produce 
goods for commGrc~.) 
(p. 101, par. CC; p. 142, par. 2; p. 174, 
par. 2.) 

(Applicability of section 13(a)(6) of 
the ;>.ct to .:l packing h011se operator who 
"lGe:1SGS" a farm and packs the fruit grown 
on the farm.) 
(p. 15, par. C; p. 22, par. L; p. 52, 
par. l(d); p. 107, p;:;.r. l(b).) 
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AIR MAIL 

Mr. Russell Sturgis 
Acting Territorial Representative 
San,Jua:n,~ PUert<5 Ric-o-

Philip B. Fleming 
Administrator 

Reimbursement by contractor to 
a subcontractor 

LE:GFH:HS 

Apr 18 1941 

This is with reference to your cOmf;1unication of 
February 11, 1941, relative to the above subject, to which 
was attached a copy of a letter received by yeu from 
Mr. A. S. Menendez, Vice President of H. Clyde Gre.c;:;ory, Inc. 
Mr. Menendez inquires if his firm, as a contractor enp,'aged 
in erectinf," buildings in a su,r;ar central, must reim'curse a 
subcontractor, who installed the tubes, for claims made by 
the latter's employees for the minimu.!":l wa,c;es payo.ble under 
the ClCt. 

While it is not 0;x:pressly staten. in your letter, 
the implication seems clear that both the employees of 
Hr. Hcnendez·' s flrm and the cnployeus of the subcontractor 
were enga.csed in a "process or occupation necessary to the 
production" of foods for interstate commerce in the 'p0rformance 
of the work described. It will 11.1so be assumed for;the purpose 
of rendering our opinion that the "ernploycr-.,mployee" relation­
ship, as defined in section 3(d), J(e), and 3(g) of the act 
did not exist betvmeiJ. Hr. Menendez's firm and the employees 
of the subcontractor. . . 

If: in fact, no such ()roploycr-employee relationship 
existcd, it does not ap~ear fr.om your mcmorandQ~ that any 
violation of section 15(a)(2) has boen committed by Mr. Menendez's 
firm. We SUI5g'cst, however, thnt ca::'c should bG taken to 
ascertain ~vhether, in fact, the smployment relationship 8xisted. 

":e3Fr~,e also with your stD.t':)JYJcnt that section 15( a) (1) 
seems inaprlic..'3.ble to Mr. Menendez's firm. Such firm is not 
engaged in sellinG or shipping anything. 

207538 
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COP Y 

Mis s !)orothy H. VJilliams 
RefP_onal Attorney 
San Francisco, CaliforniR 

Rufus G. Poole 
Assistant Solicitor 
In Charr,-e of Opinions ann Review 

LE : EC'rL! ED'f 

April 21, 1941 

Applic<,.tion of, section .13(a) (10) to emploJTees' receiving 
e"ic:;s at first concOntrr.Ltion points. 

In your memoraildum of M··'rch 13, 1941, you ask whether 
employees arc within the section l3(a)(lO) exemption villose employ­
ment consists of r,;ceiving c:pgS:lt first concentrntion po~nts 
within the arei'\. of nroduction for shipment to other establishments 
of the srune employer outside the :'.rc(\ of production where the eggs 
qro c::.ndled, .gr.:tded "nd packed. 

You refer to n. letter written by Mr •. Joseph Rn.uh to 
ViI'. E. B. Pnrsons of tho Crowleyl s Milk Co., dC'.tcd May 1" 1939, 
wherein it V1~S stqted: "Since it docs not r.:.ppenr th:.t the employees 
of the rcceivinl7, station art, cng<l,r1od in mc.1kin:; .:my dniry products, 
the exemption provided by this section clocs not 8.ppe::.r to be 
applicable to them, reg;>.rdloss· of tho f i1.ct th:'.t they m:1.y be within 
the I arOR of producti.on. III You nsk whether it ma.y b8 inferred. from 
that letter thRt the "h"'.ndling" of Clf,'riculturc.l or horticultural 
commodities is not within the section 13(a)(lO) exemption unless 
tho h,mdling is combined with some .oth"r opcr'ttion enumern.ted in 
the section. 

At th.; time tl'1clt letter vms written, it wc1s overlooked 
111 rc~o.rd to milk, crc:uu, etc., th!1t the section l3(a)(10) 
~xempt~d is 0.rplicnblc. to ."handlin~1I as well '"'.S to the "m.'3.king 
of cheese or butter or other d:;\.i.ry produ~ts. II In this particul::1r, 
therefore, the 1,3ttor to Crowley's Bilk Co. w".s inaccurctc. . 
Employees employod within' the 1.ro.1. of production .::end onr::a!-::'ed in 
handline agricultural or horticulturnl commodities for mo.rket are 
within the 13(n)(10) (;xemption, even thou.C;h tht~ hL''.ndlinr, is not 
combined with othC'r opcr[ltions cnwncrnted in th(: section. 

We are of the opinion that the employees to whom you 
refer handle the eg,gs "for mark0t" and there.rore are exempt from 
the proviSions of the act, even thongh the erp~s thereafter are 
candled and packed in another establishment of the employer. 
Such candling and packing does not eff.::ct a change in the form 
of the egg,s. 

214968 - 4 • (8118) 



Dorothy M. Williams 
Regior..al .!ittorney, San Francisco 

LE:FUR:MGM 

Rufus G. Poole 
Assistant Solicitor, In Charge of Opinions and Review 

Truck Drivers d~livering from 
~"[arehouse to retail customer. 

Barker Bros., 
Los Angeles, Cl:tlif. 
Routine 

This ,rill re~ly to your 1.: tter of Anr illl, 18 tH in which you inquire 
as to trie aF~lic~'.:::~lity o.L'tho local retailiYl[~ capacity exernption to 
employees of Barker Brothers. You 8tate 

tlJ3~rkp,r B:;.'os •. , in Los liD;;eles, is a concern engaged in 
operat:\n;: SGv81'9.1 retB .. ~l furnit1 1re stor~s in Los .!IJlgeles, 
and a 1;'mreh:)US0 i:J. connection lAdth its retail sto:r-es. 

"_~ g1):'~stion ~Tose in t.he COl.lrse or the inspection of this 
conpa1ly regal'di:.lt; the application of section 13(0.)(1) to 
tI'l1C:C cll':1.vel's engabed in delivering fro,n the warehouse to 
retail cnstoTrterS the good's purchased by such cns-comers 
at the r etai 1 stores. It appears that some types of 
furniture are delivered diroct ly from the rotail store to 
the custoT.lor; bnt tho larr;or, heavier pieces of furniture 
are kept in stock ::.:.t the warehousa (sarriplcs only beine; 
kent i~l sto~~\: at tho "l'ota:i.l stores), and delivories of 
such furnitm'e aro ",ado d5.rectly from tho wnrElhonsEl. We 
ha70 giV011 tho opinion to the inspection st&ff thc.t truck 
drLve:;.'s ongaged excluslvely in makinG deliverios frem the 
warohouse to retail custom0rs, or wflo spend at least 
oit;hty pOl' cent of ·:~h€lir ti:r.1c in ma.king such deliveries, 
arc en[~8.;0d in a local rotailing c8.pacity and are within 
the ex~nption provided in sect:i.on· 13(8.)(1). 

"Illn.S:1.uch as tho Division is litigath!.g the qu()stion of 
the apr;lication of tho act to ~l'Ur()hous€ls owned and operated 
in comlectiori -;:ith retail sCores, wo deemed it advisable to 
pu:.~ you on notico tl1P.t 1'f0 havo [ivan this opinion. If it 
does !lot a:cpoar to you to he correct, will youploase let 
~lS know c:.t once." 

'No agree with yOUl~ gonor8.1 posHio.;)., although I wish to direct your 
attention to the procisa wording of section 541.1(b). 

227154 
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Donald M. Mu:ctha, Bsquire 
Act ing Regiol1a1 Attorney 
~Hnnea:polis, lJinnesota .. 

Rufus G. Poole 
Assistant Solicitor 
In Charge of Opinions and Review 

F. W. Woolworth Co. 
Duluth, Minnesota 
File No. 22-531-1 

LE:FR:MF 

APR.. 24, 1941 

This will reply to yOllr memorandum of April 9, 1941, in 
which you ir.quire as to the applicabiHt.y of the section 13(& )(2) 
exemption tJ ehe folloyving situation: 

IlTbe F. 1"[. Wool1vorth Co. r.Jaintains an ests.blj.sh­
me~t ~.n Duluth, i\1~.nnJsota. Ou the first and second 
floors 0.:' t heir sto:i~a buildinG tr..ey conriuct retail 
sales. In the basemant there are tvvo r00ms, one being 
e. recei ving rOOB and the other a st ock room. All in­
coming goods come in .to the receiving room. The goods 
to be oold in this particul,,<.r retail stCJre are plLCJel. 
in t he bins in t he stoC~( room. Howevet> J a port ion of 
all inCOl:linr; freisht is plf'~ced on one side of the re­
ceiving room and is later resl1ipped. 

1l0ne Dave Morris is employed as head stock nan, 
receiving clork ano. shipph1t; clerk. 50 percent of his 
working day is spent on incoming an outgoing merchandise. 
The other- 50 p~rcent of each working day is spont in ser­
vicinb the retail store, that is, bringing goods froT!l. the 
stock room to the shelves or tables in the retail portion , 
of t.he establishment. He . works 592 hours each v;'eek. Of 
the 50 percent of the working day spent in recei vinE; and 
reshipping merchal1dise, 20 percent of each day is attri­
buL:ed tot ho roshipping of merchandise to other stores of 
tho chE'.in. ThGse goods are received from out of the Str.,te 
of Minnesota. Of .tho m0rchs.ndise reshipped, 30 porcent 
again gOGS out of the Stu.te" the balance being shipped to 
other stor~s within the State of Minnesota." 

Under these facts it would seem that the employee is 
engaged in 8. retaj.l and in a nonretail establishment •. A re­
ceiving and reshipping room which serves a retail store located 
under the se..me. roof and also serves other branches of the chain 
is not a retail establishment" under sect ion 13 (a) (2) •. 

101113 .... " , 
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~iss Dorothy 1/1 .. Williams 
Regional Attorney 
San Francisco~ Cali~ornia 

.. ~ . 

Rufus G. Poole 
Ass istarrG Solic it or 

cop Y 

In Charge of Opinions and Review 

The appl icat ion o~ sect i on 7 (b) (3) to 
employees working at two or more es­
tablishments ~or the same employer. 

Apr t 1 25 I 1941 

LE:MCD:$JV 

This is in reply to your menorandum of March 28 1 

in ·wh ich you sta.te tha.t an eITIployer in the citrus industry 
may shift his employees from establishraent to establishment 
as croYlsmature in the various localities in which the 
employer I s pl8..nts [·~re situated. You correct ly point out 
that a separate 14 workweeks exemlJtion under section 7(c) 
is o.vo..ilable to each esto.bli.shmont. You ask whetl.1er the 
section 7(b)(3) exemption applies in the sam.e fashion. 

As you indic~"te I the literal wording of sect ion 
7(0)(3) would require that once an employee h&d been worked 
under an exempt sts.tus for 14 worJa:;eeks, he could not then 
be shifted to another establislunent. and worked under an 
exempt status for 14 more workweeks in the socond establish­
me!lt. Nevertheless I for adm5.ni1ltro.ti ve purposes, we be­
lieve that it would be best to ·construe the section 7(b)(3) 
exemption the same as tho section 7(c) exemption, at least 
as far as this mutter is concerned. Thus ~ each <;'lst&blishment 
should be allowed a separ8.te 14· viork1ll90ks exemption under 
sect ion 7 ( b ) ( 3 ). 

In your memorandum you also raiso tho question of 
whether in a plfmt \".hich is dep8.rtmentalizod o&ch depc.rtment 
may be considerod a soparL:.to establishment for purposes of 
section 7(b)(~j). You stute that 'Ne n.dvisod you in 9ur memorandum 
of Soptember 26 thc.t tho section 7(c) exomption m:i.ght be so 
appli8ri. In our memoro.ndum of Septe:nbor 26 VITO S imply stated 
that "one , ... ho has soen tho physical oper~~tions being con-
ductod by tho Apple Growers Association in Hood River is in a. 
better position than we to determiuE) whether in fact its 
applo-crushing., cc.nnory and }?&clcing opor£..t ions arc conducted 
in separato Gsto.blishments." -No added: "If you Gore convinced 
from tho inspector's report that those 8.1"0 separato ostab­
lishrn.ents, I see no objection to their bej.ng so considered for 
purposes of the section 7(c) exemption." 

The same answer must be given you with respect to the 
question you now raise under section 7(b)(3). 

222097 
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Alex Elson, Esquire 
Regional Attorney 
Chicago, .Illinois 

Rufus G. Poole, Assistant Solicitor 
In Charge of Opinions and Review 

John I. Hay Company 

LE:ADH:Nar 
Apr il 29, .1941 

This is in reply to your memorandum of April 2, ~lso 
that of April 18. to which was at·cached a copy of a letter from 
tne attorneys for the subject company in· which they maintained 
that since the passage of t he Transportation Act of 1940 em­
ployees of water carr iersnot exempt as serunen under section 
13(a)(3) of the Fair Labor StE.ndards Aot should now be consid­
ered to be within the exempti~n contained in section 13(b)(2) 
of the act. The argument. of the attorneys for the COlnpany rests 
in the main upon the preamble of the Transportat ion Act of 1940 1 

whic h declares that it is the purpose of t he act to provide a 
national transportation policy which is to provide a fair and 
impartial regulation of all modes of transportation subject to 
the provisions of the actl and upon the fact that certain pro­
vis ions of Part II I of the I nt or stat e Cqmmer ce Act ar e in some 
way dependent upon sect ions of' Part I thereof. 

It is our opinion that the company's content ion that 
these employees are within the 13(b)(2) exemption is not sound. 
As you know~ section 13(b)(2) exempts from the overtime pro­
visions "any employee of an employer subject to the provisions 
of Part I of the Interstate Commerce Act." V!ater carriers are 
not subject to Part I of tho Interstate Commerce Act unless 
engaged in "the transportation of passengers or property part ly 
by rail and partly by water.when both are used under a common 
control management ·or arrange.m.ent for a cont inuous carriage or 
shipment." It was held in thcHawkeye case ~hat exomptions in 
a re;n.edial statute ~ such as the Fair Labor Standards Act ~ must 
be strictly construed, and the strict construction of section 
13(b)(2) certainly would not allmtIT the exemption to apply to 
employees of water carriers .who are subject only to Part III 
of the Interstate Commerce Act. 

224214 
224832 
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To: 

From: 

Arthur E. Reyman, Esquire 
Acting Regional Attorney 
New York, New York 

Rufus G. Poole 
Assistant Solicitor 
In Charge of Opinions and Review 

In Reply Refer To: 
__ LE- :_EQL;J,lIGM 

Apr il 29 J 1941 

Subject: Application of section 13(a)(6) to the 
raising and breedins of canaries. 

In YOU1' momorandum of rJal'ch 12, 1941, you 
raise the quest ion of whet her the breedini'.: and rais ing 
of canaries for ult imate d istr ibution through department, 
chain and net stores to the retail trade is within the 
sect ion 13 (a) (G) eXGr.lpt ion. 

In our op J.l1J.on , canaries are not IIpouItryll 
within the meaning of section 3(f), and thus the section 
13(a)(6) exemption is inapplicable to the raising B.nd 
breediub of S11.Gh birds. 

21475'7 
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QQfX 

Mr. H. J. Klooster, President 
Emmanuel Missionary College 
Berrien Spririg~, Michigan 

Dear Mr. IQooster: 

April 24, 1941 

LE:ADH:ELW 

This will acknowledge receipt of your petition to· 
the Wago and Hour Division in which you ask as to the pro­
priety under the Fair Labor Sta.ndards Act of certain deduc­
tions which the Emmanuel Missionary College desires to make 
from the wages earned by the students in the college factories. 

Apparently deductions are sought to be mac1.efo'r 
(1) tuition, (2) board, (3) room, arid (4) laundry.'>· 

Section 3(m) of the Fair Labor Standards Act pro­
vides, II I Wage I paid to any employee includes the reasonable 
cost, as determin8d b;)T the Adninistrator, to the employer of 
furnishing such employee rith board, 10d~1nG' or other facili­
ties, if such board, lodging, or other facilities are custom­
arily furnished by such employer to his employees. II 

Students at Emmanuel College, depending upon their 
financial position, worl~ a greater or lesser riumber of hours 
in the college I s various factories. The Fair Labor Standards 
Act makes no special provisions for educatiorial institutions 
of this type. iNhere employees are engaged in producing goods 
for interstate commerce, they are entitled to receive at least 
30 cents an hour and time and one-half their regular rate of 
pay for all hours worked in excess of /to in any workweelc. 
Accordingly, we think that the college is required by the law, 
to compensate its students at the rate·s just mentioned. Wages, 
as provided by section 3(m), may of course be paid in board, 
lodging, and oth8r facilities as well as in cash. 

It would seem that board and lodging furnished the 
students of a college may properly be included in wages payable 
under the act provided they are valued in accordance vdth 
the requirements for d(;termining cost to the emj.110yer set forth 
in E8gulationG, Part 531, a copy of Wl1:i_ch is enclosod. As for 
laundry service, we ar(; pr(;;sontly consid(;ring the whole question 
of .. (hat constitutes !lother facilities" within the meaning of 
section 3(m), for which deductions may properly be made. In 
that connection, some question has been raised as to the 

( 8118) 
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