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MEHORAIIDA 

To 
Irvino,' J. Levy 

Llewellyn B. Duke 

Subject 

United Farms Cooperative Creamery 
Association, Inc. 
Glwrlestown., Massachusetts 
File I-Yo. 20-1319 
(Coverage under the Act of various 
O?erA~lOns perfo~med on milk, butter, 
etc., by a dairy company engaged in 
processing and distributi:1g' such pro­
ducts - a complete description of 
certain dairying operations.) 
(p. 151, par. J; p. 195, par. 5.) 

Requost for opinion--employees con­
structing boiler houses, etc. for 
oil wells 
(er:iployecs en~a,(~ed in tearj_n~ d01'm 
s11ch structures wLen the well is com­
pletely drilled.) (p. 174, par. 2; 
n. IP.3, par. 5.) 

.t-lO-41 Rufus G. Poole 
(GFH) 

Do~ald V. Vurt~a Cov']rar,;;e of emplo~rees of an one rating 
-,:wld f.!ine ~nR'a~.·ed solel;)' in e~'<Plora­
tion B.ctivities 

Date 

4-7-41 

To 

Elm.::r E. Milliman 
Detroit, Hichigan 
(WWC) 

(r. 143, par. J; p. 184, par. 5(c).) 

(Annli-::ation of Section 3(d) of Act to a switching 
and- terminal cor;;pany owned by a city.) 
(p. 49, par~ B; p. PI, par. D; p. 181: par. 4; 
p. 190, par. 4(a).) 
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John E. Cireb 
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Mount Taylor 
Washington, D. C. 
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Orlando H. Dey 
Rahway, New Jersey 
(FUR) 

John J. f1renlis 
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(FR) 

4-10-41 TN. T. Phillips 
Durham, N. H. 

4-12-41 

I .. 

W. Cooley 
El Paso, Texns 
(rIFH) 

H. Fierr8 Branning 
Minmi, Florida 
(GFH) 

LETTERS ----
Sub.iect 

(Application of executive exemption under Section 
13(a)(1) to an employee in charge of the experi­
mental department of a cO:rJ.rany, who uses the same 
equipment as the nonexempt employees under him to 
a greater ext(~nt than 20% of the hours worked,. c): 
(p. 62, par. H; p. 101, par. ~.) 

(Covera&So of Act and the; v:1rious exemptions thcre- '; 
under to various branches of the ice industry and 
various' employees engaged therein; analysis, of status 
of c'3rtnin employees under the Act and the1,A'otor 
Carrier Act.) (p. 51, par. A; p. 56, par. B; p. 62, 
par. F; p. 65, par. I; p. 66, par. L: p~ 69, par. M;' 
p. 74, par. P; p. 94, par. T; p. 95, par. V; p. 102, 
Pill'. DD; p. 106, par. GG; p. 106, par. HH; p. 111, 
par. KK; p. 115, par. MM; p. 152, par. 6; p. 189, 
par. 3(b); p. 191, par. 4(d).) 

(Computation of hours .. worked where art employee has 
to stand in line for a considerable pGriod of time 
,to receive! his pay check.) (p. 123, par, 19.) 

(Computation of hours worked with respect to aptitude 
t'3stS that arc given to prospect1v<3 employees by a 

,manufacturer in a school the manufacturer establishes 
for'training of future employees, and whether time 
spent in school need be considered hours worked.) 
(P. 120, par. B; p. 122, 11'11'. 13.) 

(Employer-employee relationship vJith respect to 
, studonts of money and bankin~ courses at a univer­
sity who are placed in banks for short training 
periods to observe and to do actual operations per­
formed 'by the b,:mks.) (p. 23, par. P; p. 49, par. B; 
p. 178, par. l(b); p. 185, par. 3.) 

(Hot goods provision with respect to goods produced 
in violp.tion of the FLSA 1n Hexico ~nd ",rhether em­
ployers who h''.ndlc, such goods in the, United States 
are subject to the hot goods provision undei' S8ction 
15(a)(1).) (P. 1, par, 2; p. 117, par. RR; p. 137, 
pf"r. ,D. ) 

(Inter3tate~nd intrastate commerce - coverage under 
Act of boats which ,~o from one Dort in a st!?te to 
another port in the' SRme state and in so doinf; cross 

,the three-mile limit.) (p. l,.:par .. B; p. 3, par" C;, 
p. 143; par. 4.1, . . . 
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The attached file. presents various questions as to the applica­
bility of the act to the Charlestown plant of·the subject company. 

It appears from the narrative c0nUdned in im,pection file 
No. 20-1319 [lnd from the various mcmoY'anda included in the file that the 
above-names corporation opet'at')s six receiving stations in the State of 
Vermont and conducts 3. larlSo plant in Cha:t'le~;town, Massflchusetts. It is 
stated that the Chorlestovm plant j_s engr:gen in proc';;ssing and distributing, 
both in interstate commerce and for local consnmption within the state, milk, 
cream and other dairy products. It A.pp';ars from It'.:r.l No.3 of the narrative 
in the file that all the materials ~o b0 processed and distributed, with the 
exception of two, are re8cived from Vermont plante:;. It is stRted that, .. 95 
percent of the sales of the plant are vvholesale sales, "'ILile only 5 percent of 
such sales are at rett'..il. The var:i..ou~l activities in which the 18J employees 
of this con,~ern are enl?a~ed 18i11 be considered i~ th8 order in which they are 
described in the narrative. 

FUJE) MILK 

We <1uot·e from the na rrati Vi:: 

"Heceived from Verr-:ont plants in tank CQrs or tnnk 
trucks from vIhich it is pumped directly into :3tora[:e 
tanks. Automaticall;l drawn throur~h clnrHier, pasteur­
izer, and cooling unit to storage t"',nks for bottlin~ 
or can fillin9.'. Bottles rlac8d in (>::lses [13x1 :lutol!13.tically 
conveyed to refri~erator or shippinp,' pl'ltform. 1I 
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Memorandmn to Mr. Irving J. Levy Pac;e :2 

On its face, this statement clearly seems too meager upon which 
to base a definite opinion as to the coverage of employees engaged solely 
in performing such operations on milk which is receivod from outside the 
state but which is consumed locally. Dr. Lore A. Rogers, Chief of the 
Division of Dairy Research Laboratories, Bureau of Dairy Industrie's of the 
United States Departnent of Agriculture, has furnished. us with L.'1formation, 
however, which Q.ay be helpful in this connection. According to Dr. Rogers, 
a clarifier, while it does not perforill the function of separating milk from 
cream, operates uYlon the same principle as a cream separator. By subjecting 
the milk to centrifu~al force the clarifier performs the function of remov­
ing solid matter, such as the leucocytes, body cells, slime or sediment, from 
the milk. The bowl of the clarifier is revolved at a high rate of speed, 
causing these undesire.ble substances to collect on the inside of the bowl, 
from which they are then removdd. 1!'1e have beGn informed that no change in 
the chemical composition of the milk occurs other than the removal of the 
various substances which have been describ8ci, which in any case will con­
stitute only a neeligible proportion of the total bulk of the milk which 
is clarified. It is our under.standing that the operation of a clarifier 
does not require a hi:o,h degree of skill. 

Dr. Rogers has informed us that the process of pasteurization 
is performci for the purpose of killinfr bacteria j_n the milk, and that 
there are two Q.ethods of pasteurizatio:1 in use. UndE,r the first method, 
known as'tho "holdin,t? system," the milk is heated to a temperature of 
approximatel;~r 145 degr8es and held at. that temperature for ct period of 
30 minut8s, after which it is cooled. According to the second method, 
which is known as the '.1flesh system,11 the milk is he·:1.ted to a temperature 
of 160 degrees and held at this temperature for only a few seconds, and 
th(~reaftGr is cooled :is.med:1l).tely. The first. syst<:::m is most commonly used. 
As a result of pasteurization certain chemical chans-es occur in the milk 
although such changes are almost negligible. Some of the calcium salts 
are precipitated and some of the enzymes are destroyed. AccordL.'1g to the 
weight of expert opinion, however, no changes in tho nutr:i,tive value of 
the milk occur. . . 

Dr. Rogers informs us that after pasteurization, the milk is 
made to flow over a system of refrigerating tubes in order that it may be 
cooled to tl18 proper temperature b8fore h.ei.ng poured into cans or placed 
in the bottling system. Prc;slL'1lably this is thf] operation to which the 
inspector's report refers in mentioning thc~ I1cooling unit. 11 

It appears that in the usual case the bottling is performed by 
automatic rfLachinery of quite a complicated nature which fills the bottles 
and caps them and sends them along on a conveyor from which they are re­
moved by hand and packed into cartons for delivery. 
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Memorandum to Mr. Irvll1g J. Levy 

We quote further from the inspector's report: 

"Some fluid milk alsoshippecl from Vermont it1 
ten-gallon cans, by rail or truck of'noritract 
carrier. These usually repr"3sent some. special 
type of milk such as Grade A or Jersey. Cans 
are held on floor packed in ice, 6r deposited' 
in refrigerator until'read;y" to be: dumped into' 
stora~C! tanks." 

PresUIDa.bly the' fluid milk which is described as being received 
in ten gallon car,s is treated i.n .thG sam8 manner as tlw.t described as 
beint; received in to.nk cars and tank trucks. 

The inspector's report continues: 

"Chocolate milk is rro~css';din the S::l.!IC mannGr 
with the chocoln.tc mix acki.cd t-::) t~k fluid before 
pasteurizin.c;. II 

It is our informatinn th8.t. the rc.:Ld.ng of thr; chocolat(; syrup is 
a somewhat t8chnic.J.l operation 'Which r8qujr.~s a corwiderablc doere,; of 
skill on the rart of th8 employees cng3g(:;cl therein. The in;?,redi'2nts must 
be kept nt certain exact tcmper·:J.turcs and th;;: proDortion of each ineredient 
must be carefully measured in accordance with dcfinitu formula'.) in order to 
prevent .a' senaration of such ingre<ii .. ellts aftt::r the rnixinr; process has 
occ~J.rrc~d. If the operations <J.n~ in,;xp(~rtly pcrformE;d; the chocolate syrup 
will prob.:loly settle to the bottom of· the bottle, thus inpniring the 
marketability of, the conlinodity. 

Dr. Ro.crers explained· to us thet t'1e npcr~~tions which he d.;::3cribed 
were COJ:unolll.V ped'ormed by emplo;vc;~s of COrlC'erns such -'lS the subject company, 
but he also poir..tcd out tll"t thoro VIE;re mlnl,:;rOllS variations in the methods 
employed by diff";Y'cnt ,:.;onc.erns. For prcs"'nt purposes., howE:vcr, we ,<l.re 
assumihg that Vw accollPt of t.he v<'lriolls opcrilUons s"t forth'lbove is an 
accurate description 0.1' t.he activities to which t}lC insp0ctor ref ars. On 
the bnsis of thi'~assu!:t))tion, it is our OJ)i'licn that. c.:f.1plo'y'3f;s at the 
Ch2rlestown, 1~as~,achus,;i~ t:l yclant el1liT:'1'ud jr.pc'ri'ormin'J slich op:3rati.ons on 
flu.id milk which has o:'i~inl::,cd 1n Vermont, blit 1"k.ich is cons,lmed '.;nti"c·ly 
within th(; SUlte of f'!!1ssachmwttc; arc, nol:, cov<Jrec.l by ttl(:; C1ct, nrovided, of 
course, t:,at no oth:::r b2.;:;is foi' cov,:ro.ge exists, aad -:£iD.t th'J employer 
maintains t.h'J turd'om of '2.st.ablishin'; that th;;ir r:.ctiv:Lti~JS are compJ.cte:ly 
sel?rogatcd i'roJ:"l other covered activitic:;s which ::lre pcrform(:d in th(; plant. 
P[lrticular emplo~ .. ecs, ~l.Ow(",v~;r, who Ci!",.·J cngcr:;ecl in unlo:cding or handling such 
milk unon its 1::eing receivod from VGr:nor.t prior to the performance of the 
abov(]-dcscrib8d processing op,~~rations wou.ld bE.: covered. 
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Memorandwn to Mr. Irvin~ J. Levy J Page 4. 

Cream 

We quote from the inspector's file: 

lICream is shipped from Vermont in 
ten-fallon cans, usually by rail in car­
load lots. Cars are unloaded at spur 
track in the yard and cans conveyed by 
truck to the plant. A considerable por­
tion of cream sold as received, in original 
containers, to la,rge users. Another portion 
goes to bottle filling tanks WI1ere it is 
drawn for bottlinf:; without processing in 
any form. Balance is diluted with skimrned 
milk and pasteurized and homo,!enized (an 
operation to pUlce fat globules in suspen­
sion to prevent settlinn;) to produce a 
lighter cre:;un fl 

Commenting on this passage, Dr. Rogers ex.pressed his 
oplnlon that perhaps it m<.ly be inferred from this very meager 
etatement that the cream. which is descrihed as R'oina to the bottle 
fillinp,' tanks may have been pasteurized at. the source, since hardly 
any unpasteurized'cream is ever bottled. In situations of the type 
referred to, the bottling of cream is usually accomplished by pour­
ing the cream into a large storage tank or reservoir, from which the 
flow is controlled in a constant stream to a smaller container, which 
is a part of the bottle-filling machinery, nnd which holds only a 
few gallons. The cream is then mechanically emptied into bottles 
from this smaller container and the bottles are automatically c"pped 
and moved on a conveyor to a point where the bottles Cl.re removed by 
hand and packed into crates for delivery to purchasers. 

The inspector's report somewhat cryptically states that 
the "balance is diluted with skimmed ,1ulk and pasteurized and 
homogenized (an operation to place fat globules in suspension to 
prevent settling) to produce a lighter cream." 

We understand that in the ordinary case of the type to 
which the inspector probably has reference, the cre3m may come 
into the plant with a standard fat eontent of 4U percent. The 
concern, however, may wish to m':}rket a liphter cre~1Jn l!Vith a lower 
percentage of f3.t content. For exa'11ple, th'JY m:~.y wish to mwket 
a cream with a fat content of only 18 percent. In order to accom­
plish this result, they mix the; c ream 'with skimmed milk ,mel then 
pour this mixture into Ii hi!?h pressure pnmp in order to homo!!enize 
it,. Tho process of homogenization is a process by which the fat 
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Memorandwn to Mr. Irving J. Levy rage 5 

globules in the crea'Tl are broken up vd.th tbe result that a more 
desirable emulsion is obt.ained. This new emulsion is sl1ch th'lt it 
prevents the fat globules from rising to the top of the bottle as 
would normally occnr in the absence of homogenizing. Iil other words, 
as a. result of the homogcni:dnc; oI)eratiol1s the fat globules become 
more · permanently suspended through the creru'!1. A certain amount of 
technical knowledise on thp }) . rt of the employees engaged in such 
openations is necessary. The percentngc of f a't in the Cre[llTl ffitlS t be 
very accurately determi. ct in order that the proper ~)Ji10-,lOt of skimr)'.n.d 
milk to be mixed with crr:;arn to produce the desired. cuncentrat,3 may be 

.m.easured. In the usual case, the operation of the 'm;:,ch:Lnery by which 
-- "horrlogenization is per:"orr'1ed also req'J.ires . a high de,!re'3 of skill. 

The inspector in his narrative also states: 

IlAlso, (1.11 unsolc milk and cream from 
rou.te tru.cks is dumped tcpethel' artd. ~~epara[:,8d, 
paste11ri7.!Jd, ape. horrop,enized for crear:, the 
skimmed milk b:Jin.-:: thrown awa-;/. II 

Evidently mOf;t milk rl.ca.lcrs arc forbidd'3n by law to send out 
a second time milk which ha.s becn lE':ft over at t'w ~n(: of th ·s day's 
delivery. Hence. the milk ''lhich is J.eft over at thl~ end of the day is 
run through a separator inord')r to CXtl"3Ct tho cream. Thereafter the 
cream is J,asteurized and h.omogcniz,':d Clnd th8 rcsirl.ue of skimmed milk 
is usually disposed of as waste. ' 

On the matter of coverage, .it 1. sour 0pullon t1~at employees 
engaged in distributing that portion of thC) cr~,am which is sold as 
recei'red, and in the original contt'.incrs, are clearly within the 
covera,q'G of the act, regardless of whether such crca"l i::; consumed 
10CC'l11y or snbscqu.entl.y move s in interstate CO!ilme:ccc. It is like-
Vlise our opir..i.on, :lssuming that Dr. Rogers' accourit S8t forth above 
is an accurate description of the acti viti0s of the s-ub,j oct co[;"~pany' G 

emnloyces, that employ(~es encaged in bottll.ng cre e-.m wbic!l i.s not 
otherwise processed fall '!r.ithin tIl',) act I:; coverage. Hoy·rGvor, dilut­
ing and homogenizin.:; oferations of th,; t~'P'~ which Dr. RO,P'ETS des­
cribes wO\l.ld appoar to br0ak the, strfJ.?m of intcr'5l:.ate conffi.Tc8, and 
employees who were Gn!~a.~,~d sol:"ly in such operations v!ould r.ot appear 
to fall within the cOV8rage of thr; !lct. Likewiss, emploJToes mlgaged 
in se:>aratimr l'cft-over milk for cr;-,an which 5" rast.f"Jud_zcd and 
homog-:mized for local cons1.unption ';TQuld n.ot be cov8r:)d, provid~d that 
no other basis for cover .3.ge exists. Of course, for an employee to fo.ll 
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MemorandUr1 to Mr. Irvin.g J. Levy rage 6 

within these latter categories, it would be necessary for the 
employer to sustain the hurrJen of establishino,- that the employee's 
activities were entirely segreg-at8d from any other ~overed 
activities which were performed in the plant. If such an employee 
unloaded any crea.!11 originatine from Vermont upon it<l teinl? received 
at the plant, his employment would be covered during all weeks when 
he was so engaged. 

• ., 
• • Skimmed Hilkj Butt8rmilK; Powdered Skimmed. Eilkj Condensed or Ev;"porated,lj 

Milk 

In the case of thl.;se four it oms covera.f!C scum" clear 
under the principles expressed in paragraphs 14 t~:rQl.n~h 16 of 
Interpretative BulJ.etin No.5. 

Cheese 

The inspector's report states: 

"Received from Vormont in 65 lb. t'Jbs 
by :rail or truck of contract carrier. De­
livered to refrigerator. As orders are 
received, cheese sent to processing r00Jn 
where cream is added and mixed., to give a 
smoother, creamier: body.. It is then 
packaged and distributed on retail and 
wholesale routes to the regular sources. 
No out of State sales direct or indirect." 

U}Jon inquiry we have been informed that the cheese to 
which the.inspector refers is very probably cottage cheese which 
is made from curdled skimmed ·miHe. Usually in situations of this 
type cottage cheese is placed in a. mi.xinc V.:lt "Ihere it nay be 
mixed with cream either by hand or b'! the use of a p01:'rer driven 
machine known as a JIHobart mixer,·11 The effect of tho addition 
of the cream to the cheese is to increase its fat content and its 
food value. Usually the cheese after it has b")en mixed is removed 
from the rnixin:r vat and packed by hand into cartons "3.nd containers. 

Asswnins thRt we have correctl;y described the operations 
to which the inspector refers, it is our opinion that employees 
enga€ed in processinl$ cheese in this ma'1ner entirely for local 
consumption Ilre not within the c07eraPo"e of the act. The ~aution 
should be sounded arrain, howev8r, that our opinion is based on the 
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Memorandurn to Mr. Irving J. Levy Page 7 

assumption that such employees do not unloe.d the ch!:ese upon its 
receipt from Vermont. or perform any other covered activities in a 
workvveek1 and that the emplo;yer can carry the burden of establishing 
that their employment is entirely segregated from all other covered 
work which is performed in the plant. 

Butter 

The inspector states: 

"No Vermont butter is nandled at 
Charlestown. Table butter is purchased. 
from local jobbers, packaged in special 
cartons, and sold as a re9,'illar item on 
r8tail and whole sale route~3. No sales, 
direct or indirect, r~w.de ont of State. II 

If the butter is ~'roducerl locally and distributed purely 
for local consnmption witbin the state, employees of the subject 
concern cn!5.::l.aed solely in such distributive operQtions would not 
fall within the general coverage:;) of the act, provided, of course, 
that no other bases for covcra~e existed in their case, and the 
employer maintained the bUrflen of establishin~ that their employ­
ment was cl·early scgreg!1ted from trnt of covered employees. 

If, however, the subject company is 8nr;l1ged in distribu­
tin~ for local conswnption buttc}r which it has obtained from other 
jobbers who have received s'J.ch butter from other states, we are not 
prepared at this time to render a d3finite opinion re:'?,'n.rding the 
status under the act of2ffiPloyees engaf~ed solely in such distri­
buti ve operations, provided, of cours8, th.':l.t no other bases for 
coverage exist. As you know, our enforccmnnt policy in such cases 
is outlined in Legal Field Letter No. 15 (revised). 

The in.spector's report continues: 

"All cre·'l..'To tha.t is soured is neutralized, 
and processed into a low-grade butter, not suit­
able for table use, but acceptable for cooking 
purposes. Sold principally to wholesale butter 
dealers and as far a.s known, sold within the 
,state. Only a small a.r.1ount prod'J.ced, averaging 
200 lbs. we <:;kl;y • " 

We ha.ve been infor:-:1ed tho.t v,-lfious chemicals are employed 
for the purpose of neutralizing cream in order to reduce its acidity 
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