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MEMORANDA

%

Irving J. Levy

Llewellyn B, Duke

Donald ¥. Furtha

Subject
United Farms Cooperative Creamery
Association, Inc. =~
Charlestown, Massachusetts
File Ho. 20-1319
(Ceverage under the Act of various
onerations performed on milk, butter,
etc., by a dairy company engaged in
processing and distributing such pro-
ducts ~ a complete description of
certain dairyine operations.)
(p. 151, par. 3; p. 195, par. 5.)

Request for opinion--emplovees con—
structing boiler houses, etc. for
0il wells

(employees engaged in tearing down
such structures when the well is com—
pletely drilled.) (p. 174, par. 2;
n. 183, par. 5.)

Coverace of amplovees of an operating
zold mine =nga~ed solely in explora-

tion activities

(p.- 143, par. J; p. 184, par. 5(c¢).)

LETT®RS
Subiject,
‘(Application of Section 3(d) of Act to a switching

and terminal
(p. 49, par.
p. 190, nar,

company owned by a city.)
B; p. P1, par. D3y p, 181. par, 43

4(a).)
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- .LETTERS
Subject

(Application of executive exemption under Section
13(a)(1) to an employee in charge of the experi-
mental department of a company, who uses the same
equipment as the nonexempt employecs under him to
a greater extent than 20% of the hours worked.):
(p. 62, par. H; p. 101, par. 2.)

(Coverage of Act and the various exemptions there— ~
under to various branches of the ice industry and

© various employees engaged thereing analysis. of status

of certain employees under the Act and the Motor
Carrier Act.) (p. 5L, par. Ay p. 56, par. B; p. 62,
par. F; p. 65, par, I; p., 66, par. L: p. 69, par, M;
p. T4, par. Py p. 94, par. T; p. 95, par., V; p., 102,
par, DD; p. 106, par, GG; p. 106, par., HH; p. 111,
par. KK; p. 115, par. MM; p. 152, par. 6; p. 189,
par. 3(b); p. 191, par. 4(d).)

(Computation of hours.worked where an employee has

to stand in line for a considerable period of time
to receive his pay check,) (p. 123, par. 19.)

(Computation of hours worked with respect to aptitude
tasts that are given to prospective employees by a

Jmanufacturer in a school the manufacturer establishes

for training of futurc employees, and whether time
spent in school need be considered hours worked.)
(p. 120, par. B; p. 122, par., 13.)

(Employer—cmployee relationship with respecct to

- students of money and banking courses at a wniver—

sity who are placed in banks for short training
periods to observe and to do actual operations per—
formed by the banks.) (p. 23, par. P; p. 49, par. B;
p. 178, par. 1(b); p. 185, par. 3.)

(Hot goods provision with respect to goods produced
in violation of the FLSA in Mexico and whetheor em-
ployers who hnndlc . such goods in the .United States
are subject to the hot goods provision under Section
lS(a)él%.) (p. 1, par. 23 p. 117, par. RR; p. 137,
par, .D,

(Interstate and intrastate commerce ~ coverage under
Act of boats which so from one port in a state to.
another port in the same state and in so doing cross

_the three-mile limit.) (p. 1,:par. B; p. 3, par. O

p. 143, par. 4.).
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Mr. Irving J. Levy - | - LE:GFH:EG
Assistant Solicitor
In Charge of Litigation

Rufus G. Poole
- Assistant Solicitor .
-"In Charge of Opinions and Review

‘United Farms ‘Cooperative Creamery
‘Association, Inc.
Charlestown, Massachusetts
File No, 20-1319

File No., A44-226
File Vo, 44-227

East: Berkshire, Vermont
Morrisville, Vermont

Troy, Vermont ~ File No. 44~228
Cambridge, Vermont - File ¥o. 44—229

Greensboro Bend and )
Randolph, Vermont )
Ten Substations ~ Fu @ No, 44-231

File Mo, 44-23C

The attached file. presents varlous questions acz to the applica-
bility of the act to the Charlestown plant of - the subject company.

It appears from the narrative contained in inspection file
No, 20-1319 and from the various memoranda included in the file that the
above-names corporation operatss six receiving stations in the State of
Vermont and conducts a large plant in Charlestown, Massachusetts, It is
stated that the Charlestown plant is engaged in processing and distributing,
both in interstate commerce and for local consumption within the state, milk,
cream and other dairy products, It appsars from ITtom No. 3 of the narrative
in the file that all the materials to ke processed and distributed, with the
exception of two, are received from Vermont plants., It is stated that. 95
percent of the sales of the plant are wholesale sales, while only 5 percent of
such sales are at retail, The various activities in which the 183 employees
of this concern are engaged will be considered in the order in which they are
described in the narrative,

FL.UID MILK
We quote from the narrative:

"Meceived from Verrmont plants in tank cars or tank

trucks from which it is pumped directly into storage
tanks., Automatically drawn through clarifier, pasteur-
izer, and cooling unit to sterage tanks for bottling

or can fillins. Bottles placed in cases and automatically

conveyed to refrigerator or snipping platform,"

(7915)



Memorandum to Mr., Irving J. Levy Page 2

- On its face, this statement clearly seems too meager upon which
to base a definite opinion as to the coverage of employees engaged solely
in performing such operations on milk which is received from outside the
state but which is consumed locally. Dr. Lore A, Rogers, Chief of the
Division of Dairy Research Laboratories, Bureau of Dairy Industries of the
United States Department of Agriculture, has furnished us with information,
however, which may be helpful in this connection, According to Dr. Rogers,
a clarlpler, while it does not perform the function of separating milk from
cream, operates unon the same principle as a cream separator. By subjecting
the milk to centrifumal force the clarifier performs the function of remov—
ing solid matter, such as the leucocytes, body cells, slime or sediment, from
the milk, The bowl. of the clarifier is revolved at a high rate of speed,
causing these undesirable substances to collect on the inside of the bowl,
from which thev are then removed, We have beon informed that no change in
the chemical composition of the milk occurs other than the removal of the
various substances which have been described, which in any case will con-
stitute only a negligible proporticn of the total bulk of the milk which
is clarified. It is our understanding that the operation of a clarifier
does not require a high degree of skill,

Dr. Rogers has informed us that the process of pasteurization
is performed for the purpose of killing bacteria in the milk, and that
there are two methods of pasteurization in use. Under the first method,
known as the "holding system," the milk is heated to a temperature of
approximately 145 degrees and held at that temperature for.a period of
30 minutes, after which it is cooled. According to the second method,
which is known as the “flash system," the milk is heated to a temperature
of 160 degrees and held at this temperature for only a few seconds, and
thereafter is cooled immedistely. The first systsm is most commonly used,
As a result of pasteurization certain chemical changes occur in the milk
although such changes are almost negligible., Some of the calcium salts
are precipitated and somc of the enzymes are destroyed According to the
weight of expert opinion, however, .no changes in the nutritive value of
the milk occur,

Dr. Rogers informs us that after pasteurization, the milk is
made to flow over a system of refrigerating tubes in order that it may be
cooled to the proper temperature before being poured into cans or placed
in the bottling system. Prosumably this is the operation to which the
inspector's report refers in mentioning the '"cooling unit,"

It appears that in the usual case thec bottling is performed by
automatic machinery of quite a complicated nature which fills the bottles
and caps them and sends them along on a conveyor from which they are re-
moved by hand and packed into cartons for delivery,
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Memorandum to Mr., Irving J, Levy - Page 3,

We quote further from the inspector's report:
"Some fluid milk also-shipped from Vermont in

ten-gallon cans, by rail or truck of contract

carrier, These usually represent some special
type of milk such as Grade A or Jersey. Cans

are held on floor packed in ice, or dprSlted

in refrigerator until ready to be dumped into

storage tanks,"

Presumably the fluid milk which is described as being received
in ten gallon cans is treated in the sams manner as that described as
being received in tank cars and tank trucks,

The inspector's report continues:

"Chocolate mille is processed in the sane manner
with the chocolate mix added to thse fluid before
pasteurizing,”

It is our information that the mixdng of the chocolate syrup is
a somewha® technical oporaflon which requiras a considerable degree of
skill on the part of the Omplovﬁub engaged thercin. The ingredients must
be kept at certain exact * Lemperatures and the proportion of each ingredient
must be carefully measured in, accordance with definitc formulac in order to
prevent a’' semaration of such ingredients after the mixing process has
occurred, If the operations are inexpertly performed, the thocolate Syrup
will probably settle to the bottom of: the bottlw, thus impairing the
marketability of, the commodity.

Dr, Rogers explained to us that the operations which he described
were cormonly performed by e mplovcos ol .conceras such as the sukjbct company,
but he also poirted oul that thers were numerous variations in the me ethods
employed by different concerns, For pres:ont purposcs, however, we are
assumihg that the account of the various operations sct forth above is an
accurate descrlpflon ol thu activities to which the iuspector refers, On
the basis of this assumption, it is our opinien that cmployces at the
Charlestown, Lasaachuq\,uu rlant engzged in performiny such oparations on
fluid milk which has orieinated in Verment but which is consumed entirely
within tho State of Massachusetts arc not covered by the ach, orovided, of
course, that no other basis for coverage exists, and that the employer
maintains the burden of establishins that theoir ”CuiV“tl““ are completely
segregated from other covered activities which are performed in the plant,
Particular emplorees, however, who ara cng’wbd in unlonding or handling such
milk upon its teing received from Vermont prior to the’ performance of the
abovu—deseribed processing operations would be covered,

(7915)
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Memorandum to Mr. Irving J. Levy /j Page 4.
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Cream
We quote from the inspector's file:

"Cream is shipped from Vermont in
ten—gallon cans, usually by rail in car-
load lots. Cars are unloaded at spur
track in the yard and cans conveyed by
truck to the plant., A considerable por-
tion of cream sold as received, in original
containers, to large users. Another portion
goes to bottle filling tanks where it 1is
drawn for bottling without processing in
any form. Balance 1s diluted with skimmed
milk and pasteurized and homosenized (an
operation to place fat globules in suspen-
sion to prevent settling) to produce a
lighter cream"

Commenting on this passage, Dr, Rogers expressed his
opinion that perhaps it may be inferred from this very meager
statement that the cream which is described as goine to the bottle
filling tanks may have been pasteurized at the source, since hardly
any unpasteurized-cream is ever hottled, 1In situations of fthe type
referred to, the bottling of cream is usually accomplished by pour-
ing the cream into a large storage tank or reservoir, from which the
flow is controlled in 2 constant stream to a smaller container, which
is a part of the bottle-filling machinery, and which holds only a
few gallons. The cream is then mechanically emptied into bottles
from this smaller container and the bottles are automatically capped
and moved on a conveyor to a point where the bottles are removed by
hand and packed into crates for delivery to purchasers,

The inspector's report somewhat cryptically states that
the '"balance is diluted with skimmed milk and pasteurized and
. homogenized (an operation to place fat globules in suspension to
prevent settling) to produce a lighter cream.”

We understand that in the ordinary case of the type to
which the inspector probably has reference, the cream may come
into the plant with a standard fat content of 40 percent. - The
concern, however, may wish to market a lighter cream with a lower
percentage of fat content., TFor example, they moy wish to market
a cream with a fat content of only 18 percent. In order to accom-
plish this result, they mix the cream with skimmed milk and then
pour this mixture into a hish pressure pump in order to homogenize
ity The process of homogenization is a process by which the fat

(7915)
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Memorandum to Mr, Irving J. Levy Tage 5

globules in the cream are broken up with the result that a more
desirable emulsion is obtained. This new emulsion is such that it
prevents the fat globules from rising to the top of the bottle as
would normally occur in the absence of homogenizing., Iin other words,
as a result of the homogenizing onerations the fat globules become
more permanently suspended throuegh the cream., A certain amount of
technical knowledge on thy¢” part of the employees engaged in such
operations is necessary./ The percentage of faf in the cream must be
very accurately determingd in order that the proper amount of skimmad
milk to be mixed with cream to produce the desired concentratz may be

..measured, In the usual case, the operation of the machinery by which
"Homogenization is performed also requires a high degzrez of skill.

The inspector in his narrative also states:

"Also, all unsolcd milk and cream from
route trucks is dumpecd together and separated,
pastenrized, anc horogenized for cream, the
skimmed mllk bzins thrown away.!

Evidently most milk dealers are forbidden by law to send out
a second time milk which has been left over at the and of the day's
delivery. Hence, the milk which is left over at the end of the day is
run through a scparator in ordsr to extract the cream, Thereafter the
cream is pasteurized and homogenizad and the residue of skimmed milk
is usually disposed of as waste.

On the matter of coverage, it is our opinion that employeces
engaged in distributing that portion of the crecam which is solcd as
received, and in the original containers, are clearly within the
coverage of the act, rcgardless of whether such crecam is consumed
locally or subscquently moves in interstate coumerce. It is like-
wise our opinion, assuning that Dr., Rogers' account set forth above
is an accurate description of the activitices of the subject company's
emplovees, that employees enraged in bottling cresm which is not
otherwise processed fall within tho act's coverage. However, dilut-—
ing and homogenizing orerations of th: typz which Dr. Rogers des-—
Crlbeo would appear to break the sitream of interstate cormorce, and
employees who were engaged sols lv in such operations would rot appear
to fall within the coverage of thz act. Likewiss, employces cngaged
in separating loft—over milk for cveam which is pasteurized and
homogenized for local consumption would not be coverad, provided that
no other basis for coverage exists, Of course, for an cmployce to fall

(7915)




Memorandum to Mr. Irving J. Levy Page 6

within these latter categories, it would be necessary for the
employer to sustain the hurden of establishing that the employee's
activities were entirely segregated from any other covered
activities which were performed in the plant. If such an employece

unloaded any cream originatine from Vermont upon its being received ‘P
at the plant, his employment would be covercd during all weeks when &
he was so engaged, 4
L
Skimmed Milks Buttermillks Powdered Skimmed Millk; Condensed or Evaporatedﬁ
Milk
3]
In the case of these four items coverage secms clear E

under the principles expressed in paragraphs 14 through 16 of
Interpretative Bulletin No. 5.

Cheese

he inspector's report states:

"Receilved from Vermont in 65 lb, tubs
by rail or truck of contraci carrier. De-
livered to refrigerator. As orders are
received, cheese sent to processing room
where cream is added and mixed, to give a
smoother, creamier. body. It is then
packaged and distributed on retail and
wholesale routes to the regular sources,
No out of State sales direct or indirect."

Uvon inquiry we have been informed that the cheese to
which the inspector refers is very probably cottage cheese which
is made from curdled skimmed -milk., Usually in situations of this
type cottage cheese is placed in'a mixing vat where it may be
mixed with cream either by hand or bv the use of a power driven
machine known as a "Hobart mixer." The effect of the addition
of the cream to the cheese is to increase its fat content and its
food value., Usually the cheese after it has been mixed is removed
from the mixing vat and packed by hand into cartons and containers,

Assuming that we have correctly described the operations
to which the inspector refers, it is our opinion that employees
engaged in processing cheese in this manner entirely for local
consumption are not within the coverage of the act. The caution
should be sounded asain, however, that our opinion- is based on the

_ (7915)
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Memorandum to Mr. Irving J. Levy Page 7

assumption that such employees do not unload the cheese upon its
receipt from Vermont or perform any other covered activities in a
workweek, and that the employer can carry the burden of establishing
that their employment is entirely segregated from all other covered
work which is performed in the plant. ‘

Butter
The inspector states:

"No Vermont butter is handled at
Charlestown., Table butter is purchased
from local jobbers, packaged in special
cartons, and sold as a regular item on
retail and wholesale routes. No sales,
diréct or indirect, made out of State."

If the butter is producerd locally and distributed purely
for local consumption within the state, employees of the subject
concern cngared solely in such distributive operations would not
fall within the general coverage of the act, provided, of course,
that no other bases for covera~e existed in their case, and the
employer maintained the burden of establishine that their employ—
ment was clearly segregated from that of covered employees.

If, however, the subject company is enegaged in distribu-
tineg for local consumption butter which it has obtained frem other
Jjobbers who have received such butter from cther states, we are not
prepared at this time to render a d=finite opinion regarding the
status under the act of smployees engaged solely in such distri-
butive operations, provided, of course, that no other bases for
coverage exist. As you know, our cnforcement policy in such cases
is outlined in Legal Field Letter No. 15 (revised).

The inspector's report continues:

"All cream that is soured is ncutralized,
and processed into a low-grade butter, not suit-
able for table use, but acceptable for cooking
purposes. Sold principally to wholesale butter
dealers and as far as known, sold within the
State. Only a small amount produced, averaging
200 1bs, wesckly."

We have been informed that vorious chemicals are employed
for the purpose of neutralizing cruam in order to reducce its acidity

(7915)
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