UNITED STATES DEPARTMENT OF LABOR
Of'fice of the Solicitor
April &, 1941

Legal Field Letter
No. 51 Atteched Opinions

Copies of recent opinions on subjects indicated below are furnished

herewith for your informatlion and proper notation in the Opinion Manual.

MEHORANDA

Datc From To Subject

5=28~41 Rufus G Poole Aaron A, Cohen Re Your Request for Opinion on
(LPH) the Herbert Custom Tailoring

Companye (Applicability of
Apparel Wage Order to segre=-
gated employees in two fac-
torios manufacturing men's
clothes and rainwear, who pre=
pare swatchings or samples of
various ‘fabrics from which gar-
nonts are manufactureds )
{ve 199, pare. C; p. 256, Par.R)

4-1-41 Rufus G. Poole Dorothy ile Willimms Ce We Hoim

(IL3) ~ Redwood, Oregon
™ilc Yo. 36=320
Avplication of Section 13(a)(10)
to Hondling of Livostocke
(Words and Phrasecs - "packing"
and "handling".) (pe 57, par. \
pe 112, pare 1(d); p. 258, be-
fore pare. O; pe 260, before 4
pare ") o

4-1-41 Rufus G. Poole Georgec Ae Downing Request for Interpretative Op- J

(FR) inion (Whether booking cmployeos
of a motion picture company, whe
work after hours in distributing
trailers for the War Department
to encourage cnlistment in tho
armcd forccs should be compen-
sated for such extra hours ac-~
cording to provisions of Act,
since the motion picture com=-
pany has voluntcered to handle
the films and get thom to and
from various theatres without
charge to the Var Dopartment,)
(pe 120, par. B; pe 179, par.
1(v); pe 197, vare 134)
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Date

4=1-41

4-1-41

4-1-41

4-3-41

Rufus
(wr)

Rufus
(GFH)

Rufusg

. (ILS)

Rufus
(IL3)

Rufus
(¥R)

Fram

Ge Poole

Ge Poole

Ge Pnole

Ge Poole

Ge Poole

-

IR ORAIINA

To

Baird Saydexr

Herman Marx

Donald M, Murtha

0

Arthur . Reyman

Samuel Pe McChesney

§ubjeot,

Mormorandum of Le Ae Hill, Reg-
ional Director, relative to
the rluctuating workwéeks

(pe 130, pare M)

Industrial Utilities Corpora-
tion (Whether Act is applicable
to man employed by a service
company engaged in cleaning
freight cars which have been
taken to the so-called "dead
track? in the railroad yards.)
(pe 39, pare I; pe 190, pare 4.)

Application of Section 7(e) to
so-called "Wax Men" in poultry
plants. {pe. €66, pare L; pe 98,
pare 2(»)s)

/Fainnont Creaery Compeny
"Mile Mo, 31-6304
Aovplication of Section 7 to
dairy operationse (When part
off such operations falls under
Section 7(c) and part is out=
side tho coverage of the Acts)
(pe 67, pare 3; DPe 98, pare 3.)

Colorado Costume Company

Denver, Colorado

File Noe R=5-150

(Applicability of Section 13(a)
(2) excmption to a theatrical
costume house which rents cos-
tumes, etce, to public schools,
ece, 605 of its business

being with schools located with-
in the state and 20% with insti-
tutions Jocated outside the
stote; the company accumulates
the ergbumes from various

sty and only made 6 cos-
L, o ._'-';;*i}'],g the past year.)

De 7L, i, My pe 102, par. DDj
Pe 1t pars 2.
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Date

4-5-41

4~4~41

Fram

Rufus Ge. Poole
(ADH)

Rufus Ge Poole

(FR)

MELIORANDA

et . g B i

To

De Lacy McBryde

Charles He. Livengood,
dre

Subject

Deductions by the Whitley Cob-
ton Mill, Inc., Clayton, Ne Co
(Whether deductions can be

made for purchases from a

store owned by the Secretary-
Treasurer of a Companya)

(pe 88, par. K; ps 248, par, 2e)

Definition of selling in intra-
state commerce.under Section
13(a)(2),

(pe 69, pare M; pe 102, par. DD)
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Date

4-1-41

4-1-41

4~3-41

4=b-4]

4-4-41

To

Be Ga DWyfe
Santa Fe, New Mexico
(GF1)

Ve Pe Ahearn
Washington, De Co
(GFH)

Horace He. Herr
Washington, De Ca
(EB)

William O. Buettner
Brooklyn, New York
(GFH)

Hirschberg, Nashel,
Zorn & Cronson
West New York, He Je

(GFH)

Hone dJere Cooper
Wa.shington, Ds Ce
(BGL)

A. Ae Applegate

East Lansing, Michigan

(GFH)

o
LETTERS

Subjeot

(Whether combracts entered into between a state
highway department and a contractor should con-
tain provisions.that the wage and hour provisions
of the FLSA should be complied with, and whether
such constructicn work is subject to the Acts)
(pe 175, pare 3; pe 182, pare 5.)

(Distinction to be drawn between operations

which constitute a mere incident of the inter-
state distribution of goods and those which con-
stitute a production of goods for local use or
consumptione. Coverage of the Act with respect

to a ready mix concrete concern which rececives
raw materials from outside the stabe which they
process and uso on construction work wholly with-
in the state in which the concrete is processed
or mixed from the raw materials.) (pe 174, par.B)

(Whether salcsmen employed by wholesale distribu-
tors of fruits and vogeltables arc exempt as "ad-
ministrative employeces" under Regulations, Part
521s) (pe €2, pare IH; pe 101, par. 2; pe. 233,
pare he) '

(Applicability of Act to a company which exter-

mirates pests, isc., bugs, mice, etc., from busi-
ness establishments and private homes in differe

ent states.) (pe 39, par. I; p. 197, par. K.)

(Whether tuition payments by student learners
may be deducted {ran wages due them; whether
tuition is a "facility" under Section 3(m).)
(ps 88, pare K; pe 248, pare B; pe 258, before
o) o Je

(Applicability of Section 13(a)(10) exemption to
truck drivers; and whether total number of per-
sons working in shifts need to be counted in
detemining the ten employees under this exemp=
tion, or wihether the number of employees in each
shif't should be considered separately.) (p. 38,

A iald

pare 93 Pe £6, 7ar. B; pe 111, par. Klle )

v

(Whether journalism students who do work for
newspapers are employees of the newspaper.)
(pe 23, pare P; pe 49, par. B; pe 160, pars T.)
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COPY

Aaron Ae. Cohen, Esquire
Acting Regional Attorney March 28, 1941
Cleveland, Chio

LE;LPH: PG
Rufus Ge. Poole, Assistant Solicitor ; .
In Charge of Opinions and Review C

Re Your Request For Opinion on The
Herbert Custom Tailoring Company

You state in your memorandum that segrepgated em~
ployees in two factories manulacturing men's clothes and
raiacwear, respectively, are employed for the purpose of pre~
paring swatchings or sawples of the wvarious fabrics from
which garments are manufactureds In the latter case em-
ployees paste samples of the weaterprcof material onto ad-
vertising pamphlets,

It is our opinion that employees so engaged come
within the terms of the applicable wage order for the
Apparel Industry, since the orders were intended to in-
clude employees engaged in the producticn of or necessary
to the production of goods for interstate commerce in such
industry. -

204352
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ATR MATL

Miss Dorothy M, Williams
Regiénal Attoruney
San Francisco, California

Rufus G« Poole
Assistant Solicitor
In Charge of Opinions and Review

Ce Wo Heim

Redwood, Oregon

File No. 38320 .

(Application of Section 13{a)(10)
to. Handling of Livestock)

With reference to your
it is our opinion that employvees
stock for market vithin the arca

| 1E:TLS:MB

April 1, 1941

menorandum of February 13, 1941,
enazed sclely in handling live-
of rroduction are within the

section 13(a)(10) exemption, We¢ have never expressed a view con-

trary to this,.

: Paragraph 27 of Interpretative Bulletin No., 14, to which
you refer, simply states that the word "packing" does not inelude
operations conducted in meat-packing houscse. The specific exomp-
tion for handling, slaughtering, and dressing livestock contained
in scction 7(c¢) was mentioned as one of the reasons for an opinion
that "packing" in soction 13{a)(10) doecs uet include mcat packing.
In referring to meat packing in paragraph 27, however, we Wero
thinking of the great variety of operations conducted in meat-
packing plants which involved slaughtering and operations subse-
quent to slaughtering. We were not thinking of "handling" opera-
tions although such "handling" operations when conducted at a
meat-packing plant would not be exempt because they would net be
conducted "for market."

Nevertheless, in the case you present where livestock is
handled "for marlket" and such activity is not part of the opcra-
tions at a meat-packing plant, the exemption provided for in
section 13{a)(10) clearly appliecse The word "handling" spscifi-
cally appears in section 13(a)(10) as wcll as in soction 7(c),
and therefore the reasoning of paragraph 27 would hardly apply to
"en dling" of livestock "for morket."

209929
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COPY

LE:FR:VAS
George Ae. Downing, Esquire
Regional Attorney April 1, 1941
Atlenta, Georgia -

Rufus Ge Poole
Assistant Solicitor
In Charge of Opinions and Review

Request for Interpretative Opinion

This will reply to your memorandum of March 20, 1941,
in which you inquire as to the applicability of the act to the
booking employees of Paramount Pictures, Ince, of Atlanta, under
the following clrcumstancess The War Department has issued 12
one-minute "trailers" to be displayed in various movie theatres
throughout the country for the purpose of encouraging enlistment
in the armed forcese Paramount has volunteered to hondle these
films and get them to and from the various theatres without charge
to the Govermment. However, the emplovees of Paramount who have
volunteered their services for thls work will be unable to accom-
plish it during regular ofiico hourse FParamount has, accordingly,
requested that these employees be permitied to work additional
hours in which to perform this work without cost to them for over-
time. : ' .

We have frecuently held that such booking employees are
covered by the actse Under the circumstances here presented, they
remain fully as entitled to the bonefits of the act as would em-
ployees of any other private contractor who does work for the
Govermment., The time spent by theso employecs on this work must
be considered hours worked and, accordingly, the employees should
be compensated for this time in accordance with sections 6 and 7
of . the act.

219532
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COPY

Mre. Baird Snyder LE:WTH : GY
Deputy Adninistrator

Wago and Hour Division April 1, 1941

Rufus Gs Poole
Assistant Solicitor
In Charge of Opinions and Review

Memorandum of Le A. Hill, Regional Director, relative to
the fluctuating worlweek.

You have asked for our commeunt on several memoranda
from Mre Hill, all of which deal with the general subject of
salaried employees working an irregular or fluctuating workweek.
Mre Hill presented his vicws on the matter and outlined a nwaiber
of typical situations. He also asked for & definitive statement
distinguishing between an irregular or fluctuating and a regular
workweelts

“Mre Hill sbates that inspectors irequently encounter
great difficulty in determining whether to cawpute overtime on
the basis of n rate of pay which rorains constant from workweek
to worlowesk or upon the basis o a rote of pay varying from
workweek to workweeic conversely witl: the lcurs workeds As Mre
Hill points out, the answer to this auecticn depends upon B
definition of what constitutes a regular, as contrasted with an
irregular, workweeks The problem, of course, arises only with
respect to salaried employees. As Mr., Hill also points out,
the answer to this gusstion, in turn, depends upon an evaluation
of the facts and circumstances of each individual casc. He
states that in his estimation an employec is employed on a basis
of an irregular or fluctuating worlkveck when employed to do a
job rather than to work a certein number of hourse This would
include an employse whose starting time was regular and fixed
but whose quitting time depended upon the "cleaning up" of the
work on hand Ifoxr the days Mre iiill ref:rs to che fact that as
a general rule, bank employeecs would come within such a defini~
tions e says, howover, that it has been the eiperience of their
office that bank employecs in some cases conlend that they were
cmployed at a salary for a specificd number of hours per week, in
which event, of course, the definition would not apply.

In discussing this question, 1t is necessary To becar in

mind that although by reason of the terminology uscd in Bullebin
Noe 4 we fall into the habit of referrinz to an irresular or

(7838)
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Memorandum to Mre Baird Snyder Page 2

fluctuating, as contrasted with a regular workweek, the real
problem we have to determine i8 whether or not the employee!s
hourly rate of pay remains constant or varies from workweek to
workweske. In making such determination we have two factors to
consider, namely, salary and hours of worke If, on all the
facts and circumstances, it appears that the salary and the
hours of work remain constant in relationship to each other,
the hourly rate of pay is of course constant and invariable
from workweek to workweekes However, if on the other hand, the
hours worked from workweek to workweek are variable in relation
to a fixed salary, the hourly rate of pay necossarily varies.
The question is one. of fact. No rule can be laid down to be
applied in all instances. The situation is much the same as
one which would arise in contract law if an employece brought
suit to recover an amount in excess of the rcgular salary paid
him, alleging that the salary was componsation for a specified
nunber of hours and that he had on certain occasions worked in
excess of that specified mumber. The court would then proceed
to determine the facts, and if on all the fachs it determined
that the employee had not been fully p2id, i% would award him
additional compensation on a basis i )
is known as guantwa weruit; that is, thse employee having been
employed at a fixed rate of pay, is entitled to compensation at
that rate for all services rendersde ¥For our nurposes the dis-
tinction bebtween so-called irregular and flucbuating or regular
workweek is much the samee The test is, doas the employer hire
the employee at a salary for a certain number of hours and does
he, therefore, owe the employee additional compensation on a
pro rata basis when that specified number of hours is exceeded;
or can the employer successfully contend that the facts and
circumanences of employment are such ihat the salary is the
employze's regular compensation for all hours worked, no matter
what the exact number of hours may be. Of course, an employee
mizht: be on hoth bases during a single woekes That is, he might
work, for eiample, at a salary for a worlweck of any length up
to 60 hours and at an hourly rate thoreafter, or at a salary
for a raguiar 40 hour weck with additionzl work of irregular
duretion likewise compensated for et a fixed salary., In such
event the salary for no regular number of hours affects the
entire comp.etions In both cases tiwere will be a warying

rate of pay from workweek to workweel,

(7838)
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Memorandum to Mre Baird Sayder Cow Page 3

In the record-keeping regulations we refer to a regular
workweek established by "agreement or customs" By agreemont we
meen, of course, an understanding between employer and employee,
either written or oral, which governs the number of hours the
employee is expected to work in exchange for his salary. Where
no such understanding exists, the number of hours the employee
works in exchange for his salary may be fixed by custom and
practices Thus, if an employee works a certain number of hours
week after week and variations from that number of hours occur
on only infrequent and widecly separated occasions, there is in
all likeélihood a regular workweek established by customs. In
other words, slight and occasional variations from the regular
workweek will not modify the rule, Custom and practice may
come into play in andéther way, however; that is, to modify a
regular workweek set by agreement. Thus, 1f employer and em-
prloyee agree to a certain number of hours in exchange for a
salary but over a substantial period of time the employcc cus-
tomarily works a different mwunber of howrs or works a varying
number from week to wenls, svch custan and practice may serve
to alter the agroeamonte For cmample, if an cmployec is en-
ployed at a salary of 50 o weck with 50 hours "agreed" as the
regular number of hours to he worked for %lie workyreck but the
cmployee in practice worls regularly only 40 hours per weck
over a substantinl pericd of timc, the 40 heur rathor than the
50 hour workweck would ducenainge such cemployocts rogular hourly
raote of paye )

In swnming up we may stvate the rule as follows:s Given
an employce employed on a salary basis it is neccssary to dctor-
minc as a ratter of fact how many hours of work poer workwcek the
employer may exact fron the cmployee in exchange for such salary.
As we stated before, the answer to such question depends upon an
exomination and evaluation of all the perbtinent facts and circum-
stances in a given cases We have to know when on employee works

80 hours and receives o salary of $30 in a given workweek,
whether or not that $30 is all that the employer owes the em-~

ployee as hils remular compensation for a workweel of such lengthe
& (&}

A test such as the following may prove worxable: Is the
se.laried employvee hired to do a job rather than to work a schedule
of hours? Deces the job necessarily involve irregular or fluctu-
ating hours per day or weck? The ocuestions talen together consti-
vute a single test; one cuestion is not cauplete in itselfl.

211907
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COPY

Herman Marx, Esquire
Attornéy in Charge
Newark, New Jersey

' 1E sGFH:HES
Rufus G. Poole '
Assistant Solicitor April 1, 1941
In Charge of Opinions and Review

Industrial Utilities Corporatiocn

This is with réference to your communications of Novems'
ber 4, 1940; November 1ll, 1940; January 17, 1941; and February 27,
1941s I regret that, due to the great flood of inguiries which we
have received in recent months, an earlier reply has not been possible,

It appears from these communications and the attachments
submitted therewith that the subject company is engaged in the clean-
ing of freight carse It is stated that when the cars are cleaned
they are taken to a so~-called "dead track® in the railroad yardse
The subject company denies that the act is aprlicable to its em-
ployees partly by reason of its contention that at the time their
work is being performed the company has no knowledge of whether
the c¢ars will be used in intrastate or inturstate conmerce, or
when, in the future, the cars may a.ain be ~ut into use.

¥hile the descrirtion of this comueny's activities is
not as clear as might be desired, it is believed that even on the
basis of the limited facts subtmitted, its employees fall within
the general coverage of the act, It can hardly be denied that in
the usual case freight cars are essential instrumentalities of com=
merces The cleaning of such cars would quite clearly appear to
constitute maintenance operations of the type referred to in para-
graph 13 of Interpretative Bulletin Noe 5

Vhile I am not entirely certain what is meant by the
statement that the éars are moved to a "dead track" during the
cleaning operations, I assume that the company means that the
cars are sidetracked during such operations in order that they
will not obstruct the switchihg operations and other railroad
traffic in the yards. Surely, it seems that this factor should
have nc bearing on the coverage of the companyt!s employeess
Neither do we Dbelieve that the individual beliefs or the pere
sonal convictions of the employer regarding the future use vo which
the cars may be put arc materials It is a matter of ccmmon knowledge
" that freight cars are normally employed as essentiel instrumentalities
of interstate commerce in the interstate transportation of goods, and
that they are normally cleaned in contemplation of their future use
as such instrumentalities of interstate commerce,

100422 197086
175026 170568
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