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Date 

4-1-41 

4-1-41 

From 

Rufus G. Poole 
(LPH) 

Rufus G. Poole 
(ILS) 

Rufus G. Poole 
(FR) 

MEI',10RAl\fDA 

To 

Aaron A. Cohon 

Doroth~r l'I. 'Jilliar;1.s 

George A. Downing 

Subject. 

Re Your Roquest for Opinion on 
the Herbert Custom Tailoring 
Company. (Applicability of 
Apparel nage Order to segre­
gated employees in two fac­
torios manufacturing ment s 
olothes and rD.inwear~ who pre­
pare swatchings or samples of 
various fabrics from which gar­
,,1011-(;S are manufactured.) 
C? 199, par. Cj p. 256, Par.R.) 

c. -d. Ho,im 
Hudv{Qod, Oregon 
2ile Fo. 36-320 
Application of Section 13(0.)(10) 
to Handling of L::_vestock. 
(lj{ords and Phro.sos - "packing" 
and "handling".) (p. 57, par. 
p. 112~ par. led); p. 258, be­
fore par. 0; p. 260~ before 
pttr. II.) 

Request for Interpretative Op­
inion (Whether booking omployeos 
of a motion picture company, whQ 
work after hours in distributing 
trailers for the War Department: 
to encouraSG enlistment in tho 
arr:1ed force s should bo compen­
satod for such ~xtra hours ac­
cording to proviSions of Act, 
since tho motion pictur~ com­
pany has volun-coored to handle 
t:'w filr.ls and (;et them to and 
from various tl!eD.trcs without 
chargo to the "v!e.r Dopartmont.) 
(p. 120, par. Bj p. 179, par. 
l(b)j p. 197, l>S.r. 13.) 
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Date 

4-1-41 

4-1-41 

4-1-41 

4-3-41 

4-4-41 

From 

Rufus G. Poole 
(lVTN) 

Rufus G. Poole 
(GFH) 

Rufus G. Poole 
( II,S)' 

Rufus G. Poole 
(11::; ) 

Rufus G. Poole 
( :b'R) 

j',W,]:,; 0 ?J~imA 
-......-.-:-.;;;;.----~.;. 

'l'o 

Baird Snydel' 

He rma....'1 Marx 

Donald !,1. llIurtha 

Samuel P. McChesney 

§ubjeot . 

Memorandum of L. A. Hill" Reg­
ional Director" relative to 
the fluctuatirrr; worlo'!eek. 
(p. 130" par. ~,1.) 

Industrial Utilities Corpora­
tion ('\.IJ:1ether Act is applicable 
to nan employed by a service 
company engaged in cleaning 
freight cars which have been 
t8.ken to the so-aallod "dead 
t :::ack" in the rai lroad yards. ) , 
(p. 39, jXH. I; p. 190" par. 4.) 

Application of Section 7(c) to 
so-called "Wax Men" in poultry 
plants. (p. 66, par. L; p. 98, 
par. 2('.J).) 

j Fain;lOnt Crea,nery Company 
File No. 31-6304 
Ayplication of Section 7 to 
dairy ope ra ti ons. (When part 
of such op<3 m tions falls under 
Section 'iCc) and part is out­
side th0 coverage of the Act.) 
(p. 67~ par. 3; p. 98, par. 3.) 

Colorado Cos'Ctulle Company 
Denver, Colorado 
File Ho. R-5-l50 
(Applicability of Section 13(0.) 
(2) eX(3T,lption to a theatrical 
costume house which rents cos­
t;1,une s, c cc., to public schools, 
e·:';c.~ 6o;~ of its business 
be:i.ng vri th GcllOols located wi th­
in the s tate :lull 20/~ vlith insti­
tutions loca ted outs~.de the 
strd:;o; the company accumulates 
t~IC 0"cbmuo3 from various 
S("':" "" and only m.ade 6 cos-
te ', . . ' ~'illg the pa;:;t year.) 
pr r,' : ~ , :' . k ; p. 102 , par. DD; 
p. , ::L;\i.;-::. r. 2.) 
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Date 

4-5-41 

1-4-41 

From 

Rufus G. Poole 
(ADH) 

Rufus G. Poole 
(FR) 

- 3 -

I .. n:8U OPJd~mA 

To Subject 

D. Lacy McBryde Deductions by the Whitley Cot­
ton Mill, Inc., Clayton, N. C. 
(-Vvhether deductions can be 
made for purchases from a 
store 0wne d by the Secretary­
Treasurer: of a Company.) 
(p. 88, par. K; p. 248, par. 2.) 

Charles H. Livengood, Definition of selling in intra-
Jr. state COJmnerce. under Section 

13(a)( 2). . 
(p. 69, par. ~.1; p. 102, par. DD) 

(7838 ) 
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Date 

4-1-41 

4-1-/11 

4-1-41 

4-2-41 

4-3-41 

4-4-41 

4-4-41 

To-

B. G. Dwyroe 
Santa Fe, New Mexico 
( GF:a) 

v. P. Ahearn 
Yfashington, D. C. 
(GFH) 

Horace H. Herr 
Washin:;ton, D. C. 
(EB) 

William O. Buettner 
Brooklyn, New York 
(GFU) 

Hirschberg, Nashel, 
Zorn & Cronson 

West New Yor}~, H. J. 
( GFlI) 

"'. -
Hon. Jere Cooper 
Washin:;ton" D. C. 
(EGL) 

A. A. Applegate 

- 4 -

LETT:ERS 

-Sul;)j-e-a-t;, 

(Whether contracts entered into between a state 
highway departrrlent and a contractor should con­
tain provisions', that tb.e "'/age. and bour provisions 
of the FLSA should be complied with" and whether 
such constructie~ work is subject to thc Act.) 
(p. 175, par. 3; p. 182, pal-.5.) 

(Distinction to be drawn between operations 
which c'onsti tute a mere incident of the inter­
state distribution of goods and those which con­
stitute a production of goods for local use or 
consumption. Covera~e of the Act vdth respect 
to a ready mix concrete concern which receives 
raw materials from outside tho stat e which they 
process and uso on construction work wholly wi th­
in the state in which the concrete is processed 
or mixed from the raw m.atGr~al s.) (p. 174, par.B) 

(1.Thether salesmen employed by wholesale distribu­
-cors cf fn:its and vogetables are exempt as "ad­
m:i_nistrs,:Livo m,~ployc(;sn under Regulations" Part 
5~a.) (p. 62, pCtl". II; p. 101, par. 2; p. 233" 
par. A.) 

(Applicability of Act to a company which exter­
:nil"..a.tes rests, i.e." bugs" mice, etc." from busi­
ness ostablisluf,cnts and pri V'd.te home:o in differ ... 
e:r.t states.) (p. 39, par. I; p. 197, par. K.) 

(VJhetl1er tuition payments by student learner s 
may be deducted from wa.ges due them; whother 
tuition is a "faCility" under Section 3(m).) 

x,(P. e8" par. K; p. 248" par. E; p. 258, before 
p • J.) 

, (Applicability of Section l3(a)(10) e~~emption to 
truck drivers; and whether total nu.'11.bcr of per-
sons yrorking in shifts need to be counted in 
deternining the ten employees under this exemp­
tion" or whet:'ler the number of employees in each 
s}lift should be considered separately.) (p. 38" 
pur. 9; p. 56" f8. r. 13; p. lll" par. K:~.) 

East Lansing, 1'lUchigan 
(GFH) 

(1flhether journalism students vIho do vvork for 
newspaper s are employee s of the neY1Spape r. ) 
(p. 23, p,"l.r. P; p. 49" par. B; p. lGO" par. 7.) 

(7838 ) 
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COpy 

Aaron A. Cohen, Esquire 
Ac;ting Regional Attorney 
Cleveland, Ohio 

March 28, 1941 

Rufus G. Poole, Assistant Solicitor 
In Charge of Opinions and Review 

Re Your Request For Opinion on The 
Herbert Custom Tailoring Company 

LE:LPH:PG 

You state in your memorandum that segregated em­
ployee s in two factories :m.anufacturing men l s clothe s and 
rai:G.wear, respectively, are employed for the purpose of pre­
p[n ing watchings or samples of the various fabrics from 
whiC::1 garments a!'e manu.faC"\~1.-'l·e d. In the lZ'.tter case em­
ployees paste samples of the vffl.terpl'uof material onto ad­
versisinc pe.mphlets. 

It is our opinion that employees so engaged come 
with:in the terms of the aPlJJ.icable wage order for the 
Apparc-)l Industry, since the ordel's were intended to in­
clud.e Elll1ployees enGar;ed in the production of or necessary 
to the production of goods for interstate cormllerce in such 
indush·y. 

204352 
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AIR MAIL 

Miss Dorothy M. Williams 
Regi6nal Attorney 
San Francisco~ California 

Rufus G. Poole 
Assistant Solicitor 

... 6, -

In Chargo of Opinions and Review 

C. VV. Heim 
Redwood~ Oregon 
File No. 36-320 
'(App'lication of Section 13(a) (10) 
'bo Handling o:r Livestock) 

-" LE: ILS:liB 

April 1" 1941 

With reference to your 1~tenor?ll(1).r'1 of February 13 1 194;l~ 

it is our opinion that em.ployoes el'1<~a-::;<:)d solely in ]w,ndlinG li ve­
stocl,: for narkot 'V,i. thin '\;110 area of rroduction are w'ithin the 
sect::'on 13(a) (10) exemption. 170 have never expressed a view C011-

t:cary to thi s. 

Paragraph 27 of Interp'r(~ l~[l, tivG Bullotin No. 141 to which 
you refor l simply ste,tes that tlw word "packing" does not include 
operations conducted in m(,)c,t·'l}acl:ing houses. 'rite specifi~ exomp­
tion for hnndlingl slaughteringl and d~essinG livestock contained 
in sccti on 7( c) T'!'aS mentioned a s one of the I'oasons for an opinion 
that "packing" in suction 13(8.)(10) docs not' include mcut packing. 
In rofc rring to InC at packing in i~ i'agraph 27, howo'1o r, we wero 
thinking of the gNat variety of opera ti GliS conducted in 1'.108.t­

packinE plan'cs which i:wolved slaughtcl"in::; and opcr'ations subse­
quent to slaughtering. We were Hot thinJ.dnG of "handling" opera­
tions althoug!l such l1handling\l operations when conducted at a 
mcat-packillg plant vfOuld ::lOt be exom.pt because Jctey \Vould not bo 
conducted 11for market. 1I 

Nevertheless~ in the cnsa you presBnt where livestock is 
handled "for market ll and su.ch activity is no>;; part of the opera­
tions at a meat-pac!dnc; plant" the (JxGnption provided for in 
section 13(a) (10) cloarly applies. The word 11h8-'1dling11 spocifi­
cally appoars in section 13(a) (10) as v.rcll as in soction 7( c)" 
and therefore the reasoning of p£'.rCl.c;ro.pl-L 27 '.'Tould hardly c..pply to 
1Thmdling" of livestock "for !!'Lo..rket. 1I 

209929 
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COpy 

GeorgeA. Downing, Esquire 
Regional Attorney 
Atlanta, Georgia 

Rufus G. Poole 
Assistant Solicitor 

7 -

In Charge of Opinions and Review 

Request for Interpretative Opinion 

LE:FR:VAS 

April 1, 1941 

This .rill reply -Co your memorandum of March 20, 1941, 
in which you inquire as to the applicability of the act to the 
booking employees of Par8171.ount Picture s, Inc., of Atlanta, \mder 
the follo'wing circumstances. The War Department has issued 12 
one-minute lItrailers ll to be di splayed in various movie theatres 
throughout the country for the purpose of encouraging enlistment 
in the armed forces. Paramount has \1"olnntoered to hn.ndle these 
films ~nd get them to and from the V8.riOU3 theatres vrithout charge 
to the Government. Howev--er~ the emp2.oyees of Paramount who have 
volunteered their services for this vTorl;: wtl1 be' unable to accom­
plish it during reguJ.ar ofi'ico hours. Pars.!nol..mt has, accordingly, 
requested that these employees be ponnitted to ,"vork additional 
hours in which to perform. thi S 1'>101'1<: y,;i":..;hout cost to them for over­
time. 

life have fre C2.uently held that such booking employees are 
covered by the act. Under the circumstances here presented, they 
!emain fully as entitled to the bonefits of the act as v!ould em­
ployees of any other private contractor who does work for the 
GovernLlent. The time spent by these Gmployeo s on this work rrrust 
bo considered hours worked and, accordingly, tho employees should 
be compensated for this time in accordance \ri th scctions 6 and 7 
of. the act. 

219532 
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COpy 

LE : ',1ITn : GW Mr. Baird Snyder 
Dcputy Adrntnistrator 
Vfago and Hour Di vi si on April 1, 1941 

.Rufus G. Poolo 
Assistant Solicitor 
In Charge of Opinions and Reviow 

Memorandtun of L. A. Hill, Regional Director, relative to 
the fluctuating workweek. 

You have asked for our commont on several memora.uda 
from Mr. Hill, all of which deal with the Eeneral subject of 
salaried employees ,;orkin::; an irregular or fluctuatinb workweek. 
Hr. Hill pre sented. hi s ViC1'IS on the matter o..nd outlined a nunber 
.of typical .s:L tl.lati on.::. He also asked for D.. clefini ti ve stat ement 
distinguishing betv,reen an irregular or fluctuating and a rOl;ular 
worlevleek. 

Mr. Hill ~;tates th":'.t inspcctors fJ.''"''quently encounter 
great difficulty in d0·ceniti:Li.ng; '·.ihethel' to C{1U~)~).te overtime on 
the basis of Po ra.tc of T!-.ty "";,-hich :r·'l~.,:J.iES 00:(J.::;-t,a.nt fron workweek 
to workvveele or upon the llasis 0/ 8. 1'O.te of pay var;ling from 
"TOrlev,eek to workv!Gck convorsoly v.:--i th the :l·:'.urs ·,;o1'kod. As Mr. 
Hill points out~ the answor to tJ~is question dcpond8 upon a 
definition of vrhat constitutes 0. regular .. as c:)ntrasted with an 
irregular, worlev'reek. The problem .. of courso, arises or.ly with 
respect to salaried employee~. As Hr. Hill also points out, 
the answer to t:lis qU3stion, in turn, (l.epen::ls upon an cvaluntion 
of the facts and circumstances of each individual case. He 
s'ca:Ges that in his ('st5.mation an e::nployee is onployed on a "basis 
of an irreGular or fluctu["ting wor}::rreck whon e!:1ploycd to do a 
job rathor than to v·rod: a cCl"tain m.unbor of hours. This would 
include an employee v,hose s-c~!.rting tL·.10 i'"8.S roguL>,r <:'.nc. fixed 
but ~,hose gui tting ti!'lG depended upon the 11 cloaning Upll of the 
Ylor1;: O!J. ho.nd for- the day. Hr. Eill ref·)]:,8 to che fact that as 
a goneral rule", bank umploy00:; 'would C01;10 wi thin such 0. defini­
tio;'1. He says, howover., that it lu.s bocn tho c~~poriellc0 of their 
ofri co t~1B.t bank employec s in somc caso s co~rl;o}":,.d that they wero 
cmployed at D. salary for 8. sl?0cii"i0d u\..UJ.1Dcr of hours per 'week, in 
,,"Thich event, of course, the dofini tion Tiould not ;).ppl~T. 

In disoussin€ this question, it is necessary to boar in 
mind tr.tat altr_ouc;h by rOD.~)on of ~;llC torminology used in Bulletin 
No. 4 we fall into the habit of roferrin;::; to 2.n irrec;ular or 

( 7838) 



- .9 -

Memorandum to Mr. Baird Snyder Pa.ge 2 

fluctuating, as contrasted with a i~egulal" wor~week~ the real 
problem we have to determine is whether or not the employeets 
hourly rate of pay remains cOllstant or varies from vrorkweek to 
workweek. In making such determina.ti on "YO have two fo.ctor s to 
consider, namely~ salary and hours of work. If, on all the 
facts and circumstances, it appears that the salary and the 
hours of work remain constant in relationship to each other, 
the hourly rate of pay is of course constant and invariable 
from workweek to workvreek. However, if on the other hand, the 
hours worked from workweek to worbreek are variable in relation 
to a fixed salary, the hourly rc"l.te of pay necossarily varies. 
The question is one of Pact. No r~lG ce.n be laid down to be 
applied in all instances. The situation is much tho same as 
one which would ari se in contract law if E'.n employee brought 
suit to recover an amount in excess of the regular salary paid 
him, aller;ing that the sals,ry was componsation for a specified 
number of hours and that ho had on certain occasions worked in 
excess of that specified UUln.'ocr. The court would thon proceed 
to determine tho facts, and if ')n all the faci-.s it determined 
that the employee had not; been fully ~)8.idJ i'\~ would a1J'rard him 
additional compensation orl a basis W'l:L(~:l. ::.n le,:,al terminology 
is 1:n0l,;,'Il as _guantUll1 ~i~) th:tt is, the enpJ.oyee having been 
employed at a 1'b~0d rate of pay~ is e:,":Gitled to compensation at 
that rate for all services rcndel'8d. For our :£lurposes the dis­
tinction betv,een so-called irrcguh~r f.l1ld fluctuating or regular 
workweek is much the same. The test is, doe)s the employer hire 
the employee at a salary for a certain nUl7lber of hours e....'1d does 
he" therefo::-e, owe the emplo:lee additional cOill:;>ensation on a 
pro rata basis when that specified nUlilber of hourI> is exceeded; 
or can tl~e employer successfull:/ contend that the facts and 
Cil'Ci.'ljl3-;-,e~lce8 of employment are such ·~hat the salary is the 
e:n~lJy8f:' s regular compensation for all hours worked" no matter 
who. t tll'.: ex~ct nu..-rnber of hours may be ,. Of course, an employee 
mi~l,-;~ be on b\)th bases during a sinr,:18 vroek. That is, ho might 
wor:": .• 1'e,r \,7.2.To1ple, at a salary for a workweok of any length up 
to 50 l-'O~1.l·.3 ~\:ld at an hourly rate thoreafter, or at a salary 
for 8. r·Jd;u'-"'.l" ,1D flour "veck "nth additio!12.1 work of irre,,:;u13.r 
dUl:'a-:;:i2u J.i;~.cV'J·i.s0 cO!!lpen:o;ated for at a ~iXGd salary. In such 
event tho S8~~'...".i' .f'or no regular ntUTloor of hours affects the 
entire c0mi)'·~ J::.-:;iOjl~ In both cases t.~ccro will bo a varying 
rate of pay from \i!orkwcek to "l'"ork'V{cek. 

(7838 ) 
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MemorandlUU to I'.'Tr. Baird Snyder Page 3 

In the record-keeping ret,uh tions we refer to a re'gular 
workvifeek established by l1 agre e;:,en'c Ol~ custOJTl .• II ny' agreemont we 
mean, of course, an undor'standing bo-evieen emplo;yJ r J.l1.d employee, 
ei thor written or oral, which governs the numbor of hours the 
employee is expo cted to work in exchan;o for his salary. 'Where 
no such understanding exists, the number of hours the ernployoe 
i"fOrks in exchange for his salary may be fi~:ed by custom and 
pram:;lce. Thus, if an employee w'orks a certain number of hOlirs 
wBek after week and 'variationG from thn.t number of hours occur 
on only ini'requent and. yddoly separated occasions~ there is in 
all likelihood a regular vrorlafoek eS'caolished by custom. In 
other words, slight and occasional vo.rie.tions from the regular 
worlc.;roek will not modify the rule. Custon and practice may 
come into play in another way, hovrever; that is, to modify a 
regular workv.,reok set by agree::lent. Th\J.s~ if employer and em­
ployee agree to Fl. certain numbor of hOI.,11"<: in exchange for a 
salal'Y but ovor a S1JbEtantial pOt'iod of t h:.e the employee cus­
torriarily works a different munber of hours or vrodcs a varying 
number fron week to v:o,)!:, Sl'C11 cust(]";. C).nd prCl.ctice Tony servo 
to alter t}lO agr;JOl;",oP.t. For o~·':m:l;~··J.o, if an cmployoo is OE1-

ployed at a so.la1':' 0[.;:50 [" ~';00~: v;ith 50 :.lOurs "agreod" as the 
regular number of hours to be vrO!"kL),i for t:,o workweek but the 
employeo in practico vior!:s 1'o,;}).L'.rly only 11:0 hours iJo r neole 
over a sub:3ta.ntio.l pcr:i..od of ti',l(;1' ·\:.ho 'lO hour rnthor than the 
50 hour workvrock Yfould d0C(,n,l:i_TK) such elEl)loyco r S r,;c;ul2.r hourly 
rate of pay. 

In slurl'ninr:; up wo may state t~!o rulo D.S follows: Given 
an employoe Ol!1.ploy·ed on a salary basis it is necessary to dotor­
rllino as a natter of fact :h'ow many hours of 'ilOrk per YJ"Orb'J"oek the 
employer m~ty exact .from the employee in exchanse for such salary. 
As we stated before" the answer to such question depends l":'pOll an 
e;;:xnination a:n.d eyaluation of all tho pertinent facts end circum­
stance s in 0. bi ven case. ,Ne 11a V"E.l to know when an employee works 
60 hours a..YJ.d l"'e coi"\TO S o. s~\lo.ry of $30 in a given wOl'b'ITeek, 
whether or not that $30 is all th[d~ the em1!lo~rer owos the em­
ployee as llis re~ula.r cOlIl.pensQ.tion for a vlorkrreek of s1).ch length. 

Ii.. test such Q.S tl-;,e 1.' olloYlins "lay Pj.'OVC wDrb:n.ble: Is the 
s2.1aried el'1.ployee hired to do 0. job rather tho.n to work Cl schedule 
of hot'.rs? Docs the job nocessQrily 'involve irr8~~ulo.r or fluctu­
ating hours per :.lay or yteok? T~!o C?uGstiol1s "tc.}::en to[!;0the.r consti­
tute a single test; one me:;tiol1 is not cailplete in itsGlf. 

211907 
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Herman Marx, Esquire 
Attorney in Charge 
Newark, New Jersey 

- 11--

I.E :GFH:HES 
Rufus G. Poole 
Assistant Solicitor April 1, 1941 
In Charge of Opinions and Review 

Industrial utilities Corporation 

This is with reference to your c6lr..munications of Novem-· 
ber 4, 1940; November l~.t 1940; January 17, 1941; and February 27, 
19~1. I regret that, due to the great flood of inquiries which we 
have received in recent months, an earlier reply has not been possible. 

It appears fram these communications and the attacm,~nts 
submitted therewith that the subject company is engaged in the clean­
ing of freight cars. It is stated that when the cars are cleaned 
they are talmn to a so-called "dead track" in the railroad yards. 
The subject cOlILpany denies that the act is a pplicable to its em­
ployees partly by reason of its contentior. th&t at the time their 
work is being performed tile company has no knowledge of whetl~er 
the Cars will be used in intrast2te or· in':i()l'statc; commerce, or 
when, in the future, the C8XS may a~;ail1 be :~ut into use. 

Wh.ile the description of this cOJL::)::~EY' s activities is 
not as clear as might be desireJ, it is believed that even on the 
basis of the li.'l1i ted facts submitted, i ts emplo~rees fall viithin 
the general coverage of the act. It can hardly be denied that in 
the usual case freight cars are essential instrumentalities of com­
merce. The cleaning of such cat's would quite clearly appear to 
constitute maintenance operations of the type referred to in para­
graph 13 of Interpretative Bulletin No.5. 

While I am not entirely certain what is :nea."1t by the 
statement that t he cars are moved to a "dead track" during the 
cleaning operations t I assume that the company r:Bans that the 
cars are sidetracked during such operations in order that they 
will not obstruct the switching operations and other railroad 
traffic in the yards. St.U~ely, it seems that this factor should 
have no b caring on the coverage of the company's employees. 
Neither do we believe that the individual beliefs or the per .. 
sonal convictions of the employ~r ::,'egarding the future use to which 
the cars may be put ~G material. It is a matter of cammon knowledge 
that freight cars are normally employed as essential instrUJ!18ntali ties 
of interstate COIIllP..erce in the interstate traEsportation of goods, a.nd 
that they are normally cleaned in contemlilation of their future use 
as such instrumentalities of interstate commerce. 

100422 
175026 

197086 
170568 
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