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Legal F i e l d t o t t e r 
No. 50 

Attached Opinions 

Copies of r e c e n t op in ions on s u b j e c t s i n d i c a t e d below are f-urnished 
herewi th f o r your in format ion and proper n o t a t i o n i n the Opinion MaJiual. 

ia.i0R.WDA 

Date From 

3-22-41 Rufus G. Poole Donald M, Murtha 
(EGL) 

3-25-41 Rufus G. Poole Dorothy M. Will iams 
(EGL) 

3-28-41 P h i l i p B. Fleming R u s s e l l St iu 'gis 
(GFH) 

Subject 

Raw Fiar Receiving 
(Seasonal exemption for this 
industry.) (p. 74, par. P; 
p. 94, par. T.) 

Section 7(b)(3) 
(Vlhether -the exemption applies 
on .an individual employee basis, 
comparison vdth Section 7(c) 
exemption as it applies to a 
night v-'atclimian vmere the employ
er takes the Section 7(b)(3) 
exenptlon for such v/atch-aan 
during the s.ane 14 v/orkv/eek per
iod in v;hich he applies the Sec
tion 7(c) exemption to other 
c annery employe es.) (p. 43? 
par. 12; p. 66, par. L; p. 74, 
par. P; p. 94, pax . 1; p, 95, 
par. U.) 

Coverage of gardener tending 
factory yird. 
(p. 29, par. 7; p. 40, par. 8; 
p, 150, par. F.) 
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1M.'[0RMDA 

Date From 

3-29-41 Rufus G. Poole Llewellyn B. Dvike 
(FR) 

y -y .̂ "Wi; ..y.: y yymy 

3-31-41 Rufus G. Poole 
(GFH) 

Donald M. l ^ r t h a 

.ti?S: Subject 

Request f o r Opinion 
(Computation of hours worked; 
t ra 've l t i rae , where employees 
must t r a v e l by boat to reach 
the o i l we l l s a t vtiich they -
work. Whether t ime spent a t 
s i t e of v/ork v/ai t ing for bo,at 
t o talce enployees back should 
be cons idered hours -.vorked v/hen 
employees a re de ta ined because 
of a tmospher ic c o n d i t i o n s , 
VJliether deduct ions c an b e made 
f o r boat f a r e from t h e employee''s 
wages , ) 
( D . 123 , p a r . 13^ p . 123, p a r . IS 
p . 248, p a r . E . ) 

Liimetti & Lametti 
Town send, Montana 
File No. 25-115 
(Whether a company eng.aged in 
the placer mining of gold and 
doing cert.ain test digging oper
ations before actual placer 
mining t.akes place is subject 
to the Act v/ith respect "to such 
test operations.) 
(p. 182, p.ir. 3.) 

LETTERS 

Date To 

> • 

4 

3-24-41 Ira Butler 
Fort V/orth, Texas 

3-25-41 J. G. Youngquist 
Rock Island, Illinois 

Subject 

(Computation of hours vvcrked; t r a v e l i n g t ime — 
where t h e employer f u r n i s h e s means of conveyance 
t o employees t o s.i te of Kork a s a convenience t o 
the enployees .and t h e r e are o the r reasonable 
means of t r a n s p o r t a t i o n t o s i t e of v/ork a v a i l 
a b l e . ) ( p . 123, p a r . 1 8 . ) 

(Whether p a r t - t i m e \ ' j r i te rs and e d i t o r s doing work 
f o r pub l i sh ing conpanies are employees of such 
p u b l i c a t i o n houses . ) ( p . 35, p a r . 10; p , 49, 
p a r . BJ p . 64, p a r . ( j ) . ) 
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LETTERS 

Date 

3-26-41 

To 

William J.. Higley 
Toledo, Ohio 

SSSi, Subject 

3-28-41 

3-31-41 

American Can Company 
New York, New York 

S. J. Campbell ' 
Fayetteville, Arkansas 

(Miether the employeos of a custom tailor who 
raalies clothes to order are included vdthin an 
applicable wage order, or come under Section 13 
(a)(2).) 
(p. 69, par. M; p. 102, par. DD; p. 148, par, (b); 
p, 256, par, R.) 

(Vfiiether "read service men" emf)loyed by c.an manu
facturing companies are exempt under the Section 
7(b)(3) exemption, since t h e i r work i s subject to 
the demands of the canning seasons.) (p. 42, par . 
10(c); p . 74, par . P; p . 94, par. T.) 

(Whether the mombers of a canner's family working 
in a ca-onery should be counted in determining 
v/hether the number of enployees in tho es tab l i sh 
ment engaged in canning oporations exceeds 10 
within the mean.ing of -the "area of production",) 
( p , 56, par . 1 (a ) ; p . I l l , par . KK.) 
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COPY 

March 22, 1941 

Donald M. Murtha, Esquire 
Acting Regional Attorney 
Minneapolis, Minnesota 

Rufus G. Poole 
Assistant Solicitor 
In Charge of Opinions and Reviev; 

•LE:EGL:LL 

Raw Fur Receiving 

• • This i s in r e p l y t o your meikorandura of February 27, 1941 . 

You ask^about t h e seasonal exemption t h a t has been g ran t ed 
. t o the rav/ fur r e c e i v i n g i n d u s t r y and about t h e c o r r e l a t i o n between 
p r e s s r e l e a s e s R-1243 and R-611. 

R-1243 supersedes R-611. The f i n d i n g of f a c t s of t h e p r e 
s id ing o f f i c e r a t the hea r ing t h a t v/as h e l d concerning t h i s exemption 
and which a r e contained i n p r e s s r e l e a s e G-102 f u r t h e r e:cplain t h e 
na ture and t h e scope of the exe.np'bioni . ; , - . , ^ ... 

The exemption i s no t l im.ited t o speciaLlzed r.av/ f u r r e c e i v 
ing houses t h a t opera te i n t h e ch ie f fu r t r a d i n g c e n t e r s . I t i s 
.applicable t o a l l fu r r e c e i v i n g h.Tuses t h a t come •./itlij.n t h e d e t e m i n a -
t i o n i n R-1243. The mere f a c t t h a t an os t ab l i shmen t , i n a d d i t i o n t o 
the r e c e i v i n g , handl.iiig, sc rap ing and dr;d.ng of rav; f u r s , performs 
o t h e r - a c t i v i t i e s such a s handlLag .and pr.eparin.g wool, h i d e s , and sc rap 
me ta l , does not prevent i t from talcing -advantage of t h i s seasonal 
exemption. However, f o r s ec t i on 7 ( b ) ( 3 ) t o apply t o any e.nplo.yee, 
he, .'the enployee, .must be exclusivoLy eng-sged in the exeiiipt i i idus ' t iy , 

.performing t h e descr ibed o p e r a t i o n s on rav/ f u r . " "" ':, 

312769 

- 1 (7776) 



.•I 

c 
0 

p 
Y 

Am M I L ; - '• • . LE:BGL:LL 

Miss Dorothy M. Wil l iams ' ' 3/25/''41 
Regional Attorney 
.San Franc i sco , C a l i f o r n i a ' ' " ' " ' • ' 

Rufus G. Poole 
A s s i s t a n t S o l i c i t o r 
In Char.ge of Opinions and Review 

Sect ion 7 (b ) (3 ) -

In your memoranda of February 21, 1941, and March 15, 
1941, you ask whether an employer mu.st tal<:e the sectlcn 7(b)(3) 
exemption for all of his employees in the establishment dm'ing 
the sane workweeks or whether the exemption applies to each 
employee on an individual basis. The question has been raised • 
by a cannery that intends to operate for a 20 xvorkweek period. 
The employer desires to take the section 7(b)(3) e.xenption for 
a night watchman during the same 14 X'iorlmeek per-iod in v/hich he 
applies the section 7(c) exemption to other cannery employees; 
for the last six v/orkv/eeks the employer intends to take the 
section 7(b)(3) exemption for these other employees. 

In our opinio.a, the section 7(b)(3) exemption does not 
apply on an individual employee basis. lYere the exemption con
strued to be applicable to ijidividual employees, an employer in 
an industry found by the Administrator to be of a seasonal nature 
could, by constantly replacing his eiiployees vdth others, obtain 
•the advantages of the seasonal e.xemption the ye.ar around. Such 
a result would obviously defeat the purpose of the exemption. 
Furthermore, such a constraction wo'oD.d involve the Wage and Hour 
DivLsion in great adnu.nistrative difficulties, because it vvould 
be necessary to detemine v/hether each employee engaged in a 
seasonal industry had previousl.y worked during the calendar year 
for another employer in the sane industry. 

For these reasons v,'o ai'e of the opinion that an em
ployer may not take ths section 7(b)(3) exemption for each of 
his employees on an individual basis. The canning company'" to 
which you refer may apply the section 7(b)(3) exemption to its 
night watchman during the same period tha-t it -applies the section 
7(c) e.xenption to the rest of its employe-es, but if it does, it 
will exhaust the 7(b)(3) exemption at the same time that it ex
hausts the 7(c) exemp'bion. 

215888 
20993-̂  
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AIR IL\IL ' •' • - - ; 

Mr. Russell Sturgis I£:GFH:HES 
.\cting Ter r i to r i a l Representative 
San Juan, Puerto Rico 

March 28, 1941 
Ph i l ip B. Fleming ^ . . 
Administrator -••'',.. , - " 

Coverage of gardener tending factory ya,rd. 

This i s in reply to your communication of January 31, 
1941, in which you inquire concerning the s ta tus under the act of 
a gardener employed to cut t.he grass and t r im the flovvers in the 
yard outside a rum factory, v-hich i s engaged in the production of 
rum for i n t e r s t a t e commerce. 

If the yard i s adjacent to the factory building and 
maintained as a par t of the pLant prendses, vihich vie assume i s the 
case, i t i s our opinion.that such an eraployee i s v/ithin the general 
cover-age of the act as being engaged in niaintaining a building used 
to produce goods for commerce. Li our opinion, the dut ies Of such 
an etrployee fron a functional point of viev/ are not suff ic ient ly 
different from those cf a j .anitor servicing the building i t s e l f 
to v/arr.ant drawing a d i s t inc t ion betv/een the tv/o s i tua t ions . 

203580 
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' " _ ' • " • ' " . • ' " • - ' 7;'f.:..,-'̂ |vl 

Llewellyn B, Duke, Esquire • ^-.-y v.y:is.y 
Regional Attorney 
Dallas, Texas •'-•'-* '••.•.„v. î .. :' 

"'"'"" "•' LE:FR:DCl''ir 
Rufus G, Poole , A s s i s t a n t S o l i c i t o r 
In Chargo of Opinions and Review March 29 , 1941 

Request for Opinion 

This w i l l r e p l y to your memorandum of February 28 , 1941, 
wi th which you a t t a c h e d a copy of a le-bter from Mr. Rice M, T i l l e y 
r a i s i n g c e r t a i n ques t ions concerning the a o p l i c a b i l i t y of the ac t 
t o o i l woll c o n t r a c t o r s . Mr. T i l l e y i n q u i r e s as t o the proper manner 
of determining hours v/orked in cases in v*iich t h e ©nploye'OS nust 
t r a v e l by boat t o r each the wel l a t which t h e y work. The enployer 
furn ishes t r a n s p o r t a t i o n fron a wliarf t o th© we l l but does not r e 
quire t h a t the men r e p o r t a t the wharf, p e r m i t t i n g them t o come in 
t h e i r own b o a t s . I f , as a n a t t e r of f a c t , t h e employees luiv© a 
bona f ide opt ion as t o the means of conveyance, t h e enployer need 
not consider t h e t ime spont t r a v e l i n g from t h e wharf t o t h e wel l 
t o be hours vrorked u n l e s s , as i nd ica t ed in paragraph 12 of I n t e r p r e 
t a t i v e B u l l e t i n No, 13 , i t i s unreasonably d i s p r o p o r t i o n a t e t o t h e 
normal t ime r equ i r ed i n r e p o r t i n g for work. I f , however, the em
ployees have no r e a l choice but t o t r a v e l by t h e boat furnished by 
the employer, t hen t r a n s p o r t a t i o n from t h e wharf t o the \vell and 
back should be considored as hours worked, "STnere t h e enployee i s 
deta ined a t t h e job s i t e because of a tmospheric c o n d i t i o n s , such 
time should be considered hours worked under paragraph 4 of I n t e r 
p r e t a t i v o B u l l e t i n No, 13, 

In regard t o the p r o p r i e t y of p o s s i b l e deduct ions from 
employees' vmges for 'bhe boat f a r e , i t i s our opinion t h a t t h i s i s 
improper. This i s no t a f a c i l i t y v/i thin the meaning of s e c t i o n 3(m) 
of the a c t . F u r t h e r , even i f i t i s a f a c i l i t y , i t ssems p r i m a r i l y 
for the benef i t of t h e employer. 

Assuming t h a t the hours worked involve overtime under the 
a c t , computations of r egu l a r r a t e of pay snd ove r t i ne compensation 
should be made according t o t h e nKSthods o u t l i n e d in I n t e r p r e t a t i v e 
B u l l e t i n No, 4 , The a t t e n t i o n of your i n q u i r e r nay be c a l l e d pa r 
t i c u l a r l y t o paragraphs 1, 3 through 7 , and 14 of the b u l l e t i n . 

- 4 -
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Llewellyn B» I>uk8, Esquire Page 2 

With respect t o the proposal for reducing the employees* 
r a t e of pay you may di rec t his a t ten t ion to. the fact tha t section 7 
of the act requires tha t an employee receive overtime compensation 
for the hours in excess of 40 per 'week "at % ra te not less than one 
and one-half times the regular r a t e a t which he i s employed." 

In enacting t h i s sect ion Congress sought, by penalizing 
overtime, to induce employers to reduce hours sind hire more em
ployees. Any reduction in a r a t e of pay designed t o offset the 
effect of the overtime penalty is contrary to the purpose of the 
act» In section 18 Congress said spec i f i ca l ly tha t no provision 
of the act would jus t i fy an employer in reducing a wag© paid in 
excess of the minimum. However, no penalty is provided in th© act 
for action contrary to i t s purpos© in t h i s respec t . The Wage and 
Hour Division does not ; therefore , proceed against an employer who 
reduces a ra te of pay t o avoid the effect of the overtime penalty* 

If, however, the employer does not in fact reduce the 
r a t e of pay but manipulates the r a t e so as to avoid paying an 
overtime penalty the division wi l l look upon hi^ action as a 
violat ion of the express language in section 7, In t h i s connection, 
see paragraphs 16 through 27 of In te rpre ta t ive Bullet in No. 4. 

y . i d l ' ' ) k e , 13';q\drf} ' '• '' . • {•-:'- ' •'""•''' - ' -p»T,o.Z 
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:'.' -.-•-v. :ryy d i r e c - - ; n i s H : : - - , • •.. • . .-'V •'', P--. : 
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i d r d v j ':•-:..yy, ; .-• yy^-ioyie: o f 'd') yyc -y,-: i, . . yy~ i e s : ; -.;;-s.r.' oiac 
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.p-^'ort i" i ' : , vO b-'i'iuca o n r l ^ >^'-3r:j -y.- r'e.-iu':e h'-iivn ' i i d h ' r o -fl':M'f! ' i n -
P-l-iy^^^S. t .yy -;d ' . t ; ' ; - ,-;; ' . : r-..V.o y .j.y "c < .::.;."' '•'-"- / . ' ddc" ; •':':.; 
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Donald M, Murtha, Esquire -••••'•"-• ' • _ "-' 
Acting Regional Attorney •-"'-';'; - y n t 
Minneapolis, Minnesota - ' -••',-'•••'-> "-O d'l; •LE:GFH:MF- "-' '•--'"-* 'io 
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' t ; : Rufus G, Poole • ' - - - ' - : - . - '--March 3 1 , 1 9 4 1 ' " -
Ass i s t an t S o l i c i t o r • '• ' -

.ijln Charge of Opinions and Review -iir)v.n •;..••,-»•;..;£.'i,. - •< -.̂ ..i-'jos 

Lametti & Lametti^ ' ' ^ ^ "'*'' ^^^ ':*^.?*lf^^»¥^^-r^re.-n^.-d.?^ t̂  
Tovmsend, Montana i: , ' '•^•^•'•y--' •""--• ''-'•" '.'.-"" 
F i l e No, 25-115 -"'" " " " ; ; , ' r ' - : •• rf-^yy.y,i , r . 

i:.-

..,..iiif « -

This i s wi th re fe rence t o your memorandum of February 4 , 1941, 
addressed t o Yfelter F , Schere r , Esqu i r e , on t h e above s u b j e c t . 

I quote f ron your memorandum: -'.'Hi? - ' 

' . i 

*"̂ '̂  "'• ' "The above firm is engaged in p l ace r mining ' " • n y, 
* "• of go ld . The work i n ques t ion c o n s i s t e d of digging '•> 

t e s t h o l e s , loading t h e e a r t h and g r a v e l i n t o a _•' 
'''• t r uck and haul ing i t domi the g u l c h . Tho men a l s o 

cleaned out tho d i r t and handled i t t h rough the 
s l u i c e box. This -was a l l done t o determine j u s t 
where t o s t a r t opera t ions when the washer a r r i v e d . 
There v/ere four men employed who recoived board , ' •• 
lodging , tobacco and a l i t t l e cash for t h e i r work, -.;• P, 

'••-'.• ' No vreiges were p a i d . " . •-:--:'i 
. -r. y y - - y .J • . - . . . , . : - . . . . . . . . " 

It is our opinion that the employeos v/hom you describe xvere 
covered by the act provided that the employor at the tine the described 
operations were being^performed intended or hoped or had reason to be
lieve that the gold produced as a result of such activities would move 
in interstate commerce. See in this camection Legal Field Letter 
No. 26, page 57, and Legal Field Letter No, 34, page 21. 

'(•3VTY) 

204604 
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COPY 

In reply refer to: 
. • . - •LE:FR:SL 

MAR. 24, 1941 

Ira Butler, Esquire ' ' - • 
li, T, Yfaggoner Building ' .. ..- . 
Fort Yforth, Texas . • • ... - . . 

Dear Mr, Butler: 

This w i l l reply to your l e t t e r of JTarch 11, 1941 
in which you inquire as to the app l i cab i l i t y of the Fair Labor 
Standards Act of 1938 t o a situsvtion v/hich you present . You 
s t a t e : 

"If a crew of workers at tho i r option , ,;;,.;• 
report to a designated place at a speci
fied hour and ar© then driven to the .-,. •.. . 
place where they ar© to perform work, 
in l ieu of procseding d i r e c t l y to the 
place of work, should the tin© spent 
in r iding to such place of work in the 
enployer's conveyanc© be considored hours 
v/orked, provided the t rave l ing t i n e r e 
quired to reach the plac© where the pro
ductive work i s to be performed is not 

.y .... ..y...» unr eas onab 1© ? 
- . - ^ • , - . 

y . . "In the above case, i f the enployer also 
' • • furnishes t ranspor ta t ion from the place 

of v/ork to a designated place, which t r a n s 
portation the enployees nay use at the i r .:.-„ . • . -
option, should the t ine thus spent in r e - .'-; • 
turniiii^ be considered hours v/orked? Th© 
transporta t ion to and from work is furnished 
by th© employer as a na t t e r of convonience 
for tho enployees, and they may proceed 
d i rec t ly to and fron the place whore they 
are to perform work i f they pre fe r , " 

The views of t h i s office with respect to the proper 
determination of hours worked are to bo found in In terpre ta t ive 
Bulletin No. 13, Your a t tent ion is spec i f i ca l ly directed to 
paragraphs 2 and 9 through 14 thereof. 

7 -
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Ira Butler, Esquire • " '.-'.d':- Pag© 2 

If the employees are not required to report at a 
place other th£.n tha job s i t e , if other rsasonabl© means of 
t ransportat ion to tho job s i t e are ava i lab le , and if the t ine 
required to reach the job s i t e is not unreasonably dispro
portionate to t h s normal t ravel ing t-.me required to roach the 
enployees' usual place of ©mplojment, the mere fa'ct tha t the 
employer furnishes t ranspor ta t ion to the job s i t e need not 
cause the t r ave l timo to be considered hours worked. 

If, however, the men af ter report ing for work are 
transported fron one place to another where they continue 
working, tlio t ravel time should be considered hours v/orked 
whether the enployees t ravo l in the employer-furnished con
veyance or otherwise, 

-'- " -'•',,•'•:;•:. "Yours very t r u l y , 

. d \ -I :̂ 'y-... 'Pi ,.!. For tho Sol ic i to r "*' 

By 
Rufus G, Poole 
Assistant Sol ic i tor 
'In Charge of Opinions and Review 

Enclosure 
214685 
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P • 'ry^ y • March 25, 1941 In Reply Refer To: 
Y .;_ [ . :̂ ... LE:EB:EH 

Mr. J. G, Youngquist ^ ... ,.. ... 
Publishers' Advisorj^ Section . "•;'-' 
International Council of Religious Educ.atio.n '.-• , 
639 - 38th Street 
Rock Island, Illinois . . _ 

Dear Mr. Youngquist: - , . , 

': Reference is nade to your lettor -of Nov-onber 20, 1940, 
addressed, to Genoral Flening, in v/hich you inquire concerning 'y 
the application of the Fair Labor Standards Act of 1938 to 
certain regular and occasional v/riters and editors who are doing -.-

••• part time work for your publication houses. I regret that, due 
to the great flood of inquiries xvhich we have received in recent 
months, an earlier reply has not been possible. 

The Wage and Hour Division has announced the position 
that part time correspondents v/hose performance of work is subject 
to the superTdsion or control of the publisher, or wiio are era-
ployed on a salary basis, are enployees within the nean.in,g of the 
statutory definitiovi. of -the e.nplo,yer-en;olo,yee relationship con
tained in section 3(d), (e) and (g) of the act. On the other harld, 
if part time correspondents are paid on space rates and subndt 
copy only upon their own inj.tiative and vdthin their own discretion, 
such correspondents nay not be emplo^rees under the act if the pub
lisher exercises no supervision or control over their work. . . 

For your further information I a.ra enclosing our Regulations, 
Part 541, and the report and reconmenda'tions of the presiding officer 
upon vfhich these regulations are based. The requirenents that must 
be satisfied hy a professional enployee in order to be exempt are 
set forth in section 541.3 of the regulations. These requirenents 
must be fully complied with in order for the exemption to apply. 
I am also directing your attention to pages 40 and 41 of the en
closed report. 

'Very truly yours, 

....... For the Solicibor 

By_ 
Rufus G. Foole 
Assistant Solicitor 
In Char.ge of Opinions and Review 

Enclosures (3) 
195443 
177150 
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C O P Y In replj/ re fer t o : 
.. ,.,"^.,. ,,,-. ,., : - ,... - LE:Fn:SL 

' ' • ' ""•"• ' ' March 26, 194-1 

William J. Higley, Esquire - . y . . - ' • " • ' ' y y " " ' y ---' >'• ."-,..-,:. 
515 Security Bank Building . ' .-.yyy '','"'''"y""', ''.' ' ' ' ' ' l ' " 'y ' -'" :y • ':'''-' y ' 
Toledo, Ohio .-..-..;•/..-.. .;•;.. • .̂  •.• y..-yy ...̂  :•••.••,y 

Dear Mr. Higley: . -.:..-'...-: ,.•.-.-..._,.. . ..-. 

This wild reply to year letter of March 4, 1941, in v/hich 
you discuss further the applicability of the Fa.ir Labor Standards Act 
of 1938 to e.mnloyces engaged in .naking clothes to order. 

.-•--••- '' . With.respect to the possible appl'icabil.ity of the exenqj-
tion provided by section 13(a)(2), it is our opinion that - the. exemp
tion is inapplicable in the case of an establishment enga.ged in 
manufacturing operations. In re:--;ard to the specific cases to which 
you allude, it is our opinion that the bakery engaged in producing 
goods is not a reta.il establishment within tho exonption and the 

:.., . restaurant is exempt not as a retpil eutablis.hmont but rather as a 
ser'vice establishment. In tho case of departnent stores or home 

... furnishing, stores the exemption is likevdse dofoat^jd with respect 
to any dopartjnonts v/hich engape in nanifacturing. • Of course, in a 
typical case the processing .in a department store consists merely 

" - in cutting an already finished article to a specified sise, and this 
will not defeat the excnption a'ny .mo-r'., than v.ill alterations to gar
ments carried on in a retail clothing store. The apparel wage ox-ders 
apply to the products specified thorein, no matter by v.ho.n or where 
pr-oduced. 

• ,: • Hence, the employoes of a custom tailor are included vdthin 
any applicable order. In this connection'note the enclosed goneral 
definition of the apparol industrj/' contained in release R-I3I. r 

. . d ;:' ' ' •- 'Very truly yours, •'••', ',':.• 

For the Solicitor - ,.: . 

Bv 
Rufus G. Poolo 
Assistant Solicitor 
In Charge of Ô '̂ inions and Review 

Enclosure 
212438 
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Copy 

In reply refer t o : 
LE:MCD:SAF 

March 28, 1941 

American Can Company . '_' ; , ..,,,• fy.,.yy-'--^,.:' i y y y 
New York Central Building ' , ..:••'. , .- •t*-*' . .,y., ,-. 
New: York, New York • , >••;•'•• .-d • ,.yyy ."• • .. . .• ,:.;.. y^y:.: -yh-..y 

Gen1:-lemen: . ' - y •-. . :'.-: 

There has been roforred to us the question presented by 
you of v.'hether "road service nen," enployed by can companies, are 
within the exemption which has been granted under section 7(b)(3) 
of the Fair Labor Standards Act to the canning of fresh fruits and 
vegetables. 

It is the duty of "road service men" to visit customers 
of the company during canning season so as to insure proper opera
tion of the closing macljines. They see to it that cans as they 
come to the customer are in a satisfactory condition, so that v/hen 
filled the contents vrill be properly preserved. They give advice 
to tho customers v;ith respect to their operating problems, and in 
addition, they nake adjustments on the machines which are leased to 
the canners. In tho event of an emergency these service men will 
replace work parts. Their most essential function is to locate 
quickly sources of operating troubles. Genorally they see to it 
that canning conditions are in accord v.dth reconiiiended practice. 

It is stated that the hours worked by those employees are 
entirely governed b̂ ^ the hours of operation of "the canner. Each 
service man is assigned at the start of the canning season to a 
certain territory v/hich may include n.an3̂  canning plants; he 
establishes headquarters at some central point and his i-dioreabouts 
are made knovm to all cr.nncrs v/ho may require his services. A 
thorough inspection of all plants vdthin his area is conducted. 
The service man nay be assigned to one area for tho pea canning 
season and, v-'hen that is completed, assigned to another area during 
the tomato packing season. The remainder of his tine is spent in 
closing machine st.-î .tions, overhauling, testing, and building new 
closing machines. 
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It is our opinion that tho exemption which has been 
granted under section 7(b)(3) to the canning of fresh fruits 
and vegetables applies only to those enployees v/ho can bo said 
to be employed in the "canning" industry. The exemption does 
not apply to enployees in tho can .manufacturing industry, evon 
if their work is closely related to the canning operations. Since 
it soems very clear that the "road service mon" aro employed in 
the can manufacturing industry and not in the canning industry, 
it is our opinion that 'the section 7(b)(3) exemption is inapplicable 
to them. • 

->'r '.'--" .- • • d yy- -.-'-'.. Very truly yours, '•'-•.-̂  -y---
•. • /'•" ,iv,. . • ' , . . : • , ' y ,̂  

y' ' ' -• -y For the Solicitor 

By 
'Rufus G. Poole '-.;, 
Assistant Solicitor 
In Charge of Opinions and Rcviov/ 

211507 

- 12 -

(7776) 



COPY 

ki 

r 

A; 

In Reply Refer To: 
LE:EGL:FB 

March 31, 19A1 

.Mr. s. J. Campbell p v ''y- .,y.̂ , y- ' ' ' : : -yy:yyyy'y ' ' " •" '̂- ' 
Central Canners, Inc. .' :'-';•'". ;••- .'''-••;.'- '-'- • ' ' 
Fayetteville, Arkansas ,' '•;';.' .d • ^ d:d-- ' '''••'-' 

Dear Mr. Campbell: ' , . . 

This is in reply to your 3.etter of March 4, 1941, in 
which you inquire v/hether the members of a canner's f-'nily 
working in a cannery are to be counted in deterndning xvhether 
the number of emplojrees in the establishment en,g-:god in canni.ng 
operations exceeds ten within the meaning of the term "area of 
production" as defined in section 536.2(ll) of Regulations, 
Part 536. _. . • 

Section 3(e) of the Fair Labor Standards Act, a copy 
of v/hich is enclosed, states "'Employee' includes -any ind.ividual 
employed by an employer." Scct.ion 3(g) states "'Employ' in
cludes to suffer or permit to work." Thus in deterndning v/hethcr 
employees of a cannery are onploj'od v/ithin the area of produc
tion, the nenbers of the frmily of the canner, th'-.t are engaged 
in the cst-ablislincnt in the operations described in ŝ ĉtion 
13(a)(lO), must bo counted along v/ith the other ind.ividuals in ' 
the establishment that are engaged in those operations. If 
that nunber exceeds ten, none of the enployees are enplo.ved 
-within the area of production aiid the section 13(a)(lO) cxerap-
tion v/ould be inapplicable. 

Your next question is in regard to a cooperative 
cojining conpany that is organized by a group of farners and 
that cans only the toma.toos gro'/jn by these farners. You ask 
v/hether the members of the frmilies of these farmers v/orking 
in the cannery are exempt from tho provisions of the act even 
though there are more than ten enployous in the establisliment. 
You ask the same question about e.nploj'-ees v;ho are not meriibers 
of theso families. As it is pointed out in Interpretative 
Bulletin No. 10, a copy of v/hich is enclosed, employoes arc 
not exe.npted fron the benefits of the act .merely because they 
are enployees of a farmers' cooperative association. Thus, 
if there are more than ten enployees in the cannery to v/hich 
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^f 

--. ;: K 

-"?# -d^ud." 
you refer, engaged in the operations described in section 13(a)(l< 
the employeos v/ou].d not be emplô /ed vdthin t.he area of production 
as that torn, is defined in section 536.2(ll). This v/ould be true 
whether or not some of the employees belong to famjdies of member, 
of the cooperative. 

On April 1, 1941, new re,>inilations defining the term 
"area of production" becomes effective. A cop,y of these ro.gula
tions and of a press release concerning them is enclosed. The 
opinion ̂ /e have oosrcsscd concerning your questions is also 
applicable to the new regulations. 

"SKsy 

- -.1 

jr 

In the event section 13(a)(lO) is inapplicable to 
your situation, section 7(c) should be considered. That sec 
pro-vides an exemption from the maxiraura hour prcdLsions only, 
an aggregate of 14 workweeks in a calendar year, for the empj ..̂yees 
of an employer enga.ged in the first processing of or in cann ig 
or packing perishable or seasonal fresh fruits or vegetables 
For information concerning this exemption your attention i.s • .-
rected to paragraphs 14, 19 and 22 through 24 of the enclose 
cop;r of Interpretative Bulletin No, 14. The ex(;nption is no-
limited by the term "area of production." Hov/ever, it does 
relax the minijnum v/age provisions of the act. 
. ^^y. -', 

Section 7(b)(3) provides that enployees enga.ged in inri_ 
dustries v/hich arc found by the Adni.nistrator to be of a seasonal 
nature may be emplo.yed in excess of the prescribed raaxjjnum hours 
for not more than 14 worlo'/eeks in the ag.pp-egate in any calendar 
year provddod they are paid overtime conpensaticn at one and one-
half times their regular rate of pay for employment in excess of 
12 hours in any v/orkday and in excess of 56 hours in any v.'orkv/eek. 
The Administrator has determined that the first processing, 
canning and packin,g of perishable or seasonal fresh fruits and 
vegetables is a branch of a seasonal industry (see -the enclosed 
releases G-6l and R-974). 

;̂ !ii>f- d ' : ' • "V y • , - ' • • • ; . . " ' 

: ^ d d d . d i p : . -, 'Very t r u l y yours, 
.. "V-'^'=-- ''•• .'̂  'y'' ' ' ' ' • - • :• 
%'>r? . '̂•; , • . . • For t h e S o l i c i t o r , . 

i 

v-i** * - . t i y .:-»il,*»tlJS, ,,,5,,,.-,..;*;-- - i, 

Enclosures (7) 

211659 

By_ 
Rufus G. Poole 
Assistant Solicitor 
In Charge of Opinions and Review 
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