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No. 48 

. ,:.,d".- • -y Erratum y, . yy. 

The following error which appears in Legal Field Letter 

No, 48 is here\vith brought to your attention. 

In a letter dated March 18, 1941 to H, Thom.as Austern, 

the first page and paragraph notation which appears at the 

end of the subject should read as follows: 

p, 36, par. 3, instead of p,36, par, 5. 
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LEGAL FIELD LETTER "'-p. . 'y'. - •' yy... : ' 

No. 49 " "yy-y y y . y y - ' , • "••-:;-'• ,.'.'"'i-'"-. d''-—^•' 

SUBJECT: Employe.es of a l l t j ^ e s of Motor C a r r i e r s — y : , y • / ..: . ..•• . 
P o l i c y of the IVage and Hour Di 'vision i n _ :..;-•.-,•'..'••;' 
regard t h e r e t o . . . . --: .' • -̂-.•-:• -y ; - i. ' - ' 

1 . Soct ion 13(b)(1) of the Fa i r Labor Standards Act exempts 
from the p r o v i s i o n s of sec t ion . 7 "any enu-^loy^ie vdth r e s pec t t o whom 
the I n t e r s t a t e Conmerce Co.nmission has pov/er t o e s t a b l i s h q u a l i f i c a t i o n s 
and maximum hours of se rv ice pursuan t t o the p r o v i s i o n s of Sec t ion 204 
of the Motor C a r r i e r Act , 1935 . " , ...y 

•yy. . ,^ . - , :>! . . . ' . . . . • DRIVERS -• -' ' '. 1"-̂  d" .'J ".-d -; •; -' 

• '. • 2, The Interstate Commerce Commission nov/ regulates the hours 
of ser'vice of drivers of co.minon, contract, and privatei/ motor carriers 
engaged in transportation in interstate comncrce, v,dth certain exceptions 
sst forth in paragraph 6 below. 

3. Generally, therefore, drivers employed by cojnmon, contract, 
and private notor carriers engaged in transportation in interstate com
merce are exempt from the overtime i;rovisio.as of the Act under section 

13(b)(1). ... ,., . .^.^1..^,,., : ,; ^ ,. .., . . . y • .. . y . . y ' . : . y : .. -. 

4 . For p r a c t i c a l r e a s o n s , u n t i l f u r t h e r n o t i c e , i n the f i e l d 
of v/holesale d i s t r i b u t i o n the Vlage and Hour Div i s ion w i l l not seek r e s t i 
t u t i o n f o r t r u c k d r i v e r s xvho are engaged s o l e l y i n hau l ing v.dthin a s t a t e , 
from a warehouse or o t h e r e s t ab l i shmen t of a who le sa l e r , goods r ece ived 
f ron ou t s ide the s t a t e , v/here t h e only a l l e g e d v i o l a t i o n i s of s e c t i o n 7 , 
Of cou r se , such employees .nay s t i l l seek such r e s t i t u t i o n 'through s u i t s 
under s e c t i o n l 6 ( b ) on t h e i r own i n i t i a t i v e . See paragraph 7 of I n t e r - ,: 
p r e t a t i v e B u l l e t i n No. 9. ... .. , •; • •• •. . . . ., . '-..«-'. ... :'•-, 

• y y y -- ' y'^! NONDRIVING EMPLOISES ' : . [ • • ,: -•'•• . - . ' ; 

5 . The I n t e r s t a t e Conraerce Coranission has j u s t pub l i shed i t s -
r e p o r t i n Ex Pa r t e MC-2 and Ex Pa r t e MC-3 con ta in ing a f i n d i n g t h a t . .. 

l / Regulat ions of hours of d r i v e r s employed by p r i v a t e c a r r i e r s w e r e ' p r e 
sc r ibed by I n t e r s t a t e Conraerce Corandssion, e f f e c t i v e October 15 , 1940, 
Under t h e D i v i s i o n ' s i n t e r p r e t a t i o n such d r i v e r s v/e.re not v d t h i n the s e c 
t i o n 13 (b ) (1 ) exemption p r i o r t o October 15 , 1940, Accordingly, employees 
who were not conpensated for overt ime v;orked p r i o r to t h a t da t e as r equ i r ed 
by s e c t i o n 7 can sue t h e r e f o r under s e c t i o n l 6 ( b ) . As i n d i c a t e d in . R, 773* 
however, and f o r the reasons s e t f o r t h t h e r e , we seek no r e s t i t u t i o n f o r 
-v io la t ions of s e c t i o n 7 v i t h r e s p e c t t o t he se d r i v e r s . 
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mechanics, loaders, and didvers' helpers (including conductorettes and 
armed guards in armored trucks) affect the safety of operation of motor 
vehicles and are therefore subject to ths Corandssion's authority to pre
scribe qualifications and maxiraura hours of seirvice pursuant to Section 
204(a) of the Motor Carrier Act. As is apparent from the Commission's 
opinion, loaders do not include emplo.yees engaged solely in unloading-
raotor vehicles or red caps for bus companies engaged in loading baggage 
on busses. Similarly, mechanics d.o not include garage employees v/ho merely 
dl, gas, grease, or \msh motor vehicles, nor do they include painters, 
carpenters, or tarpaulin tailors. The Corarrdssion has not yet issued any 
regulations concerning maximum hours of service for these classes of em
ployees and must hold further hearings before so doing. We have heretofore 
indicated that until hours of SGrv:lce are actually prescribed and nade 
effective for particular classes of eraploj-ees, the section 13(b)(1) exemp
tion does not become operative. It may "well be that the courts will 
agree vdth this -view. Nevertheless, the Administrator has determined for 
practical reasons, until further notice, that alleged violations of section' 
7 of the act vdth respect to these classes of enployees (mechanics, loaders, 
and drivers' helpers) shall not be included in any negotiation for adminis
trative settlement Or in any le,5'al action commenced under section 17 of 
the act. Of course, such employees na.y still seek r;estitution through 
suits under section l6(b) on thojr own initiative.-/ 

!•::•';-•••?'»' p Tn regard to all other classes of employees of all types of 
motor carriers, invosti.aation and dispostion of cases involving -violations 
of section 6 or section 7 v/ill proceed normal.ly. Such employees are clearly 
not vdthin the exemption contained in section 13(b)(1). But soe paragraph 
8, belov;. . ^ ., ,,., , ,.,_,, .y,,.,-....,.,,. ^ ,..•.., ,.--,.•.;,•..,,.,...-. 

'•-y..yyy yy ••yyy ' '-•. -•'-*V' — " . - -. •-,•„ 

- . y m h ^ y ' y y y y y -'--. y y..y.-y SPECIAL GL.ASSES yy-'.yy... y^yi^s-y y . 

6, The follovdng classes of employees are not v/ithin the exemp
tion from section 7 contained in section 13(b)(1), and cases invol'd.ng them 
vdll be handled as heretofore, (l) Drivers vrho are engaged in tho pro
duction of goods for interstate conmerce, but vho are not engaged in 
transportation of goods in interstate co.':timerce (soe par.agraph 6 of Inter
pretative Bulletin No, 9)j (2) any enployees. Including drivers, for a 
co.npany engaged solely in "pickup and delivery .service" under contract with 
or as agent for a railroad or steamship line; (3) any employees, including 
drivers, employed by mail contractors, • ,.: •; • . • r; -.-p »'o<# /•• 

7» A t.ruck driver enployed by a private raotor carrier, v/ho 
regularly spends a substantial part of his time during any v/orkweek on 
nonexerapt activities" which have nothing to do with transportation (such 
as producing- goods for conraerce), is not vvithin the exemption-contained 

2/ In this connection it is noteworthy that at least tv/o courts have 
already hold that in suits under section 16(b), the courts may determine 
what employees lie vdthin the Cojnmission's power to prescribe hours of 
service and may reach decisions different from thoso reached by the 
Commission, ' • " • ' 

.̂' ' • - ' ' ' • ' . ' ' ' ' y ' - 2 - • • I "• '' - : " ' - . y ^ ' " ' 
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in section 13(b)(1) . Similar ly , any mechanic, loader, or driver*:*} helper, 
who might othervdse be considered to be vdthin the sect ion 13(b)(1) exemp
t ion af ter any hours of service regulations prescribed by the Commission 
became effect ive, v/ould not be v/ithin the exerapt.ion contained in section 
13(b)(1) during any v.forkv/eek in v/hich he engaged in a subs tan t ia l amount 
of nonexera[3t v/ork (such as producing goods for co.oinsrce). 

So In viev/ of the peculiar circumstances .=;urrounding the l i t i 
gation which culminated in the decision of the United S ta tes Supre.ne 
Court in the case of United .States v. American Trucking Assns.. I n c . , 
holding that the In t e r s t a t e Conmerce Conirdssion's j u r i sd i c t i on v/as limited 
to employees of comnon and contract carriersv;hose a c t i v i t i e s affect the 
safety of operations of motor vehic les , for administrative purposes the 
Wage and Hour Di'vision v.dll not seek r e s t i t u t i o n for any employee of a 
common or conti-act ca r r ie r for the time pr io r to May 27, 1940, the date 
of the Suprerae Court 's decis.ion. Such a pol icy i n no v/ay l im i t s the 
r ights of employees in su i t s under section l6(b) to recover unpaid mini
mum wages and overtdne coJiipiensation computed at the ra te prescribed in 
section 7 of the act for the period pr ior to the decision i n the American 
Trucking Assns.. Inc. case. The policy s ta ted in t h i s paragraph i s not 
applicable in the f ie ld of pr ivate motor ca r r ie r s as to v/hose employees 
there i s no reason to l imi t the rest i . tut ion period. 

9o Interprot.ati tve Bu.lletin No, 9 i s current ly being re-vised 
and amplifi:;d. I t v/ill be d i s t r ibu ted t o the regional offices and to ,; 
in te res ted ;..arties v/itliin the near future . The inspection s taff has been 
issued Inspection Field Let te r No, 17 (second rei / is ion) , v/hich se ts forth 
the r e s t i t u t i o n policy of ths ddvision i n regard to employees of a l l types 
of motor ca r r ie r s and supersedes a l l other inspection f i e ld l e t t e r s d e l 
ing specif ical ly with motor c a r r i e r s . .1. -. ..'-:,,..-,.. 

.'•"'• " ' . . - ' . ' y - > - ' " ' - y : : y y . - • . ' • • ' " • - '.. . " - y y ^ 

I • 

/ • 

„ 3 _ • • ; • -̂ v . 

\ ^ ' « .. • (7729) 




