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-»^^ . . • • • • . • . • . - ^ 7 . — a 

Date ' -'-'yy.-- From '•."•," " " " T o -y--'^:'yy-yy-y •yyy'.'.y'. yy S u b j e c t ':"'"-

- . ' 3 -11 -41 P h i l i p B . . F l eming .R\jt^:,aell S t u r g i s A p p l i c a b l e IVage O r d e r ' f o r S i l k a n d 
^ ' -." '• .' d •'.-'. r .:- -:••:::;/; '̂ /v " : „ „ , , ! . .,• Rayou M l x t u r o s ( p . 199 , p a r . C; p . ;•••••,;. 

•• ' .-y,. ' , , . . '•, '. ' {.'• .d 7... • ' : ' '""' . 2 5 6 , p a r . R . ) 

3 - 1 5 - ^ l 'Rufus 6 . P o o l e ' A lex E l s o n , .j:.. ,p E n p l o y e e s engaged, i n g r a d i n g and b a l -
(VCW) ' . . ' .".:- -..•'. , ,,t ;• .. i n g of r a g s of a s s o r t e d . m a t e r i a l s o t h e r 

" ' •• - • ' ; •• ' '-•'•••', ,.;••.•.:':." d' i r ' - , •.... t h a n w o o l e n s and i n s k i r t i n g m e n ' s 
' '•- • : : • • • ' - - • - : ; • • : ( ' :.i.:- •"; .•: and l a d i e s ' wool s u i t s . 

•" -" •''̂ •. •;:•. ;: . ^;-' :.:•,:.. „-, ,,. ,• ' (Co-srerage unde r t h e T e x t i l e vra.g© o r d e r 
= ' ' ' ' • :•• , ' • '*" '- ' ' • '••"•' '••.-" ; : ; ; • ' , * : , . , . . . • . ; . and Woolen wage o r d e r . ) ( p . 1 9 9 , 

... . . . : ' ' ' •"' ' d •; • •••• «.! y--' y-". d , " ' . p a r . Cj p . 2 5 5 , n a r . R . ) 

i - 1 8 - 4 1 .Rufus G.. Poo le Donald M. Mur tha R e q u e s t f o r Opi rdon ,- Employees of 
-': ' ( F R ) •• . '• ..:.;.•,.. a S e r v i c e Garage 

' - '•'•• • ••.-:•..:: ;. :,.-. .,.,,,. ,-, . .'", ("V/hether exempt unde r S o c t i o n 1 3 ( a ) 
•'- '• '. • • -i-d- '• :,. -...•..'v. . . ; , . . . , ( 2 ) where s o r v i c e g a r a g e i s o p e r a t e d 

'• • . '• • , ' d •..,., : ;;• d , , y ' '^y , i n c o n n e c t i o n w i t h t h e w h o l e s a l e d i s -
••- ' '• ' '"• ' '• ' •-•;-'; ••••••;.:; :..'./ ,'., .,V„j..- .* . t r l b u t l o n of a u t o n o b i l e s . ) ( p . 7 0 , 

• •' *''' •'• ' .̂ " •- '• •'-..^ - • • • . ' . y ''y., •' y'y.,: -̂:. p a r . 4 j p . 7 2 , p a r . 2 2 , p . 1 0 3 , p a r . 4.^) 

3 - 1 9 - 4 1 Rufus G, P o o l e Donald M. Mur tha R e q u e s t f o r Op in ion - Employees of 
J , ( F R ) Looker E s t a b l i s h m e n t s . 
d '-v. /- . , ' - ' . ' - ' -, - d y y d ' - :, ( l i h e t h e r such r s f r i g e r a t i o n . r ende red 

'y :,::y p ' . •, ' . -:- . i" • . , ' . . .P - t o farfflors t o s t o r e msa'fcs i s a ssr**-

J _. , - ; ' , . . . . ., p ^ , J . v i c o e s t a b l i s h m e n t u n d e r S e c t i o n 13 "^ 

' . ' ' y y '• ' ' ", '". "' ' y ( " ) ( 2 ) ; v /hothor p r o c e s s i n g of h i d e s 
j , ':•' ... 'd•'•,'• I ,..:;•. v / i l l d e f e a t t h i s e x e m p t i o n . A p p l i c a -
i •' :'':• b i l i t y of S e c t i o n 1 3 ( a ) ( 6 ) t o b u t c h -

' ... , r: ;:.. , , '. e r i n g done on t h o f a r m . ) ( p . 5 3 , p a r . 
•' •'• ' ; '- 2 ; p . 6 9 , p a r . M; p . 102 , p a r . DD; 

. /:•; . '•; ' . / . , ', . . p . 1 0 7 , p a r . 2 ; p . 1 4 5 , p a r . 2 . ) 

• " ;" :• ' LETTERS ,.,:i • ; - \ . . • . . - ' , ' ' ' : , '<' 
I ~ ' ' - , • ' ' ' • ' : ' * ' . ' . ' 

I ^ t e To . .. ' • y : . . S u b j e c t , ', y _' -,:.-,». 

3 - 1 7 - 4 1 George C. Nea l (Coverage of T e x t i l e wage o r d e r o v e r employees e n -
Ruff i n , N. C, gaged i n sa l - ra ,g ing s i l k and n y l o n y a r n from d e f e c 

t i v e f u l l - f a s h i o n e d h o s i e r y s t i l l i n t h e g r a y , b y 
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0-18-41 H, Thomas Austern 
Washington, D. C, 

3-18-41 W, J . ..Hester 
Coral Gables , F l a , 

3-18-41- A . ' C . G l a s s e l l , J r . 
•• ; Lake'Charles> La. • 

3-18-41 Hon. Ovorton Brooks 
-.1 Washington, D, C,. •̂  

3-19-41 DoForest P . Davis-
Chicago, I l l i n o i s 

3-20-41 Horace Russe l l 
Chicago, I l l i n o i s 

3-22-41 E. D. Grant '. ', 
•'•__. •. Norridgewock, Maine 

unrave l ing t h e yarn and winding i t on cones for 
r e k n x t t i n g . ) ( p . 199, p a r . C; p . 256, p a r . R.) 

(Discuss ion of Sec t ions 7 ( c ) , 1 3 ( a ) ( 6 ) , and 7(b) 
(3) as t h e y r e l a t e t o c e r t a i n problems in the 
canning of f r e sh f r u i t s and v e g e t a b l e s , and t o 
s p e c i f i c employees engaged - therein, such as buy
e r s , and f io ldman. ) ( p . 36, p a r . 5 ; p . .36, p a r . 

-:?; p . 5 1 , p a r . A,- p . 68, p a r . 6; p . 74, p a r . P; 
p . 82, p a r . F ; p . 94, p a r . f; p . 99-,"'paT"."-"4(-c-);'' 
p . 110, p a r . 5 ( b ) . ) . . . . : , . , . 

("fthether Act app l i e s t o s tenographors and t y p i s t s 
enployed by a u n i v e r s i t y o c c a s i o n a l l y engaged i h 
th© c o n p i l a t i o n and t r a n s c r i p t i o n of in fonna t ion 
publ ished i n b u l l o t i n s of t h e u n i v e r s i t y and sent 
outsidQ the s t a t e . ) ( p . 27, p a r . 6; p . 160, p a r . 
6; p . 185, p a r . 3.i.). ; .:. -.d.:' d'.;.:.: 

('i'lf'atchmen engaged i n v/atehing o i l d r i l l i n g mach-.. 
i no ry and equipment when not in uso teDiporar i ly , 
v/hothor covered 'under t h e A c t . ) ( p . 4 3 , p a r . 12; 
p . 133, p a r . 5 . ) 

(Wliethor or not an employer may pay an employee 
a t h i s customary hour ly r a t e of pay for t ime not 
worked due 'bo " i l l n e s s , -vacation, or o ther r e a 
sonable excuse" v/ithout running the r i s k of i n -
o reas ing the employee's r e g u l a r r a t e of pay for 
overt ime purposes under the A c t . ) ( p . 241 , p a r . 
B; p . 244, p a r . C; p . 256, p a r . Q.) 

- I d -

(Applicability of the Section 13(a)(1) exemption 
and Section 13(a)(2) exemption to two types of 
demonstrators who demonstrate certain wares in 
chain retail stores and who in some cases, make 
sales. No 13(a)(2) oxemption during v/orkwaeks 
when demonsbrators move from store to store.) 
(p. 37, par. G; p. 65, par. J; p. 69, par. M; p, 
72, par. N; p, 101,' par. 3; p. 102, par^ 5; p. '-
102, par. DD.) 

. (Applicability of Act to savings and loan assoc
iations.) (p. 177, par. 1.) 

(Payment of wages at regular pay period.) 
(p. 252, par. L.) > . . . : , . -y-

• ••{ 
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.'%.)•' -.7 ••: 

.*'. . March 11, 1941 

To: Russell Sturgis 
Acting Territorial Representative 
San Juan, Puerto Rico ...-..._. 

From: Philip B. Fleming 
Administrator ,-:.//• V-

S u b j e c t : Appl icable TiTage Order for S i l k and 
Rayon Mix tu r e s . 

/,. 

In your comiiiunication of February 8, 1941, you asked v/hat 
rates would be applicable to the manufacture of underv/ear comprising 
both silk and rayon. As yea pointed out, tha v/age order contains se-
pai-ate divisions for the "silk underwear division" and the "cotton 
underwear and infants' underwear division," the latter of which is 
defined to mean "the manufacture fron cotton, raj'-on or other synthetic 
fiber of wonen's, nisses' and children's underwear and nightwear... ," 

It is our opinion tliat the higher of -fcwo or nore ninimxjm 
rates of pay must be paid undor the law where segregation is not 
feasible; consequently, the manufacture of silk and rayon imderwoar ' -
would fall undor 'bhe silk underwear di"vi-sion, and the hourly and piece 
rates applicable thereto would govern the production of such garnents, 
except in the case of underwear for infants under three years of age, 
where th© cotton underwear rate applies by specific direction of the 
wage order for tho Puerto Rico Needlev/ork Industries, 

-.'l ". 

207541 

<• ':': LE:AEDsVN 
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LE: VCW:VN 
Alex Elson , Esqui re 
Regional At to rney March 15, 1941 
Chicago, I l l i n o i s • 

Rufus G. Poole , A s s i s t a n t S o l i c i t o r , ' 
In Charge of Opinions and Re"dLew 

Employees engaged i n grading and b a l i n g of r ags of a s s o r t e d n a t e r i a l s 
o ther t han woolens and in s k i r t i n g men's and l a d i e s ' wool s u i t s . 

I t i s our opinion t h a t enplojj-ees engaged "in t h e grading and 
ba l i ng of rags and a s s o r t e d n a t e r i a l s o ther t h a n v/ool a re sub jec t t o t h e 
t e x t i l e i n d u s t r y v/age o rder , i f t h e y psrfonri t heso processes i n an 
es tab l i shn:ent in which picking or g a r n e t t i n g opera t ions a r e perfornod; 
otherwise t he se enployees a re not s u b j e c t t o any w&ge o r d e r . 

I t i s our opinion t h a t enployees engaged i n t h e s k i r t i n g of 
men's and l a d i e s ' wool s u i t s and th© ba l i ng of these s u i t s and o the r 
woolen r a g s a re sub j ec t to t h e v/oolen i n d u s t r y wage order i f t hey p e r 
fonn. t h e s e opera t ions in an es tabl isbuient in v/hich p ick ing or g a r n e t t i n g 
opera t ions a re performed; otherv/ise t he se enployees a r e not subjoc t t c 
any wage o r d e r , yy,. •..,:,:..'—.... ,i',..-{.'f.. -'\ 

160259 

\ ' ' y • •< 

"' ' ':•' y ' ( ' y y ' 

" " " , ' " • . • ' ' ' • \ 
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P -• • ' -:,^ y y y . . . -y ... ..' .... -''.'. 
Y ' ' ' ' " " ' . , ' '• : - y \ , y „ , .. _ : : . : . y y \ - - . ; ' ' " " " 

' • ' ' ' . . y y ' .!'- '̂ ' ''• • - '. -• •>';^' 

Donald M, Murtha, Esquire .'; ''..,-"-•. -. ', LE:FR;'VN 
Acting Regional A-btornsy ---,•-.. . • • . . . . , -
Minneapol i s , Minnesota . ' ,̂  y.y.--y"-'xx •'. ' • Inarch 18, 1941 

Rufus G, Poole V .̂  . . .-V, •'. d:''-• •.'"'v,., -'d d ' \ ' .' '^-'"•"^:^. 
A s s i s t a n t S o l i c i t o r • d̂^ -• ..,.p v -.-y-y' . y " , . -
In Charge of Opinions and Re-view . • . • ,' - :.. . ..' -,' 

. . • i - ' . - ' -d^; , .^ : , . , , - . . .V- . •..p;';'.^, ,.-p, ^ 

Request for Opinion - Employees -,:'"> .'̂'̂  •'>:.'• s ,'•••'','•',! " 
of a Service Garage .,.,.,.. .e. .,-. ' ' ..•,' • ' : ."̂ y ' ' yX-'̂ y"'.. -.' -

This v/ill reply to your m^emorandun of Ivlarch 7, 1941, in v/hich 
you inquire whether the enployees of a garage ordinarily exempt under 
section 13(a)(2) \vould lose the exemption because of -bhe fact that they 
check and service a nev/ car which is being sold at rotail. You state: 

.'. , "It is ordinarily the practice v/hen nei.v cars arri"VB 
'•".'-'- from the factory at the retail establishmont that •:../.. 
. . • bumpers and o'bher equipnont is placed on the new :,-. .. 
-,,,,•;: autonobilos and they aro very carefully checked - • 

'•;... ;;.-̂  :y: .y before delivery to tho purchaser." • ; ..-' ..- •-.•-,', 

•'• "VTo agreo with your conclusion "that this work is nerely inci
dental to tho v/ork of tho retail ostablishment, and, therefore, the 
exenptlon would not be lost." 

You also inquire whether enployees of a ser'vice garage run in 
connection with the business of a wholesale distributor of autonobiles 
would loss tha 13(a)(2) exenptlon if they perforn work on the new cars 
being sold at wholesale, W'e assune that the enployer runs both a garage 
and a separate v/holesale distributional establishment. 

In our opinion, if the work the garago enployees do on the new 
cars is of the same nature as their usual v/ork in the garage, such work 
need nerely be counted as nonsorvice in determining the application of 
release G-27. If, on tho other hand, the v/ork perfomed by the garage 
enployeos on now cars is entirely difforont from thoir normal ac-ti-vitios 
in tho garage (in othor words, if it is v.-'ork peculiar to ths wholesale 
distributional end of tho business and is not work Twhich they perform 
upon cars of the general pviblic), such employees would not be exenpt 
\mder section 13(a)(2), since they would be working in both an exenpt 
and nonexenpt establishment during the woek, ;< •̂. - • 

You also present this case: ' -' .- ••' :'' . •',, i 

' ' • ' ' '• y . ' . y ' . 

* , , , a conpanj'- ope ra t e s both a garage and some ' . ; ,•''•'.,,, 
- " " " ' • • r̂ . ••. •' '•-'•" y : -.f'. 

•T 6 - - ' . - , . ' ^ 
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Donald M, Murtha, Esquire Page 2 

other business such as the v/holesale d i s t r ibu t ion 
of beverages. "ffould an employee in the ser-vice 
garage ordinar i ly exenpt under Section 13(a)(2) 
lose the exemption because he spent a small portion 
of his t ine f i l l i n g the trucks of tho beverage 
departFient v/ith gas or cleaning and repair ing the 
sane, or should the -value of these services nerely • ' •'. 
be added t o the wholo.sale side t o doternine i f the 
garage is a r o t a i l or wholesale establishnont?" 

This v/ork, in our opinion, should 3Q©rt»iy bo added to the 
nonservice s ido . I t is tho s-ino work as that engaged in by tho garage 
employees when dealing v/ith vehicles not ov/ned by thfiir enployer. 

213669 

• I ' - - . 

f,-,'.. , ..-• •;.-3^-* - y -

• y - 'i-f 
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,,'-,-d;; /.'.':•-'d':'''i; ,' ' " ' ' LE:FRiVN 

Donald M . Murtha, Esquire March 19, 1941 
Acting Regional Attorney 
Minneapolis, Minnesota " 

Rufus G. Poole ^ • • . -» y'y: '.y- : 
Assistant Soliticol' d^ro 
In Charge of Opinions and Review 

Request for Opinion-Bnployees of Locker Establishments. , •; 

states 

; : ^ - : y 

This will reply to your memorandum of January 8, 1941. You 

"Th© ro-frigerated locker service business has had 
a very rapid ..growth in this part of the country in 
recent y-oars ,. Heretofore, v,hen a farmer killed 
livesteok fcr his ô vn consuraption it was not possible 
to keep the meat frssh more than a few days except 
in the winter. Today he may bring the livestock 
to his local creamerj'-, or grocer or butcher, have 
it kill'3d and cut into convenient parts and stored 
for his use in an indi-ffldual lockor situated in a 
refrigi.-rated storeroom. Thereafter, from tino to 
tine ho can obtain ;vhatevor portions are noodod. , •": 

"A charge of about #10,00 per year is nado for this 
sor-vice.. An additional charge is nado for killing 
and butchering. For the nost part tho killing and 
butchering and storing is done in a sogrogr.ted por
tion of tho rotail store or creonerj'-; ordinarily, 
in separate rooms used for no ct.ior purpose, Ono 
or two persons may do all of the work x-equirod. 

"The only relation to interstate comn.orce or ."d . . 
production of goods for commerce arises fron th© ;. 
fact that that nost of -bhe hides are shipped into -•; ,i 
interstate oonmerco. ft.l; .•.'.•.d'>•...' ;-. 

"If thoro is sogrogatio.n, v/ould this lockor room 
business in i-cself bo a sorvico ostablishnent 
within the neaning of Section 13(a)(2)? 

"If it is a ser-vice establishment, does the pro
duction of hides constitute manufacturing and 

- 7 -
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Donald M. Murtha, Esquire Page 

thus prevent the application of the service 
establishment exemption? ,̂,y..-~ ,i.-•- y :y 

"If, in the retail grocery or butcher shop, there 
is no segregation, would the production of th© ' d. 

,̂  : '. hides be manufacturing, and thus deprives the store " ' 
of its retail exemption under Section 13(a)(2)? 

'..y - {It is understood that Section 13(a)(1), however, "'. ' 
, _ could still apply and that the store might not be .. ^ 'p 

, - otherwise engaging in interstato conjnerce.) •.'.•:!.--v..;,..'• d'd. 

"There is us-aally only one employe© in these small ," 
.-»';: ,. . establishments who does th© killing and cutting 

. , and storing, and who has charge of the locker sar-
• _ vice. Th© general office force of ©itlior a rotail ;.,.' 

store or creamery mdght, however, have something to 
-,. ,' do with the s'nipment of the hide into commerco. ,- ; 

"Consideration should be given to the vory in- ; 
significant part that the hide plays in the lockor 

.', business. Consideration night also be givon to 
. :; , the effect on the rotail butcher businoss if it 
"',y ... were deprived of the oxomption of Section 13(a)(2) 

because of tho prcducbion of hidos for intorstato 
commorco. Thousands of butcher shops in this area 

.... butcher thoir ovm moat and dispose of liidos in 
-. commerce regardless of the locker storage tu-siness 
and son^ of the goods sold by them are received from 
out of th© state." 

It is our opinion that the slaughtering of livestock and th© 
production of hides constitute such proce-ising as will defeat the retail 
establisliment exemption unless, of course, they aro ssgregatod from the 
remainder of the business. 

This opinion is biased not only on gone.-ral principlos to which 
we have pre-viously adhered but also on a study propcired by the Rosoarch 
and Statistics Branch of the Wage and Hour Division as part of its gen
eral reconsideration of processing in othsrv/iso retail ostablishn.ents , 
They have infonrod us that in tha usual caso sliughtoring is carried on 
in an establishmont segregated from the rotail distribution, so that 

)..d (7697) 



Donald M, Murtha, Esquiro Pago 3 

I 

few places will loso an othorwise applicable 13(a)(2) oxomption by this 

construction, ... •,.-•".' •:':-;..•-., .1.. ••.•-. 

Whoro the butchering is done on tho farm, tho 13(a)(6) exemp

tion would soom to apply, .... .. ;.• ';, , ' ..:•-. 'v 

If the locker ser-vice wore segregatod from the processing 
activitios, tho 13(a)(2) would apply to the lockor sor-vico if at loast i 
50 percent of the sorvice were porformod for farmers or for pri"vato 

' indi-viduals, . :' 

#193325 

f \ 
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In Reply Refer To 
LE:VGW:"VN 

March 17, 1941 

Mr. George C. Ngal 
Ruffin 
North Carolina • - " . ) . 

Dear Mr. Neal: 

16, 1941. 
This letter is in r©spoiise to your communication of January 

•- Employees ©e.gaged in sal-vaging silk and nylpn ya rn from 
def©ctive full-.-'ashi o;'ed hosiery still i:i the gray, by unraveling th© 
yarn and windir.;;; it ci cones for reknitting, are entitled to roceiv© 
32^ cents an hour for bheir regular hours of work in accordance ̂ vith 
the provisions of the wage ordor of the j-'idministrator of th© Yfage and 
Hour Division for the textile industry. 

For your information I am enclosing copies of th© Fair Labor 
Standards Act ana Employers' Digest of the act, the textile industry 
wage order, and Regulations, Part 522. 

It is suggested that you connunicate direcbly v/ith the 
Social Security Coinrrission regarding the procurement of application 
blanks for a social security cert i.f ic.ate. ..-:„̂..i . 

,y; - '-'-.'• • '- • •' Very truly yours, - '.-

'. •.;,,:• "- . .;- • . '- ' . For tho Solicitor 

By 

Rufus G. Poole ••• :', ">; -'-
Assistant Solicitor 
In Charge of Opinions and Review 

Enclosures (4) 

196025 
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. . 1 , . . . .- > • . I. -

' y - fe:-.^:'-.- : -,y 
-'•i^y:^: In r e p l y r e f e r t o : 

LE:MCD:FTR 

March 1 3 , 19A1 

I <:- . > " . - w . - - . ; - . • • 

Mr. K. Thomas Austern 
Covington, E"arling, Rubles, Acheson Se. Shorb 
Union Trust Bul l .ding ,,.,...,,..;,. ,.•,;. 
V\fashington, D. C. '..-', . ' : ' ' . . ' ' ' ' • ' ' ' ' 

Dear Mr, Austern: 

This is in reply to your five letters of February 17, in 
which you raise various questions concerning the applicability of the 
Fair Labor Standards Act and the exemptions provided therein to certain 
si'buations arising in connection vdth the canning of fresh fruits and 
vegetables, Ti7e shall take up your questions in order. 

1, You point out that in sone sections of the country canners 
purchase a portion of their raw naterials on produce exchanges rather 
than under acreage contracts. YJ'here this is done, it is necessary for 
the canners to employ buyers to visit the exchanges and make the pur
chases. The buyers go early in the morning to the produce exchange in 
order to buy the products that are to be canned. After the purchase is 
made, it is necessary for the buyer to see to it that the raw materials 
are delivered to the canning plant for canning on the same da,y. You 
ask whether these buyers are v/ithin the scope of the section 7(c) 
exemption. 

In our opinion such buyers are not within the section 7(c) 
exemption. They are not working in the "place of eraployment" where 
their employer is engaged in canning fresh fruits or vegetables. Since 
that is so, it is our opinion that tha exemption is inapplicable to 
them, 

2. Your next question concerns so-called field men, who 
perform the fimction of supervising the production and harvesting of 
the rav/ products v/hich are purchased by the canners under acreage 
contracts v,dth the grov/ers. The activities of these men fall into 
three distinct categories, (a) During the early .months of the year 
their principal duty is to secure acreage contracts. They call on 
various growers, adjust difficulties that may remain from the preceding 
year, discuss with the growers the acreage to be planted, the prices to 
be paid and secure the execution of v/ritten contracts, (b) Tilhen the 

^J^..''=' 
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planting and growing season arrives the duties of the field men are 
directly related to the planting and growing of crops. They supervise 
the planting and cultivation of the crops, consult with the grower as 
to the type of seed which sho-old be used, the method of planting to be 
followed, fertilization and any other problems of cultivation which may 
arise. During this period the field men are not required to report at 
the canning plant regularly. They do, hov/ever, periodically report to 
the canners on the condition of the various crops and .nay cons\ilt with 
the canners concerning particular problems of cultivation which may 
arise, (c) During the harvesting and canning periods the field men •.-•'' 
make the carjiing plant their headquarters and report there two or three 
times a day. This is necessary in order to coordinate the harvesting 
operations, -svhich are done under the direction of the field men, with 
the operations of the canning plant. The field men watch the various 
farms under their supervision and report to the canners when the crops 
are expected to be ready for harvesting. The canners then plan their 
production, and v/ork out a program for the harvesting of the various 
fields and the delivery of the crops at the plant. The field men see to 
it that the crops are harvested at the proper time, and that they are 
delivered to the canning plant immediately after harvesting, .«.:.-••"'' 

You correctly point out that the section 7(b)(3) exemption 
appears to apply to field men d-uring the early months of the year when 
they are obtaining acreage contracts. Your question is, if one of the 
section 7(b)(3) v/eeks is taken for a field man during this period, does 
this week count as one of the 14 weeks for the canning plant as a whole. 
The answer to this question is that it does so count. If it were not 
counted, in our opinion, the section 7(b)(3) exemption v;ould thereby be 
transformed into sonething more than a IM- v/eeks exemption. Since the 
statute specifically limits it to a 14 v/eeks exemption, in our opinion, 
this week must coiint as one of the 14 weeks. 

Your next question is v/hether the section 13(a)(6) exemption 
for employees "employed in agric-ulture" applies to the activities of 
these field men during the planting and growing season. Jn our opinion, 
if the activities of these men during this period are directly related 
to the cultivation and grov/ing of agricultural commodities and if they -
work only on the f.arms save for an incidental amount of reporting to 
the canning plant, and do no other work, the section 13(a)(6) exemption 
applies to them. 

Your next question is whether the work of the field men 
during the harvesting season cones under the section 7(c) exemption. 
You state that the hours of "//ork of the field men are directly con
trolled by the irregular flow of the raw materials fron the field to 
the cannery and their headquarters during this period is the canning 
plant. In our opinion, if the facts are as you present them, the 
field men should be considered as v/orking in the "place of employment" P 
during the harvesting period, since they make regularly recurring 
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trips to and from the' cannery and may be deemed attached thereto. If" ' 
the work of these men is directly -controlled by the irregular flow of 
the raw materials from the field to the canner;̂ ', it is our opinion that :.i 
the section 7(c) exemption applies to them. 

3. You ask whether the section 7(c) exemption applies to es
sential maintenance and repair work which is performed between two 
canning seasons by canners who pack more than one commodity. For ex- - " 
amp.le, after the close of the season for canning one commodity, the ' -• 
canner may have only a limited number of days to get his plant ready 
for the canning of another comnodity. Not only must he clean his plant 
and machinery and make all necessary repairs, but it may be necessary 
substantially to change the arrangement of his plant, 

- ' - 'l-'y •• • • ' . . : - - • .. 

In our opinion the section 7(c) exemption does not apply to work 
of this character perfonued between seasons. The canner is not engaged 
in canning fruits and vegetables dux-ing this time and that reason alone • '• 
is sufficient to' prevent the exemption from applying, 'd--. d . 4-., . -. ' ' 

4« You ask whether the section 7(c) exemption applies to / 
labelling, casing, warehousing and shipping activities which are per—' •"-' 
formed on commodities canned at an earlLier date. You point out that '•.'-,• 
where a canner has limited storage space it may be necessary for his d' .•' 
warehouse crew to move or handle comrs'iodities packed at an earlier date 
in order to make room for the current pack. 

The operations performed upon carry-over stock are not being ' 
performed upon fresh fruits and vegetables but rather upon finiits and 
vegetables that have been rendered nonperishable. In our opinion, ;̂ 
therefore, the section 7(c) exemption does not apply to such operations, i'-i 
Pursuant to your oral request, however, we shall consider the question ' 
still further and shaUL communicate with you thereon in a few weeks. 

5. Your next, question concerns the operation of pea vineries '.• 
by the canners. (a) You ask whether, as a general proposition, the 
vining of peas may 'be considered "harvesting" within the meaning of 
section 3(f). In our opinion, it may not be so considered. . 

,r . . • . -.:' -;'!.} y y y t y y y . ' 

(b) You next ask, if a vinery is located on a particular farm d 
and vines only the peas grown on that particular farm, are the vinery 
employees to be considered "employed in agriculture" and thus exempt • 
under sections 13(a)(6) and 3(f). In our opinion, the vining operations 
under such circumstances may be considered a practice "performed on a 
farm," as an incident to farming operations within the meaning of ' , 
section 3(f) and may, therefore, be considered exempt. However, if the 
pea vinery vines not only the peas grown on that farm but also the peas . 
grown on other farms, in our opinion, it is not within the exemption. 
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• . -sd (c) You next ask whether in weeks in which vining stations 
vine only peas v/hich are grov/n by the ca.nner on farms owned or leased : 
by him, the vining station employees are "employed in agriculture" 
within the meaning of section 13(a)(6). In our opinion the vining 
operations must be considered a part of the canning operations. So 
considered, the canneiy operations, including the vinery operations, 
will be exe.npt under section 13(a)(6), if the canner cans only crops 
which he grows himself and if the canning operations are merely a 
subordinate part of the farming operations. Paragra,ph 10 of Inter
pretative Bulletin No. I4, indicates some of the tests which determine 
whether the canning operations will be considered merely a subordinate 
part of the farming operations. ' ._ ,. 1,̂, 

Whether the exemption- may apply in a situation where the 
canner cans crops grov/n on lands leased by him will depend upon all 
the facts in the case concerning the particular lease arrangement or•• 
arrangements. Vfithout all of such facts before us in a particular case, 
we are unable to express an opinion. ,.,..̂  .: . ....: 

(d) Your next question is this: VJhere the vining station is 
located av/ay from'the canning plant, is each vining station a separate 
place of employment for v.hich a separate lA weeks of exemption may be 
taken under either section 7(c) or section 7(b)(3). In our opinion, 
each -vining station does not constitute a separate place of eraployment 
for this purpose. The same 14 v/eeks of e.xenption must be taken for 
both the cannery and all the vining stations. This is true with respect 
to both the section 7(c) and the section 7(b)(3) exemptions. 

(e) Next you ask: If the vining stations are not separate 
places of employment for purposes of section 7(c), does the section 
7(c) exemption nevertheless apply to such vining stations. In our 
opinion the exemption applies to the vini'ng stations, if the work at 
both the vineries and cannery is performed as part of a continuous 
series of operations throughout which the peas remain perishable. 

'-.-. ''Sii..t .ji;.!-'"' •• .^-'y y . ' y y y y y 'y : y . - y ' ^ i ^ t . •y y > < 

6. Your last question concerns the applicability of section 
7(c) to the preparation of fresh fruits or vegetables which are sub
sequently to be used in the canning of a product considered by the 
Administrator to be nonperishable. For example, a canner may be 
engaged in processing tomatoes and at the same time on a segregated .• • 
line, he maybe canning pork and beans in which a tomato sauce prepared 
from fresh toms-toes is used. The same em.ployees would be employed in; 
peeling and preparing tomatoes for the tcnato line and also for use in 
the making of sauce for pbrk and beans. The question is whether the .. •,!.; 
fact that some of the tomatoes are to be used in canning pork and beans.' 
destroys the exemption under section 7(c) to v/hich the employees 
engaged in peeling tomatoes v/ould otherv/ise be entitled, .-, .;.•;,-• 
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If we assume that the tomato sauce which is made by these 
employees is made directly from the fresh tomato and that the same 
employees do not also can any pork and beans, in our opinion the 
section 7(c) exemption applies to them. 

In this same connection you ask whether if the canner canned 
only pork and beans, the employees preparing the tomatoes to be used in 
mal<ing the sauce would still be under the section 7(c) exemption. We 
believe that if such preparatory work is "first processing," as we have 
explained the meaning of that term in paragraph 19 of Interpretative 
Bulletin No. 14, and the work performed by these employees is upon the 
fresh tomatoes only, and if they do no other work, the section 7(c) 
exemption applies to these employees. 

-..-• y-::yy.,i-:- : y ~ y-.y-y- Sincerely yours, 'fdd.T ''. 

- - - y y . y y ' v v . . y ' ^ ^ ' y - y - " " y y ^ ' - - • ' . y y y 

y Philip B. Fleming yy y y 
Administrator -.••-- .I:,-: 

' . . ' " d •-.••..,;;•"d-'d':' ;ji' d-'^ ' 'yi0y^, ' 

.-..• ' : ' . •: - ^ - - y - - :.'• y y y y y y ^ , d -
\ . , • . . . ' . . 1 ' . -. - .. J • 

s. • y . y y i^y^skiy' y- •: '--yy :'•"- y-y.. ' .y 
. '.. -% , . . . ' • y y , y t • - , •. •'-• . y - y . 

.•^•hi; -y 'y' 

. y y . : j y y y • ^ i . 

^ y -••."(-'' - y ? ^ t y - , : , - i i . 

•'sv-y ^y . - . :?%s--

.-.* . ' .3-; ' y 
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In Reply Refer To: 
LE:GFH:HH 

March 18, 1941 

y-,'-yi<-y.ys-Bj:: 

W. J . Hes t e r , E'squire 
The Un ive r s i t y of Miami 
Cora l Gables , F l o r i d a 

Dear Mr. Hester:- ' ' d̂  

i»l:-
,:fw,l:a-.̂ "i-!,;.:..'ij;,a3*.S" - i d S s -

I sincerely regret that an earlier reply to your letter 
of October 13, 1940, addressed to Mr. Jacobs, has not been possible, 

I quote f rod your letter: : — , ' " i' '-•, -J •..:-••-.v '"'•; 

I- "Certain non-administrative or executive era- ,•,"•' :--''.-• 
ployees of the Universitj' of 'illaaal, notably 
stenographers and typists, occasionally are .,/„:';? 

- - engaged in the conpilation and transcription :;-'.' " '• 
of information which is eventually published '. !.,',' ,'• 
in bulletins of the University, and distri- y '" 
buted through the United States nails to 

- y y y prospective students in foreign States and ;.;':<••: 
•'" Co-untries. Under the definition cf the ex- ..f,; ; - ' 'C'' 

pression "in the production of goods for ..:.,",:':;•, 
'-.'y-y commerce" appearing in the Interpretative d ' '̂ 'd 
, \ y .i,,:. Bulletin No. 5, dated December, 1933, and the „''":,'•••,• 
•d . Amendments thereto, it appears that these em.- d :,"-', ;; 
;/,•!: ployees may be held to be subject to the y'y"'' 

•• administration of the Fair Labor Standards .. . ' V̂ :̂̂^ >.- d 
' •'i'-'.y:' Act." . • '•• d.. ••.'•'.• ':-'y. •. 
•-••' • . 1 

As you know, the act, a copy of which is enclosed, applies 
to enployees who are engaged in interstate commerce or in the 
production of goods for interstate co.mmerce. I am enclosing copies 
of our Interpretative Bulletins Nos. 1 and 5, and I direct your 
attention particularly to paragraphs 1 and 5 of Interpretative ' ' 
Bulletin No. 1 and paragraphs 2, 4, 3, and 9 of Interpretative 
Bulletin No. 5. From the facts appearing in your letter it would 
seem that the act applies to the employment which you describe. 

,:1 
• \ 
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The act provides that employees must be paid not less than 
30 cents an hour and overtime compensation at not less than time 
and one-half their regular rate of pa:̂'' fcr all hours worked in 
excess of 4O in a workweek. I am enclosing a copy of our 
Interpretative Bulletin No. 4 dealing with maximum hours and over^ 
time compensation. 

I also direct your attention to section 16(b) of the act 
authorizing an employee to institute proceedings against his emr-
ployer for twice the amount of his vinpaid minimum wages or unpaid 
overtime compensation, as the case may be. 

For your further information I am enclosing an Employers' 
Digest and Regijlations, Part 516, which deal v/ith -the record 
keeping requir-juents cf the act, - ''' 

'.-•--- '.'• • ;•--. I '• 'd-''' ". 

If I can be of further assistance, please comm-unicate with 

: i:'';-.;̂  .' .'; •- -,' ,-'-;••'• 'Very truly yours, :-..;.;:.:..;-

-' y ' y y y "• .!d;d^;v'-For the Solicitor . _-";'. :••,';;': 

me. 

Enclosures (7) 
165019 

ly. 
Rufus G. Poole 
Assistant Solicitor 
In Charge of Opinions and Review 

i,( • . . y - - i , 

•*'''-'y: 
'..)" 
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'In Reply Refer To: 
LE:GFH:HH 

March 18, 1941 

Mr. A. C. G l a s s e l l , J r , -• d » " '.•'-:y: '.;?,.,..= ; .-, .,v,r"' 
G lasse l l D r i l l i n g Con.pany, Ino , d.- - ^ :. i. ,:.,.../.:;,. ••. . -' .'..._?,,, 
203 Calcasieu Nat iona l Bank Building j -.̂  ' , -, . ' . 
Lake Char le s , Louis iana •. • .' ;.,-'• ~ :" J 

Dear Mr, G l a s s e l l : • • yy-y : ' • '•'.ji'y- ". ,• r,. ..'y'- . ^ -f - • : ..y , • " . 

•:;.'.- "d .--. This v/ill reply to your l e t t e r of October 31, 1940, 
addressed to General Flening, in whi.ch you inquire concerning 
the application of the Fair Labor Standards Act t o a s i tua t ion 
which you present, I regret t h a t , due to the fact that your 
l e t t e r was n i s l a id in our f i l e s , an ea r l i e r replj?- lias not beon 
poss'lble, .._•. .,_ •-„ , ,. , • .,̂ ,,,..̂ . 

• ••: ' - I quote from your l e t t e r : ' . • . ,\' -',-̂  -̂..- -' , 

' ' . 'd "Our company is engaged in the business of 
- '') d r i l l i n g o i l and gas wel l s , and v/e have in 
- ' ' • ' ' ' ' - ' ths pas t , and are at ths present time con

forming; v/ith a l l provisions of tha Fair Labor 
: • Standards Act of 1938, However, wo foresee 

idle periods between locations in the fubure, -.-•.. 
...,_,. . - . .at .which, time i t wi l l be necosstiry for us to . . . « 

' employ a res.ident -watchman, who v/ill l ive in "--•'• 
^ . ,,'• . a t r a i l e r house on the loaso near the r ig and 

.>,.•;. ..1 watch tv/enty-.four hours per day, wd.h the ex-
'.- ' ception of occasionally boinrr ro l ioved." -'..., 

The ac t , a copy of v/hich is enclosod, aoplies to em
ployees \Tho are engaged in in t e r s t a t e comnerco or in tho pro
duction of goods for in tors ta to connerce. As wi l l be noted 
fron paragraph 13 of Intorprotat ivo Bullotin No. 5, a cony of 
v/hich is also enclosod, tho act applies to onployoos ongaged 
in maintaining buildinr^s or machinery usod to pi educe goods for 
conmerce. In our opinion i t is not nocossarv in order to estab
l i sh coverage in such s i tuat ions tl'iat the par t icu lar machinery 
be in operation at tha precise moFiont v/hen the -I'Vatclman is per
forming his du t i e s . I t is our opinion th/it if such m.ach.inery 
is used in termi t ten t ly in ths production of goods for i n t e r s t a t e 
commerce, employoes engaged in maintaining i t between jobs , v/ith 
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a view t o preserv ing such machinery -in contemplat ion of i t s fi-ituro 
use in the producbion of goods for connerce , a re engaged in a 
"process or occupation necessa ry t o t h e product ion" of goods for 
connerce v/ibhin the meaning of s e c t i o n 3 ( j ) of the a c t and he'nce 
a re wi th in bhe a c b ' s genera l coverage . 

The ac t provides t h a t employees must be paid not l e s s 
than 30 cents .an hour and o v e r t i n e compensation a t not l e s s than 
t i n e and ona-hal f t h s i r r e g u l a r r a t e of pay for a l l hours worked 
in excess of 40 in a workweek, I am enclos' lng a copy of our I n t e r 
p r e t a t i v e B u l l e t i n No, 4 dea l ing v/ibh maxlnum hours and o v e r t i n e 
compensation, , - . - . , • ' . - , . . . 

. - y y . I a l s o d i r e c t your a t t e n t i o n t o s e c t i o n 16(b) of tho 
ac t a u t h o r i z i n g an enoloyoe t o i n s t i t u t e proceodings a g a i n s t h i s 
enployer for tv/ice the anount of h i s unpaid n in inun wages or un
paid overtimo componsatian, as t h e case n®.y ha , ".',. ^', -

• For your fu r thor i .nfornatlon I a:n enclos ing Regulat i ons , ,-• 
Part 516, and an Employers' D i g e s t , I f I cr,n be of f u r t h e r a s s i s - " 
t a n c e , p lease connunicabe v/ith me. ^̂  _̂ , . , . • . 

,*-".-•''. . f- -"' ;: :-• Very t r u l y y o u r s , •. . -.' " '' : " ' ' : ' 

, t̂-' •• ' ^̂  " ' ,^ •• For t h e S o l i c i t o r l.yr -_ -. , . ..! "\y".' 

" : y y -••^. •' ..,- y ^ ' - " - . - :'""'••• ••"-,,••.."• •' .- • y y y - y y - i . . , . y y . . y y y : y y .:,.^:,, ^ 

-.. . ' p ,;'• ,' ••.̂  _. • ^ •• •-r»-y^>t-t - ... , . . ...- . '•'...y,,^ 

• y y y 

Rufiis G. Foole 
Assistant Solicitor 
In Charge of Opinions and Reviaw 

Enclosures (6) 
#169726 
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LE::'frN":VAS 

MAR. 18, 1941 

Honorable Overton Brooks -, .̂';: .< .' -• y. -';.: ..: • ,'•. -: ,d •::-;v. 
House of Represe ' i t a t ives ,,.- -. : . ,-. . . ••' •. , 
'Washington, D, C. ' , ~ -yyy ' ' .. •-.•. '-,'' . . ' ; . - . ,,.,- •, 

Dear Congres,snan Brooks: ., ' -" _ y . . , ::[ : y:-y. •• ' 

This is in reply to your letter of January 21, 1941, 
transnitting an inquiry concerning the.Fair Labor Standards Act of 
1938, v/hich v.'us addres:;ed to you by Hr. John A. 3. Snith, Secretary-
Treasurer of tho Shreveport Idiolesale Credit Man's As.'^ociation, Inc., 
Ardis '3uildin£, Shreveport, Louisiana, Mr, Smith raises a question 
as to whether or not an onployer may pay an cm-oloyoe at his custonary 
hourly rate of pay for tine not vTOrked due to "illness, -vacation, or 
other reasonable excuse" \'/ithout run-ning the risk of increasing the 
enployee's regular rate of pay for ovortine purposes under the act. 

With respect to overtime, tho act requires that an enployer, 
who works any enployees, subject to i ts provisions, nore than forby 
hours in a worfc/eek, pay such enployees overtine compensation at a 
rate of one and one-half times their regular rate of nay. Under this 
provision, an employer is froe to pay an employee for time during 
which the snploysa is not at v/ork. The overtirao provision is sinnly 
that hours v/orkod in excess of forty por v/eek 'bo conpensated for at 
time and one-half. 'i'lTienever overtine is v/orked, tha problom pre
sented is that of deternining an employee's regular rate of pay so 
that ovartime compensation may be oonpvitod thereon. Under tha inter
pretations of the Wage and Hour Division, an employee's regular 
hourly rate of pay is detarnined by dividing th.-! hours v/hich ha works, 
during a v/orlcweak, into bhe total earnings for such hours of enploy-
nent (see paragraph 7 of Intorprotativo Bullotin No, 4, a copy oT 
which is enclosod), .- -t. 

-'•••;.--* The question you presort can arise only where an enployee 
receives an hourly rate of pay or a salary for a regular number of 
hours per v/eek (the equivalent of an hourly rata of pay) and is paid 
at such rate for hours not worked due to vacation, holiday, i l lness, 
or other similar cause, "/here an employee is paid a salary'without 
regard to the nunber of hours worked it cannot be said that he is 
paid for holidays and the like; the salary compens.ates for wliatever 
hours he v/orks, no nore no less, and h© has no set hourly rate of 
pay which can ba attr.lbuted to hours not worked, Assuning, therefore, 
that an omployoe is paid at his regular hourly rato of pay for hours 
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when he i s not a t work due t o v a c a t i o n , h o l i d a y , i l l n e s s , or o ther 
s imi l a r cause , the anount so paid is not compensation for hours 
worked and need not be included in computing t h e employee's r e g u l a r 
r a t e of pay and overtime compensation under t h e a c t . , The very t e r n , 
ho l iday or i l l n e s s wi th pay, nega tes t h e idea t h a t such paynont v/as 
made for hours worked. 

I t i s pointed out in paragraph 70(7) of I n t e r p r e t a t i v e 
B u l l e t i n No. 4 t h a t payment t o an enployee a t h i s hour ly r a t o of 
pay for hours not worked does not c o n s t i t u t e payment of o v e r t i n e 
conpensat lon and nay n o t , th©re.fora, be c r e d i t e d a g a i n s t overtimo 
compensation due under t h s a c t . I t i s s t a t e d t h a t such pa;j/ment i s 
not compensation for over t ino work and l ikewise does not a l t e r t he 
enp loyee ' s regvilar hourly r a t e of pay. The c o n s i d e r a t i o n s which 
d i c t a t e t h a t i n t e r p r e t a t i o n aro l i k e those which c o n t r o l h e r e . 

The employer 's r eco rds must , of co-urse, show the hours 
of absence and tha amo-mt psAd t h o r e f o r , i f a sun so paid i s t o 
be excluded when an employee's r e g u l a r r a t e of pay and ovsrt ime 
compensation undor ths ac t a r e computed, 

I am r e t u r n i n g your c o n s t i t u e n t ' s l e t t e r horewi th . 

•', ' -- -• - S i n c e r e l v y o u r s , 
i - - i ^ y y ,=.^i^yi:, ,..::yy y y y y y y ••••. [ 

y -'̂ afe y^ty ^L: :y < ;'..-v,-r.-/d^v "-•(<" Y • . -.^y^^ 

y""-'-' Philip B, Fleming , ,̂>, • ;-
•• ,' • Administrator . .• j-'d '•',. • ' ;. 

Enclosures (3) 

197291 
• / . . y y - ) -•! . • 
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In reply refer to: 

March 19, 1941 

DeForest p. Davis, Esquire . • i • .:v:i,v: • '-d .; •• ,.„. 
Cassels, Potter and Bentley , • 'P „• ..d--:;.,. p ' ; ;̂. ;.̂  

1060 The Rookery . ••'•d.i-d t ••̂•.3, d-'̂---,;.-'-.r"-'•,',;.:•'..., ' .j..;- n--";.-'-
Chicago, Illinois .. d^-^c' .d •-d •;;„•;;;-.;/.,,..;'.• d - d •-».;?• .• , ^ 

Dear Mr. Davis: ?d./- : .- ' ' y y , ' y ' : ' y : c'--:.;d-/?-n - '-; -' ' •.'̂•- ̂... .•.• 

'- ' ' ' This will acknowledge receipt of your letters of Janu
ary 24, February 8, and February 26, 1941, in which you inquire 
about the -application of t'ne Fair Labor Standards Act to certain 
situations presented by yo"a. We regret that it was not possible 
to accord an earlier reply to your communications. 

In your letter of January 24, 1941, you inquire about 
the applicability of the act to certain groups of employees of a 
company enga.ged in selling merch.andise at wholesale across state 
lines. The first group of employees described by you work in 
retail stores usually operated by a chain, demonstrating mer
chandise to customers and instructing retail store personnel in 
the presentation and sale of mercnand.ise sold by your client at 
wholesale to the chain store company or retailer. During the 
co"urse of tne demonstration, the demonstr-ators regularly m.3ke 
sales at retail, all of wnich are intrast-ate in nature. As you 
point.out, the demonstrators are paid by your client and are 
shifted from store to store or chain to chain vdthin a particu
lar state. You inquire as to whetner these employees should be 
considered exempt because engae,ed either in a bona fide local 
retailing capacity or in a retail est-ablishment within the mean
ing of the act and tne regulations. 

It is the opinion of the Wage and Hour Division that 
the demonstrators, during those full workweeks in which they 
work in a particular retail store, are exempt under section . 
13(a) (2) of the act, in view of the f-act that these demonstra
tors (although they are employees of the wholesade comp-sny) 
would seem to be "engaged" in a retail establishment the greater 
part of whose selling or servicing is in intr-astate commerce. 
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'•.';.... .. During such workweeks in which the demonstrators are 
shifted from store to store, they would not come within the 
section 13(a)(2) exemption. Assuming, however, that tne demon
stration of merchandise by these employees is designed for the 
purpose of making retail s.ales to customers and actu.3.11y results 
in such sales being made by the demonstr-ators, tne demonstrators 
may come within the local retailing capacity exemption provided 
by section 13(a)(1) of the act if their hours of work of the same 
nature ae that performed by nonexempt employees do not exceed 20 
percent of the number of hours worked in the workweek by such 
nonexempt employees. See section 541.4 of Regulations, Part 541, 
a copy of which is enclosed. The work performed by the demonstra
tors in instructing retail store personnel is considered as non-
exempt work. So also is any other work which is not intended to 
result in a retail sale by the demonstrator. 

The second group of employees mentioned in your letter 
of January 24, 1941, perform duties ordinarily performed by out
side salesmen a.nd, in addition, duties simil-ar to those of the 
first group cf emplovtes. '.c'ou point ou-: th-at these employees 
spend the larfj'̂ v par-:, of their v/orking uay in conducting demon
strations of your client's merchandise in the department stores 
to which they sell such merchandise at v/holesale; they do not, 
however, ordinarily make any retail sales, such sales usually 
being handled by a member of the department store s-̂ aff. It .' ' 
would seem thrj-:; ther.o employees are not exempt unde'r the local 
retailing capacity exemption. Their work is designed to instil 
a general interest in the yjV^ and quality of your '.'lient's mer
chandise rathe".- than to pe.-iorm work immediately in:..'dental to 
the retd.l sa"'e of such rre.'"chandise. Tne outside salesman ex
emption would likewise seem to be inapplicaole to these employees 
in view of the fact that their nonexempt work, as it appears from 
your letter, exceeds 20 percent of the number of ho-ars spent by 
nonexempt employees within the meaning of section 541.5 of Regu- .-
lations. Part 541. •--.-'.• ' 

' -"' d In your letter of February 8, 1941, you inquire about 
the applicability of the Fair Labor Standards Act to certain em- -̂  
ployees of a building and construction contractor doing business 
in several states, who are employed in constr-acting and repairing 
electric power lines pursu-ant to a contract between t'he contractor 
and an electric light and power conpany. As yo-a knov/, paragrapns 
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12 and 13 of Interpretative Bulletin No. 5 set forth tne broad 
outlines of tne opinion of the Wage and Hour Division regarding 

P building and construction 'work. Since it appears from your 
' :: letter tnat the utility housed in the building v/hich you de- '• 
d scribe does not receive power from other states and does not '' ' 
. :' transmit its pov/er to other states, but is engaged merely in 
'.,;.: producing power for consumption v/itnin the state,, a portion of 
y, which power is consumed by other concerns in the production of 

. yy goods for interstate conmerce, it is believed that a situation 
;. is presented with regard to wnich we are not prepared to render 
. a definite opinion at tne present time. Particular employees 
of a contractor iffho.r; you described as repairing and reconstruct-

.• ing such a building, lioivever, may be engaged in receiving or 
unloading interstate shipments of materials or in other forms 

\ of interstate commerce, and, if such is the case, it is our 
opinion that such enployees are -within the general coverage 

' of the act during all workwee'Ks in which they are so eiigaj,-ed. 

It is the policy of the Wage -.nd Hour Division in ": -
•d cases in reger.."". to v/d-ch we are doubtful as to the matter of . ' " 

coverage not t.) inst.-.-bute enforcement proceedings -unless and 
»-,; until we h.ave expressed a definite opinion tnat coverage exists 
'~-y and have given adequate notice of o-ur intention to erdorce the 

act on .the basis of such .-̂ pinion. Interested parties, however, 
are advised that under secdo-n 16(b) of the act, enployees are 

V given an independent right to bring suit ageiust enoloyers for 
-5 double the amciuit of unpaid minimum wages and double the anount 
r' of unpaid ove-'.di.ne compens-dion. Tne enforcement policy ex-
" pressed above cannot bar s-;.',cn suits snd tnus an employee nay 
-, sue his enployer for -".xiip-aid "wages and ui-ipaid overtine conpen-
",:. sation allegedly due for the whole period of nis enploynent -•'-
' :. since tne effective date of the act. 

:'''.'y.'-'"'"'-", y.y -. "•'• """ ' ""' • '., Yery truly i'ours, ''' •••''•••«". 

• •'•"•yy, i y y ; .• - - •''•... For the Solicitor ••."•, •.'•., 

By 
Rufus G. Poole 
Assist'Uit Solicitor 
In Charge of Opinions and Review 

Enclosure 

100429 
199206 • ' 
205356 
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In Reply Refar To! 
LE:FR:HS . 

Iferoh 20, 1941 

Horace Russe l l , -Esqvdre ' '"' 
United S t a t e s Savings and Loan League 
333 North Idohigan Avenue 
Chicago, I l l i n o i s y::y^'" '-yyy..^: 

Dear Id i s se l l : 

! ' 

.,;., Please rofor to your letter of June 20, 1940, concerning 
d the applicability of the Fair Labor Standards Act of 1938 to 
..,: enployeos of various savings and loan associations. You v/ill recall 

we replied in a'prolininary fashion to this l..')tt-3r ijnder date of 
October 5, 1940, ponding the result of an invostigation conducted 

;. by the Research and Stati.<̂ ,tics Branch of tho ''.'fege and Hour Division. 

~" ' The-''Jage and Hour Di-ijision is of the opinion that, in th© 
ordinary case, the nonital acti-'dties of finance coirpanios, such as 
sa-vings and., loan associations, aro such that their enployees ar© ;'; 

- engaged in interstate co:iirri.srce and are -within tho coverage of th© 
act. Yo"a appreciate, of courso, that in any specific case, an 

', opinion of tho division could only be based upon a full knowlodgo 
of all the facts. Anong tho activitios of such associations which, ' 
I believe, subjoct thom to tho covorago of tho act are tho m.aking 

J of loans to people residing in other states and the taking as 
fj security of property located in other statos. Many of bhese associ-
• ations also join Federal Hone Loan Barks or insure accounts with 
• the Federal Savdngs and Insurance Corporation. Those acti-vitiss 
, frequontly involve o:i;--,aging in intorstato connorcc. Sir.iilarly, the 
..:, soiling o.f stock to the Federal Government or the accoptanco of 
V-deposits of the Federal Governnont may constituto engaging in 
', conmerce, since thoy nay involvo connorcial transactions across 
..-stato boundrios. •• . 

It shoiild be emphasized that the language of the United 
States Suprone Court in the rocont oaso of United"States of America 
V. F. W. Darby Lunber Conpany, decided February 3, 1941, londs 
support to the position of the di-vision'ths.t the test of engaging in 
intcrstato coi-nerco is not uuantitativo, and that coverage exists 
evon though only part of an .'̂ n-'lo-̂ /or' s activitios involve intorstato 
connorcc. 
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Horace Russoll, Esquiro Pago Two 

It is accordingly our opinion that, in general, employees 
of such associations v/ill bo entitled to the benefits of the act 
unless sjjocifically e-..cenpt -bherefrcm. It is possible that certain 
employees nay bo exei-n.pt und.or section 13(a)(1). Seo Regulations, 
Part 541, a copy of v/hich is enclosed. 

'.;"• ''..' d • y'':-::--y' Vory truly yours, 

- J..' ,y ' . y . . y y d: For tha Solicitor 

Enclosure 
126458 

. • - y y y 'y , , : - y 

ny 
Rufus G, Poolo 
Assistant Solicitor 
In Chargo of Opinions and Roviov/ 
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In Reply Refer To: 
March 22, 1941 LE:':ff'TN:RL 

Mr, 'k-d D, Grant 
President and General Manager 
Skowhegan Boat & Canoe Conpany 
Norridgev/ock, Maine 

^ B e a r Mr. Grant: 

f ' This is in response to your letter of February 19, 1941, con-
t cerning the provisions of the Fair Labor Standards Act. Congresswonan 

Margaret Snith has also raised a sinilar question on your behalf. We 
are enclosing for your general infomation copies of the act, the Employ
ers' Digest, and Interpretative Bulletin Ko. 4, 

Employees subject to the provisions cf the act are entitled 
thereunder to compensation at a rats of not lees than 30 cents an hour 
and overtime compensation at one and one-half times ths regular rate at 
which they are employed for hours worked in excess of 40 per week. The 
aot does not specify the periods at v/hich the conpensatlon necessary to 
conpliance with its provisions n.U3t be paid. Hov/ever, where full payment 

•* of all compensation due under the act is not -made regul.''.rly at the em-
,L ployer's custonary pay period, the employer is clearly in default to the 
' enployee under tho act. It is the position of the Wage and Hour Division, 

therefore, that an employee should be conpensated at the end of each p a y 
"..,. period in an anount equal to the total of sums due him under the act. "In 

; ..-P. this connection, your attention is directed to par,agraphs 28, 42, and 43 
of Interpretative Bulletin No. 4. 

By failing to pay an employee in full at the end of each pay 
period, and thereby putting hinself in default under the act, sn enployer 
is not only subject to the custonary onforceno.nt proceedings of the Wage 
and Hour Division, but also to suits by enployees pursuant to section 16(b) 

-'. . of the act to recover unpaid minimum wages or overtine compensation, and 
( an equal anount as dan.ages, and a reasonable attorney's fee. 

*: 
Sincoroly yours 

Philip B. Fleming 
Administrator 

•.. .' '.^..j-• 

Enclosures (3) • ' ': ---̂*'' '. 

209432 y , l ' "' /•'-'-• ':" • 

CC: Congresswonan Margaret Smith 
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