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UNITED STATES DEPAETMENT OP lABOR 

'- Office of the Solicitor .. '-̂  

March 14, 1941 '̂*-id'5' 

legal rield Letter d/, : ' 

No. 47 Attached Opinions 

Copies of recent opinions on subjects indicated below are furnished 

herewith for yaur information and proper notation in the Opinion Manual. 

•'•*'•-:-'̂  •• KEMDBAHDA ..-"'r,b-:-

Date IVom To , , . . Subject 

L. A. Hill --d .:. 2-27-41 Rufus G. Poole 
(KCR) 

2-37-41 Rufus G. Poole 
(KM) 

2-28-41 Rufus G. Poole 
(ADH) 

....-*i,> : 

.̂ «0:.-;-"' . ... 
: f 

3-5-41 Rufus C. Poole 
(GFH) 

•..; - y y x y y y y y y -v----

3-7-41 Rufus G. Poole 
-"',.- (FUR) -y 

tyx^ni^. 

Walter P. Scherer 

Harry L. Altman 
(Accountants, whether exempt under 
professional exemption under Sec
tion 13(a)(1) and Regulations Part 
541.) (p. 34, par. 1; p. 63, 
par. 2; p. 102, par. 4; p. 233, 
par. A.) 

Memorandum of September 10, 1940, 
re applicability of wage order 
for the leather industry to the 
production of saddles, 
(p. 199, par. C; p. 256, par. R.) 

Thome.s H. Tongue,III Complaint of John W. Bradley v, 
..'(;• • ,- Henry McClca'*.-̂ '' Timber Company 

(Deductions from w.sges for in
voluntary insurance pa,yment3.) 
(p. 848, par. E.) 

-̂:d- '.f .-"•*:.•: 'lt^-'> 

Dorothy M. Williajns Extension of Existing Plant 
';;',;; ••\v Pacllltles (Wliether i t should be 

• ''* treated as original construction 
' •" . ; or as "reconstruction.") (p. 174, 

par. 2.) .:̂,- :•:•,, •y.yy>y 

y 

Dorothy M. Williaias Application of Section 13(a)(2) 
•'P'" 'p'- . ' to plants enga.ged in warehousing 

' .'' ' as well as selling. (p. 69, 
par. M; p. 102, par. DD; p. 145, 

... , par. 2.) .. d ' 
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MEMORANDA 

Date Prom 
-n. y Te 

i,y 

3-10-41 lufuB G. Poole Alex Elson 
(ILS) 

3-10-41 Rufus G. Poole 
(ILS) 

3-10-41 Rufus G. Poole 
(PR) 

3-10-41 Rufus G. Poole 
(FR) 

D. Lecy McBryde 

Samuel P. McChesney 

.;*-f 

Arthur S. Reym.<?.n 

Subject 

Cheese Assembly Plants 
(Application of Section 13(a)(lO) 
exemption to employees engaged 
therein.) (p. 57, par. 2(a); 
p. 112, par. S.) 

Application of Section 7(c) to a 
night watchman at a plant in 
vrhich cotton seed is processed, 
(p. 43, par, 12; p. 67, -oar. 2; 
p. 98, par. 4(a)) 

Mallett & Gretzer, Inc. 
Application 13(a)(l) and 13(a)(2) 
exemptions (to the making of 
clothes to order.) -(p. 70, 
par. 10; p. 101, par. 3; p. 102, 
par. DD; p. 147, par. C.) 

Western Union Telegraph Com-oany 
LE:CMJ:FSP 
(Applicability of Section 13(a)(?' 
to cooks for mobil" repair outfits 
of te]egrephic com̂ .anies.) (p. 46, 
par. 2. p. 69, par. M; v . 102, par. 
DD.) 

LETTERS 

Date To Sub/ect C#-

2-27-41 R, Englander 
Bancroft, Ma.ssachusetts 

2-37-41 David M. Elausner 
Jersey City, N. J. 

2-28-41 Jsjnes 6. Banvard 
New York, Nevr York 

••• .^^s^:* ••• y • .5 •• 
.fjwf«;«a. '. . . . y... 

3-1-41 ' E. E. Little '" 
Pelham, New York 

(Applicpbility of p.dp rnd primary paper in
dustry to pa.cka.ging of cut facial tissue.) 
(p. 199, par. C; p. 256, par. R.) 

(Applicability of embroidery wage order to 
girls who frame handkerchiefs on machines 
before the embroidery operations take place.) 
(p. 199, par. C; p. 255, par. R.) 

(Apolicability of Act to agents eng.aged in 
solicitation of freight booked for steamers 
in foreign tr.ade and coastwise trade.) 
(p. 191, par. 5; p. 197, par. K.) ;̂  

(Ap̂ olicability of Act to importers of foreign 
goods where the only sta-te line crossed is 
that of the state of destination.) (p. 1, 
pp.r. A2.) 

(7633) 
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LETTERS 

Date To 

3-1-41 Archie G. Johnson 
, , Jamestovm, New York 

'3-7-41 Earl Whittier Shinn 
Washington, D. G. 

: •y:?i.:j*'y • y ^ y y t - y y y y ^ i : , ^ 1?^; y , 

- f i y a ^ ' y z y : . y . •i.fiv̂ d 

3-7-41 Carson P. Prailoy 
Washington, D. C. 

3-10-41 Joseph Al len • • 
Ba l t imore , MaryL^nd 

3-10-41 John W. Hill 
Los Angeles, Calif, 

3-11-41 Ralph Diana 
Cleveland, Ohio 

3-11-41 Beatrice M. Loennecke 
I ;. / Brooklyn, New York 

3-12-41 Abram C. Joseph 
.. ., Baltimore, Maryland 

.: \:..';V: .,;.;,., .:„::{,.• S u b j e c t 

(Applicability of Act to automobile installment 
finance departments and outside'collection work.) 
(p. 102, par. 5; p. 177, par. C.) 

(Applicability of Act to plumbers, steam fitters, 
etc., engaged solely in the installation of 
various equipment in officers' quarters, hangars, 
etc., of a new air base in Puerto Rico; relation 
of Act to employees transporting materia.ls to 
buildini 
par. 2.) 

project.) {v. 138, par. E; 174, 

(Computation of hours worked; position of the 
division where a.n emoloyee is called in to work 
on Siinday for emergency reasons, vrhether he 
should be compensPvted for trnvel time to and 
from the plant, or just for time spent at emer
gency work on the premises of the nlant.) 
(o. 123, par. 17.) ,. ,̂  ..,>,- . '. 

(Applicability of "riding clothing" division of 
apparel wage order or the dress division of the 
apparel wage order to the manufacture of women's 
cotton breeches .'̂nd jodhpurs.) (p. 199, par. C; 
p. 256, par. R.) - , ^ . ; ., yy 

(Applica.bility of Section 13(a)(2) exem-ntion to 
enployees engaged merely to drive caravan cars 
for one trip.) (n. 70, par. 4; p. 103, par. 4.) 

(Application of Act to em-oloyees engaged in 
window washing operations in buildings engaged 
in commerce or the production of goods for com
merce.) (p. 39, par. (c)) 

(Apolication of Act to church secretaries.) 
(p. 27, par, 9; u. 184, par. 1.) , . ;,; . ;,.\;.:-...-. ..' 

(Employer-employee relationships — whether a 
tailor manufacturing suits in his own home is 
an independent contractor or is the em-oloyee 
of firm from which he obtains naterials and 
for whom he makes the garments.) '.>• 
(o. 50, par. 6.) . 

( 
(7633) 
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LETTERS 

Date To 

3-11-41 Fred Marcum 
Irvine, Kentuclcy 

3-12-41 Lyman R. Crothers ' 
Newark, New York 

'.:.-' ''^y y •y j i ' y - ' y y .:.y..:r , -,, • 

3-13-41 Wilbur F . P e l l 
Shelbyville, Indiana 

3-13-41 Ed Bulliard '" 
'?';:'> St. Martinville, 
. . V . - -

,.,. .. Louisiana , ,., , 

Subject 

(Aoplicability of a.poarel wage order to \<romen's 
woven scarfs, shavds; and w-oolen and textile 
wage orders to wool bolt yardage.) (n. 199, 
par.C; p. 256, nar. R.) 

(Application of Section 13(a)(8) exemption for 
a newspaper distributing 3,000 free advertising 
copies and 3,000 paid subscri-ntions weekly.) 
(p. 66, par. K; p. Ill, par. II.) 

(Computation of hours worked vrhen an employee 
s-oends time after working hours to discuss his 
unsatisfactory work with his foreman.) 
(p. 120, par. B.) y ;• 

(Ap-ol icat ion of seasonal exem-otion under Sec
tion 7(b)(3) to a firm v/hich dries and mills 
other hays as v̂ ell as alfalfa hay.) (u. 74, 
par. P; p. 94, oar. T.) 

V ,/ •" 

(7633) 



• - • . - • "• ! ^ - - . - - . ^ , • . ' • • • • ( 

• \ • ' i ••:, 

c - • " • . . - . . . d 
0 , • . d: - " ;•-

P • . • . ' • • • . ' • ' •• ': y ' y 

^ • • • ^ , . : . ; ' . • y - y "̂ ^ 

Mr, L, A, H i l l 
Regional Di rec to r 
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Rufus G, Poole ' •' ' , •';' '-•'•- - LE:KCR:BF 
Ass i s t an t . S o l i c i t o r yy ' -tyy -•••• 
In Charge of Opinions and Review - ' ""' ' *- Feb* 27 1941 

Harry- L» Altam 

Reference i s mado t o your memorandum of February 2 1 , 
1941, w r i t t e n i n response t o my memorandum t o you of Februarjr 
1 2 , . : , . , . . , . , . V .. 

•' d " -. . You asked me t o comment upon tho p o s i t i o n tfcon by the 
i n s p e c t o r in t ho case t h a t accountan ts ongagod i n " r o u t i n e 
a u d i t i n g or account ing work" and compensated a t OSCOO, !ii>90,00, 
^100,00 or v l lO ,00 a month wore not exempt as p r o f e s s i o n a l 
employees under the o ld profoss ior ia l d e f i n i t i o n provided by 
s e c t i o n 541.2 of t h e r e g u l a t i o n s e f f e c t i v e u n t i l October 24 , 1940, 
You ind i ca t e t h a t your o f f i ce cons iders only c e r t i f i e d pub l ic 
accountants and sen io r and supe rv i s ing accountan t s r e spons ib l e 
for d i f f i c u l t t a s k s 'wore exempt under tho old d o f i n i t i o n . I t 
i s , of courso , p r i n a r i l y a f a c t u a l ma t t e r a s t o t h o a p p l i c a t i o n 
of t h e -various t e s t s con ta ined i n t h e old d e f i n i t i o n t o p a r t i c u l a r 
employeos. Our own exper i ence lias i nd i ca tod t h a t accountan t s 
engaged in t r u e a u d i t i n g work as d i s t i n g u i s h e d from bookkeeping 
work a re engaged in t h e cont inuous e x e r c i s e of judgmont and t h a t 
such work i s g e n e r a l l y nonrout inc i n na tu re undor a l l normal 
c i r cums tances , I b e l i e v e t h i s o r d i n a r i l y v / i l l be t r u e evon 
though tho a u d i t i n g r e p o r t should be v / r i t t cn by sonoonc e l s e . 
I t i s , of c o u r s o , oxtrcmoly d i f f i c u l t t o drav/ a d i s t i n c t i o n 
bGtvroon account ing v/ork which i s not p r o f e s s i o n a l i n na tu re and 
accounting work which i s p r o f e s s i o n a l i n na'buro undor tho old 
d e f i n i t i o n . The p r e s e n t si'200,00 a month r c q u i r e n e n t doos, of 
cou r se , provide a d e f i n i t e c r i t e r i o n i n dotormining tho a p p l i c a t i o n 
of tho p rcson t d e f i n i t i o n t o accountan ts* , , , 

I do nofcbolicvo t h o o the r ma t t e r s conta inod i n your 
momorandum c a l l for comment by mo, , . . . , . 

99486 

'-: •- K 

't '.. 
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COPY 

Walter F , Schoror , Esquire 
Senior At torney 
Denver, Colorado LE:KM:RFP 

Rufus C, Poole ...... . Fcbniary 27 , 1941 
A s s i s t a n t S o l i c i t o r ,. ., , 
In Charge of Opinions and Review ,•' ',. -„, ..„. yy 

Memorandum of September 10, 1940, ro a p p l i c a b i l i b y of wage order f o r 
tho l e a t h e r i ndus t ry t o tho p roduc t ion of s a d d l e s . 

> - • In a l e t t e r w r i t t e n by you t o Harry S t a p l e s ; E s q u i r e , dated_, 
September 10, 1940, i t s-oems t o be i n f e r r e d t h a t t h e manufacture of 
saddles i s sub jec t t o t h : wage order fo r t h e l e a t h e r i n d u s t r y , v/hich 
became o f foc t ivo September 16, 1940, This v/age ordor a p p l i e s t o " ( a ) 
'The manufacture of l e a t h e r ( inc lud ing rav.hide) f ron any typo of hide 
or sk in ; tho cu r ry ing and f i n i s h i n g of l e a t h e r and (b) Tho nanvifacturo 
of v/ol t ing and pov/cr transmj.ssion bo l t ing , when made v.-holly-or p r i n c i 
p a l l y of l e a t h e r , " In our o p i n i o n , t ho nr..nufac-'.:.uro of saddles involves 
product ion opora t ions which aro quit--: d i s s i m i l a r from those involved 
i n the manufacture of products t o v/hich t h e l e a t h e r indus t ry v.̂ ago ordor 
a p p l i e s . Saddlery i s n o t , t h e r e f o r e , covered by t h i s v/̂ -ge o r d e r . 

Nor, i n cur opin ion , does t h e v/age order f o r the higga^^e 
and l e a t h e r goods i n d u s t r y , v/hich became e f f e c t i v e January 6, 1941, 
apply t o t h e manufacture of s a d d l e s . Apart from trunk.! , s u i t c a s e s , 
and luggage g e n e r a l l y t h i s order covers t ho manufacture of small 
a r t i c l e s made from l e a t h e r , i m i t a t i o n l e a t h e r , and f a b r i c , 

... ,..;̂ ... The manufacture of saddles i s n o t , in our opin ion , v / i th in 
any of tho e x i s t i n g wage orders and, t h e r e f o r e , t he I'd'aimun s t a t u t o r y 
r a t e of 30 cen t s por hour v/ould bo a p p l i c a b l e t o cnployoos concerned 
i n t h o i r ncnufacturo v/ho 3.ro engaged i n conuaorce or in the p roduc t ion 
of goods for commerce. 

( " • • . 

(7633) 
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co: '̂  

Thomes H« Tongue III, Esquiro 
Associate Attorney 
Seattle, Washington 

Rufus G. Pocle 
Assistant Solicitor 
In Charge of Opirdons and Review 

Complaint of John IT. Bi-adley 
V. Henry McCleary Timber Conpany 

LE:ADH:EG 

Feb. 28, 1941 

\ ,. 

Attachod hereto is a copy of a letter to the United States 
Departnent of Justice from John W. Bradley, Aberdeen, yi'ashington, 
datod January 2.2, 1941. It is alle.f'ed therein that tho conpany forced 
all of its enployeos to tako out insuranc-; which few, if any, wanted. 
The paynonts or pro-niums ar̂ o to be deducted from the pay roll. 

Inasnucli as it appo..-..rs thut this assignncnt of tho employees' 
•wages is not vd'antcry, thero is a violation of tho act if tho assignment 
brings the v/age.s of tho employeo bolow 30 cents an hour or if ovortlmo 
is involved. 

Furthermore, oven if such an assigru.iont woro voluntary, the 
deductions night bo impropor if tho i:nsuranco v/oro of a typo which 
roliovod the onployor of any connon law or statutory liability or if 
the omployor directly or indirectly othor\\dsG profited thereby. Soo 
paragraph 17 of Intorprotativo Bullotin No. 3. 

Attaohmont „ > . . /••K'K • , . 
• " : • " • . . : ^ 

A-'-'y 

207125 

(7633) 
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C O P Y 

Mi.'̂ s Dorothy M. l/Villians 
Regional At torney 
San Fi-anoisGO, C a l i f o r n i s 

Rufus G. Poole '.d^ LS:GFH:SL 
A s s i s t a n t S o l i c i t o r . • . ' . 
In Charge of Opinions and Review.: l-Iarch 5, 1941 

Extension of E x i s t i n g p l a n t F a c i l i t i e s y •••_,..: ' •,. •-,;. ' 

This is in r e p l y t o your neTnorandvun of February 20, 
1941, on the above s u b j o c t , 

'' ' L .'y ' ' ' • • • y ' . 

.. •; '- -. I quote from vour memorandum;- ' ^ ' .- — 

'• y ' / "Will you advise -as v/hethsr the oonatruc-
..;;•'... tion of a new wing or an addition to an 

existing plant is to bo treated like the 
ropair or alteration oases and theroforo 
necossary to production, or Iz to be re
garded as an original c-onstruction and 

.;.;_;.-/ . not covorod." 

• ^ • ' y ^ y i y ' • ,: 

It is our opinion that an amiox or addition to an 
existing building used to produce goods for oonjnorce is properly 
to be regarded as "original construction" ra'thor "bhan "reconstruc
tion" provided that (l) the addition is not of such insignificant 
proportions as reasonably to bo considorod a roconstruction of 
tho existing buildin.g, e.g., a sms.ll porch, platform or cupola 
and (2) tho existing building is not roconstructed in tho process 
of attaching the now addition. Tho moro physical attachment of 
tho nov/ addition to tho exterior of tho existing building is not 
to bo regarded as v.. reconstruction of tho old building, if tho 
old buildin.g is not othoi'wiso ronodolcd, ropairod or reconstructed 
in the courso of tho building oporations, ..- - . :''....•-, , 

209955 

(7633) 
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Miss Dorothy M, Willia.ms ''•'•.••• 
Regional Attorney 
San Francisco, California -.-' 

Rufus G, Poole 
A s s i s t a n t S o l i c i t o r 
In Char:r,e of Opinions and Review 

' In Reply Refer To; 
.; LR':FIJR:FD 

March 7, 1941 

Appl ica t ion of Sect ion 13(a ) (2 ) to p l a n t s enga,';;od in warehousing as 
v/ell as s e l l i na ; . 

'• In your memorandum of Febru£-.ry 15, 1^41, you inqu i re 
whothor v/firehous ing a c t i v i t i e s shouldi be considered n o n r e t a i l 
d i s t r i b u t i o n a l a c t i v i t i o s for purposes of applying r e l e a s e G-27, 
or I 'hether -warehousing a c t i v i t i e s a r e so un re l a t ed t o d i s t r i b - a t i on 
as to do.feat the 13.(a)(2) ex©npti'.;n. 

•..,,,.•• •;; With ref-orenco to a s p e c i f i c case , you s t a t e : 

'i:-.,'-'•' ••',•.:' " I t appoo.rs t h a t many o.'^tablishments engaged in 
' . ' - ' • d .'1' s o i l i n g - g r a i n , feed, and o ther farming supp l i e s a l s o 

• . ' • - , > 

warehouse eggs . They r e c e i v e eggs f ron f.arn3rs in 
tho v i c i n i t y , s o r t t hen , sonetinris candle and c r a t e 
them, and subsequently..' sh ip t h e n . " 

d • " This typo of v/arohoas"ing appears t o c o n s t i t u t o a non-
r e t a i l d i s t r i b u t i o n a l a c t i v i t y , a-id c a l l s for an a p p l i c a t i o n of 
roleasG G-27 r a t h s r than the de.feat of the exemption. Howevor, 
t h e r e nay be othor types of 'v/arehousing in which a con t ra ry r e s u l t 
v/ould be reached , . . ' - --,.:,r . - ,.:•, ,- .•• • '. 

208049 

•••'\ \ 
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C O P Y 

Alex Elson, Esquire 
Regional At torney 
Chica/ 'o, I l l i n o i s 

Lc;sILS:A?','S 
Rufus G. Poole • 'd '- . ; . '•• 
Assistant Solicitor ' . d;.- " March, 10, 1S41 
In Charge of Opinions and Review -'' ':'.-•.'• 

Cheese Assembly plants —• :. .'. , . —' - -JI—r,. 

This will reply to your nenorandun of February 13, 
1941, v/hicli involved the question concerning the application 
of section 15(a)(10) to enployees in cheese assembly 
plants d;:iring v/or]£v-.-eeks in v/hich tlie number of enployees 
enga.ged ir those operations does not oxceod 7 in nunber 
as required by soction 553.2 (l)(a) of Rsgidations, Part 536. 

It is the opinion of this office that if tho 
employoes in the assembly plant perform all oporations 
on the cheo.'so, such as agoing, cleaning, parafining, 
v/eighing, and boxing, that such employees are to be con
sidorod -as engaged in "naking of che-::;Be" and 'fchorofore 
within -the section 13(a) (10) exonption. .... ,- . . ., , , -

208150 

(7653) 
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C O P Y (... '."i" y y M -

AIR MlAIL 

D, Lacy McBryde, Esquire 
Regional Attorney 
Ra le igh , Nortli Carol ina 

Rufus Go Poole , A s s i s t a n t S o l i c i t o r LE:ILS:SWS 
In Charge of O"uinions and Reviev/ 

App l i ca t ion of Sec t ion 7 ( c ) t o a 
n igh t v/atollman a t a pla.nt in wldch 
co l lon seed i s processed 

March 10, I941 

y/ith r e f e rence t o your, telegi^am of March 5 i 1941* the 

ansv/er to your ques t ion i s t h a t no exemption i s app l i cab l e under 

s e c , 7 ( c ) to n i g h t watclmen a t co t ton seed i t d l l s . 

:• :.::•'•: y y 
• y . ' •: y - y 

100918 
'-'•' '•' t ^ - . 

>r.:-. 

•..A. • 

/ ' d ' - - /• 
''-: - ' ' y . ' • - ' , ' : ' " ' ^ '••.y- <•• ' i \ 

'•'Myy' ''yi-̂ '-. .' 
p ,.: " iy^ .• f,..;'.,.: :• 

•*'" i ' y •'•:•}. y ' y y y 
i . :"... . . , . . , , V ' , - ; ; ' ' • , , . „ , : • • • ' ' ' , : , 

. " : :y - ' i ' y : - - i • " " y . •- . y : . . 

yy^ . • 

.••I • • .« ' •_ 

• . . ' . -

• / 

(7633). 
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3amuel P, McChesney, Esquire 
Regional Attorney ^ :: 
Kansas GLty, Missouri LE:FR:KH 

Iferch 10, 1941 
Rufus G, Foole . , 
Assistant Solicitor • '.,.'- ''-•• ', • 
In Onarge of Opinions and Review d - :.'' ?-•' 

Mallett £c Gretzer, Inc, " ' ' • '•'' '••-';d ' ^ '•.••''•""/'"-• - - " y : y y y • : '.; 
Application 13(a)(1) and 13(a)(2) exemptions >,. ' :; -'. d^; .•: 

This v/ill reply to your menorandun of Febru.ary 22, 1941» 
It appears that the subject company is engaged in the making of 
clothes to order in "the follo-//ing rranner: ., . 

••After the customer lias selected his p.attern I,fr, 
f ,,..;. Pedicini, the cutter, is called to take the cus-

"•_ , , toner's measure and to deten'.iine hov/ he v/ants 
'";-: the suit or overcoat ruude. The cutter then 

drafts a pattern according to the individual 
measurenent of the custonBr and then cuts the 
. cloth and lining, 

jd.;.;;; ; "The cloth and lining for the coats only are then 
:.',:,.' tuT'ned over "to Mr, Be love, the try-on naker, v/ho 
,'"•' -..,,. ',. adds a coat front, which is bought ready nade *" 
.,,'.;•:,.. . from the J, B, Coat Front Compan;,', Chicago, 
..'-•"•..';. Illinois, He then fastens the coat together 
-:."j ••-:-̂. '̂,P' read;'- for the try-on, . ' , ' 'y. • ' ' .';-"- ''''•̂.' •••'y.',.,, 

d 4 - . "The basted coat is held in the shop until the ,' 
'".•y'. customer C O E D S in for the try-on v/hich is made yy.'yyy-:y 

':• .::.:='?:-'; by the cutter and markings are then made by the P "r-,, 
' . " • ,d p cutter far any changes needed in the cutting, .: ' 
:':, " y : The basting threads are then removed; the goods 
'..- ;. pressed, any changes in the cutting are nade by ' -. .. 

, 'y-. 'y.. the cutter and the coat is then shipped to 0, 
Martin, I80 'Vibst Adams Street, Cliicago, Illinois, ; '* 

"(»!-'" • 'fco be m a d e , . : , . , - ,... 
••'• •'-• ^ '• y . . . i 

d . •'• "The t r o u s e r s ai-'s s e n t to H, Copeland, Produce 
, . - , ' • . Exchange Bui ld ing , Kansas Ci ty , Ivfissouri, to be 

"•-'••' / m a d e , " 

(7633) 
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Under these circumstances it is our opinion that the sub
ject company is engaged in the production of goods for in'cerstate 
caransrce both by virtue of sending the partially-processed goods to 
Chicago and by selling to customers in other states. It is our 
further opinion that the processin.g operations carried out in this 
establishment are such as will defeat the retail es'bablislinent 
exemption. 

In the J, B, Simpson case submitted in your menorandum 
of January 31» "tbe only "processing" carried on in the Simpson 
establishment seems to have been measuring before the gament is 
made and alterations after its manufacture, 'we have the Simpson 
case under consideration here in connection with our contemplated 
revision of Interpretative Bulletin No, 6, and I prefer hot to 
express an opinion on it at this timo. 

#99266 

1 ~ •, I. "i ' . i • -̂  
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Arthur E, Reyman, Esquire 
Acting Regional Attorney 
New York, New York ' LF:FR:HH 

;.-;,Ji'-- •• •y.yy -yy-̂ '̂ .̂ y 'y ••ŷ ' Msrch 10, 1941 
Rufus G, Poole ŷ yyy •:.,,;•: *,yy y... .•.,. .d .:;,.. y ^ . . , ._,,̂  
Assistant Solicitor '• . -. •' ... V;-i.--, ,'T •-.'--.'.•;,.;; ̂\•''"*. ••.,..: 
In Charge of Opinions and Review y,: y . yy. •• . :—,..;.- ;.? 

Western Union Telegraph Company .. (;-.!-'..' ; " • '•:,,,-!-,. -d'' :i ", i 
LE:CMJ:PSF .-.' ' ,-; . . ' " ' ,:t....- -;'• . -''' '..,-' •'••-,&•, 

This v/ill reply to your memorandian of February 25, 1941 f 
in which you inquire as to the applicability of the act to cooks 
for telegraphic caapanies. You states 

"Such employees perform the duties of serving ' ." 
meals in mobile outfits ovmed by the conpany 

y ' y ..'. to employees of the conpanj'' enga,ged in repair-
'-";-..;-•. .,i., ing telegraph lines. They also nalce up and 

'-.••"-;•.' keep clean the employees' bunks v/hich are part 
..j..,:d̂  of such outfits. The outfits are set up in 
,-'/;. open spaces at points convenient to the places 

• "..:,',,*•:;'•• along the telegraph lines at v/hich the repairs 
.--'.:.'''.-• are being done. The repair men travel distances 
".-'.. '- -''y, from the outfit along the telograjih lines and 

,'. .. return for neals and lodging," 

It is the present position of the Wage and Hour Division 
that such employea."̂  are exempt under section 13(a) (2)e This opinion 
is not entirely free fron doubt, and empioyees should be so informed 
and referred to section l6(b). 

The entire matter of the scope of the exemption is present
ly under reconsideration in connection v/ith the contemplated revision 
of Interpretative Bulletin No, 6 which may be released witMn the 
next four to six v/eeks, . ,- • ,~. • -, 

#100424 
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In Reply Refer to: 
LB:KM:MB 

February 27, 1941 

y. .. y ,' n ,•" " 1 • . -• 

Mr, R, Englander „ j ,̂ _ , ' < 
Federa"ced Kills, Inc, ' .. ' " -
Bancroft, Massachusetts . , ' . 

Dear Mr. Englander; , ' " ' ' , ' 

I regret that an earlier reply to your letters of .; ' • \̂ 
November 7 and 25, 1940, -was not possible, owing to the large 
volume of correspondence which has been coming into this office. 

You 'desire to know whether the packaging of cut facial 
tissue is outside the pulp and primary papor industry. You say 
that the tissue is first manufactured in jumbo rolls,, is then . : 
taken to the conyerting department where 'the rolls are folded ' ' ' • 
and cut to size, and is finally delivered to the packing depart
ment where it is boxed for shipment, 

• - dr;, '"..d"'. " 'y .7 . ' .••-..' y - -yy ' 'y " . '• :• • y . 

The definition of the pulp and primary paper industry 
contained in the Administrator's wage order which was effective '' :. 
September 16, 1940, includes "the manufacture of pulp, for any :-:-.'*': 
purpose, from fibrous material capable of yielding cellulose .,'.. 
fibre and the manufacture of papor and of board from such pulp , ,. 
and from such 'fibrous material or either of them with or without 
addition of any noncellulose fibre, colorant, or filler." Manu
facture of pulp and paper is construed to mean "all operations 
involved in the production of pulp, paper, and board, starting -
with the unloading of raw materials at the mill site and ending 
with the delivery of the finished paper or board to carriers for .' • - ; 
sale as such or to converting departments within the same mill .• .- . 
or company" and includes "finishing operations normally performed ' '• ' 
in the paper or board mill, such as packing, trimming, cutting to / ' 
size, sorting, plating, sizing, supercalendering, and other 
processing, but does not include any treating, processing, or ,"' 
refabricatlon of finished paper or board to produce converted 
paper products." A copy of the v/age order for the pulp and pri
mary paper industry is enclosed, .•_ , :, ' - ,.,-/,,-• 

.d..','.bd The definition of the converted paper products industry, 
for which the Administrator appointed an industry committee by 
Administrative Order No, 56, dated July 8, 1940, includes the 

(7633) 
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"manufacture of all products which ha-re as a basic component 
pulp, paper, or beard (as these terms are used in Administrative 
Order No. 41 defining the pulp and prinary paper industry) and 
the manufacture of all like products in which synthetic material, 
such as cellophane, pliofilm and synthetic resin, used in sheet 
form, is a bafdc oonponent." The definition of this industry 
specifies certain products which are not included within its 
terms, v/hich, hov/evor, are not -/natorial to the quostion you have 
raised v/it'n the exception that it is provided that the definition 
does not apply to "any product the manufacture of which is 
covored . . . by an order of the Administrator appointing an 
industry committoe for and defining tha pulp and primary paper . . 
industry." A co'py of Administrativo Order No. 56 is enclosed. 

The manufacture of jmabo rolls of tissue paper in the 
first departnent is, in our opinion, within the definition of the 
pulp and primary paper industry, 'i'he employees thereof are, 
therefore, entibled to receive in "WB-ges -at least 40 conts per 
hour, in accordance with the vra;;̂ a ordor for said industry. 

The operations of folding and cutting, which are carried 
on in the second departnent, and of packing the folded and cut 
tissues in boxss, which is done in the packaging department, are, 
however," covered by tlT? dofinition of -the converted paper 
products industry. Employees in those departnonts are entitled 
to receive only the statutory mininun rate of 30 cents per hour, 
no higher iiiininum having yet beon ostablishod for this industry 
by wago order.. ' .̂.... - ,,. - .,- ..... j,7..;<i.i ?., •.•.-..- y > ., 

''Wliether the three departments are separate and distinct, 
without overlapping of personnel, does not appear very clearly in 
your letter. This is of considorablo mportance. Unless the 
converting operations of folding, cutting and packaging are seg-
regable fron those involved in the production of the basic tissue 
paper in'junbo rolls, the higher rate of 40 cents per hour for 
-the pUlp and primary paper industry will apply to these depart
ments, as well as to the first. Recent amendments to the --, •• 
.regulations relating to the keeping of records, by employers. 
Part 516, a copy of which is enclosed, porxrdt the enployer to 
pajr for hours worked on products taking different rates pro"vided 
he keeps the specified records. In tho absence of such records 
the highest rate must be paid on the ordinary v/orkweek basis. 

(7633) 
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• ' ' ' ' •• ; ' / . .. : - y < y . . ' . y ' ' y , • .- . ' : - . ",• 

Mr. R. Englander ' -̂  •' '̂̂ ^® ^ 

' .. " . You are doubtless a-ivare tha t the act requires also tha t 
a l l such employees are en t i t l ed to receive time and one-half 
t he i r regular ra te of pay for hours worked in excess nf 40 in any 
workweek. 

I t r u s t th is is the information you v/ish. .. ' . i'-̂ : t 

- :'...,•, . "Very t r u l y yours, 
.,.•'-•' • ' ' .d . • • •'•' y ' i 

'-. '-••,• r ••.d'i;.*:vy:-v -yy •', For the So l i c i to r i ' . 
• • '-• " " • y ' - . y y y y y - ' y ' y y - " . - . y y : . . . 

' '"••'" "L- 'y•••• ' . ' / ' i ^y" ' - : ' y ^ . y y . -•• • . - . , .dd : -• •;;-j!, v• 
. v-.-- .-- '" '"- ., . : y y - y y y •.:'yt,.yi; - . y y y y - y - ' ^ . y 
: " ^ y y y . : y:.: [.y, y . y - y y - - y • .. ' " " " ' 

- ' y y y y - r < ; .', • ' d - y r d . v , P ; - : - i . : B y 

-yd: ' r^- ' - ' ' ." - y y y : ' y ' y - y : Rufus G . P o o l e , .i.-vi. : y : - i y 
' ' ' .yy -y •yy • : .'y :-•••"' 'y^:y Assistnnt S o l i o n o r ' ' ' ''' 

. '-..- ;. .'• .• •' ' . '̂ •'•• In Charge of Opinions and Roview 
; . - y .. , -. ' . •• y y - . y y y U ^ y ..., . y . y . y . y - ^ - _ ^ . . - ; . . ' . :, ^ - . 

Enclosures (s ) ,. d i ' . .'••'dJ rd d;^td ;?R,ir : P;'fed "d.. d'. 'v,- ' , . ; ' ' . d" ' 
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96543 '.yy ': ' . y y y y . t y y y y y y :yyyy-m.yyy:i:. 'yyy.-:y.yy-..i y , t y • • .. • • • , l i • . ^ , ' , . , . , , ' - • 

• y y y . - . y- y ^ ^ ^ , y y . , y y . y y . y y - y y - , : " ^ : ^ . . . y - " • ^ • • y , y y y y y y y : y y y . y 

y y y • , . " . " .." •• •'•••'• ••-•-'^:'..--y: -:.̂ < .̂""'. ' : . " . . • . - : \ y • - ^ ' : - y ' y i y i y . y ' y ' - - ' • 

' • y y y ,^,:»-;-:vv,-'.• y y • - ' ' • •y . : • ' • • : . ' • :y ' ' • • y y y y y y y y y y i i f y - y y . : 
y ':• •'...;. . ^ : ' ' ' ' • ' •.' ; '• ; yy ' -^ y,:"'," -'.v • • .. 

' ,- •' ' - "" . •- • . ' .d;- ' - . - . • . ' ' . ' ' ••''. ..-..-- - . ' : .. 
. ;.•:•••••:- ' -y . '•-•••'..• .... ^ . - - ' ' y y y y i y " . y: . .idtj^p'o^ 
,-. , • , ' • • ' • • . ' - ' • - ' U ' ' .' : • ' , .,' • • y -y • •• • • • y y y . y y : ' : y y y . y . y i . j : . •..̂ ,: ,'"-''.•.,..•. \ . . ; - ^ f y . : . 

'••y • d , '• • : - y ' • yy y . y "•;'• • y d-.. ' y y y y y y y : . y . . y - y : -'',•••. y ' y . : 
P;,;:d.d--'•-.••' '•'',.•' " '•-' d-."""'' '*•"-''.;•'.^-:d*,, ,:'-'-i" •,,••:,-.•:• i%*:-;''',. ' id ". '[vytyi/^H 
yy, ,;••••• :-"rd,'-^V .-" -̂̂  . ' .• ̂  'y y .:yyyyyy. 'y -y 'yy 'yyyy 'y y '•'•yy.yy'''•' ,y' ' t y - ' 
y ••', I ' l ' " . - • . ^ . - , • - . ;> . ; ' - - •-- ••>' -. . . '• '• ••;>;•., .. -y- • . • • y y ' . . y - - . ' « . • • ' • , ' : . ' : . ' - . . . ; . :v ^. . . . ; : . ;/.T/^' •.. 
1 .. . • ',- , . , . ' • , . . . ,U.. i , . ! . . . . . . . . . . . . . . . . . ; i , l , ,. , j . . , - _ . ; . , . VJ... 4 . , . ^ ...r,.-.^ •...>.-.?.•. 

:• y.y, -'>-:. >-.'- •' - -'. ^ y y i i y . y y y y , ^si^'iyry::^:' . y y ycyhy -::̂ zyy7 y 
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COPY 

In Reply Refer To: 
LE: LPH: PG 

February 27, 1941 

•, -'• • • •' :•--.• ;•, ,yyi: y . ? .;.::^ . y y • .•cî -//'> ^ K--' -'••: - y ' ^d's , •' .;. 

David M. Klausner, Esquire ' .?.'d. ''•', ; . '*• •..•-. 
26 Journal Sqimre ..- • .. . ', ' '.> r, v -, • '-.:̂  '•. 
Jersey City, New Jersey .•'.;„-• y y , • - ••'' • • ' - '. ,' 

Bea r Mr, Klausner: .. .~.d ' ...̂  .... 

This will acknowledge your letter of January 31, 1941 
in which you state that you represent a clie-nt v/hose principal 
business is the manufacturing of handkerchiefs. Your letter 
further states that your client owns several ombroidery machines 
which are used in embroidering a few of the handkerchiefs pro
duced by him, and that these Liachines req-aire several girls to 
frame the handkerchiefs before the embrcidery process is per
fomed. You ask whether these girls cone v/ithin the provisions 
of the embroidery wage order effective January 27, 1941, pro
viding for the minimimi v/ago o.f 372- cents per hour. 

It is our opinion that if these girls are engaged in 
flaming only handkerchiefs, which are manufacturod in the sane 
establishment in which the ombroidsrj'' process is subsequently 
perfoxmed, that the embroidery wage order doe's not apply to 
them. Such order states th-at it doos not includo embroidery 
processes "producod or perfonued by tho njanufacturer of a 
garment, fabric or othor article for use on such garr'.ont, 
fabric or other article." ._ ŷ .- .. .... . _ 

....'.;',: You state that the "principal business" of your client 
is the production of handkerchiefs . I call your at'bention to . 
the fact, however, that if the girls engaged in framing the ':',' 
handkerchiefs before they are, put in the embroidery njichines 
are also engaged in perfoming embroidery work included within 
the embroidery industry, or perform embroidery processes on 
garments not man-ufactured by your client, then they are re»»; 
quired to be paid the 37^ cents minimum provided for in the 
embroidery order. If this is true and if dur'ing any workweek ; 
they are engaged in any occupation to which the embroidery 
rate applies, they mus-t be paid at least such rate for all 

(7633) 
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hours v/orked during such week, unless your client keeps records 
in accordance v/ith our record regulations indicating number of 
hours worked by such employees on each product to v/hich different 
minimum rates apply, 

I am enclosing a copy of the "'.ra.ge order for the embroidery 
industry and a copy of our record regulations, 

yy Very truly yours. 

For the Solicitor 

By_ 
Ru:fus G, Poole 
Assistant Solicitor 
In Charge of Opinions and Review 

Enclosures (s) 
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In reply refer toj 
. LE:GFH:LP 

Feb, 28, 1941 

Jir, James G. Ban-pard 
Assistant Treasvirer 
Lykes Brothers Company, Inc, 
17 Battery Place 
New York, New York 

Dear Mr, Banvai-d; 

I regret that an earlier reply to your letter of September 
27, 1940, has not been possible. 

. " You state that you are agents for various steamship com
panies. It appears from your letter than on occasions ivhen the 
-vessels belonging to tlieSe companies Come to New York you take 
care of vessel pay rolls, victualling, etc. You also state that 
you act as agents in the solicitation of freight vvhich is booked 
for the steamers in foreign trade and also in the solicitation of 
freight for the coastwise steamers v/hich load at Baltimore and other 
points for Texas ports. You ask for information concerning the appli
cability of the Fair Labor Standards Act to your 'employees and also 
the record-keeping requirements of the act. 

As you know, the act, a copy of v/hich is enclosed, applies 
to employees v/ho are engaged in interstate conmorce or in the pro
duction of goods for in"terstate connerce. I am enclosing copies 
of our Interpretative Bulletins Nos, 1 and 5 v/hich deal generally 
with the scope of coverage of the act. It is my opinion, even on 
the basis of the meager description of your employees' activities 
which is contained in your letter, that the relationship of their 
employment to the interstate transportation of freight is suffi- '".' , 
ciently direct to bring them vri.thin the coverage of the act. There d 
may also be other bases for coverage, but the facts of your letter 
are too limited to permit me to adviso you definitely in this regard. 

The record-keeping requirements for employers subject to 
the act have been described in Regulations, Part 516, a copy of 
which is enclosed. 

Employees subject to the act are entitled to receive a 
minimxam wage of not less than 30 cento an hour and compensation ' 
for all hours worked in excess of 40 in a ̂ vorl-oveek at not less than 
one and one-half tines their regular rates of pay. Overtime is com
puted on the basis of the regular rate of pay of the employee, I am 
enclosing a copy of our Interpretative Bulletin No, 4 dealing 
with maximum hours and overtime compensation. 

i 
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I sdso direct your attention to section 16(b) of the act 
authorizing an enplov'ee to institute proceedings against his em
ployer for tvdce the anount of his -unpaid nininum wages or unpaid 
o-vertime conper^ation, as the case nay be. 

with me. 
If I can be of further assistance, plea.se communicate 

, ) • • , 'Very t r u l y y o u r s . 

For tha S o l i c i t o r y ^ 
y : : / 

yy 

By__ 
Rufus G, Poole ; , ..: 
A s s i s t a n t S o l i c i t o r • --y ••• 
In Charge cf Opinions and Reviev/ 
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In reply refer toi 
I.E:GFH:LF 

Mar, 1, 1941 

Ms, E, E, Little 
205 Pelhandale Avenue -y, vd:-.'-yr-: ,"•' ••:. "-d"- "•'.̂,." 
Pelham, New ITork, ;.;• ,„ -.j-... .•",•- ."V.-'- ''d:,.- :. " . .. ' .;-' ,."'.;.. ,„. • 

Dear ilr. L i t t l e y y y y . , . y ' y y ' y ..-d-̂ '̂ dr"-';--'"•"••-.dd;̂ ,"-i.•-".'•-.,, • 

- • I regret'that an earlier reply to your letter of 
September 10, 1940, has not been possible, . 

I q-aote fron your letter: 

-.v ,-,._» "in your op5.nion, does the coverage of the 
Fair labor Standards Act extend to enployees 

-,.. purchasing and receivin;^ goods imported from 
foreign coun-fcries when the only state line 
the goods cross is that of tho state of 
destination? For e-xample, goods imported 
eith-or fron Canada or Great Britain directly 
into Nov/ York State." 

Assuming that in such a situation the goods are consumed 
cnly vrithin the s-fcate of importation and do not cross the state 
line at a tine subsequent to .luch importation ei'ther in their 
original form or as a part or ingredient of another product, 
it is n y opinion that the onployoes of such importers are not 
within the genoral coverage of the act, ..- •...- ^ 

•'dJ:.d̂ '.-p'.";' I quote further fron j^our letter: '': / 

,'.,.'•.' "Would the enployees, lo-ated in Nov/ York, be 
. .V y •'• covered by virtue of the fact that the inports 

:'-'."'. from Great Britain entered through the Port of . .\'.d--
.-1 ' Philadolphia and thence to New York bv rail or 

'."."• water? In this caso ths goods are sold by the 
..''•' exporter in Great Britain c.i.f, Nov/ York," -"̂  < • 

exists. 
It is my opinion that under such circumstances coverage 

Very truly years. 

For the Solicitor 

By ' " ' " y 
Rufus G, Poolo * , • 
Assistant Solicitor 
In Charge of Opinions and Review 
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Ilr , Archie G, Johnson, Cashier 
Bank of Jfi.mestov/n if •;.,,.;':.'• . 

IV,- Janes-bovm. New York . 'y-y::y%.,y:y 

Dear l.!r. Johnson: -..-..','"'', ; 

In Reply Refer To: 
LE:GFH:MF -.:•.; 

:-' Mar. 3, 1941,'' 

This is in replj?- to your letter of October 29, 194C. I 
regret that, due to "bhe great flood of inquiries which we have re
ceived in recent nonbhs, an earlier reply has not been possible. 

> • You inquire as to the status, under the Fair Labor Stand
ards Acb, of employees of a banlc employed in an aidonobile installnent '• 
finance departr.-i.ent. One of tho clerks so employed sponds the greater .̂ 
part of his tine in outside solicitation of installment contracts, the ,.., 
other in outside collection work. .. , .... . . ( 

- ; .;: ' -• -•••-:."': ....,' • y : : y - - - y : - V ?>-. '.' ..,'• '"'-..-'. 

As you' knoxv, the act, a copy o.f which is enclosed, applies to 
employees who are engaged in interstate conin-'jrce or in the production 
of goods for interstate connerce. I an enclosing copies of our Inter
pretative Bulletins Nos. 1 and 5 v/hich deal genorally v\dth the scope of 
coverage of the act. It is our opinion that normally banl: enployees 
are within the general coverage of tho act. 

If they are v.dthin the general coverage of tho act, tho em
ployees are subject to the naxinun liours and. nininim wago provisions 
of the act unless they qualify for exenptlon under section 13(a)(1) of 
the act, Fron the description of the functions of these omployees it 
appears that the only basis upon which they could oualifj'- for ex.enption •.,-
under section 13(a)(1) vrould be as outside salosnen. Vie are enclosing 
a copy of Fart 541 of our regulations v/hich contains the definition of 
"outside salesmen" as that-term is used in section 13(a)(1) of the act 
and also the Report and Reconn.ondations of the Presiding Officer upon 
v/hich the regulations were based. You will note fron the definition 
given in section 541,5 of the regulations and explained in section IX 
of the report, that the clerk v/ho spends the greater portion of his 
timo in outsido collection v/ork cannot qualify as an "outside salesman." 
It is possible, hov/over, 'bhat the other clerk can qualify if he is 
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engaged customarily and regularly av/ay fron his employer's place of 
business in soliciting contracts from individuals, resultingdn a 
consideration being paid by the client to the bank. However, note 
the qualification appearing in subsection (b) of section 541.5 as to 
the anount o.f nOnexenpt y.roz'k v/hic"n nay be perfcimed by an outside 
salesnian. Thus, the buying of comnorcial paper from an automobile 
dealer, for exanplo, is not exenpt outsido sales v/ork, ' 

-'-.;...:,.-..,, y ' •'.yyy---.̂ '...'y..,y,.y- ---•-:y ITery truly yours, j- ' 

_....,-; .-,••;• . -d.,.-".;..?:-<»,?'.;,';-.ds,;.;ri;d- For the Solicitor d"','-„;;.•,. 

By 
R^ofus G. Poolo 
Assistant Solicitor 
In Charge of Opinio-ns and Review 

Enclosures (5) 
• . y 

156356 ' , ' 

<yy 

- y . 
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Earl Tniittier Sliirm, Esquire 
Shorehan Building 
TiYashington, D. C, -"''b " ""'. 

Dear Mr. Shimiri-''":̂- / -fc''.",'. . .̂ 

In Reply Refer To; 
LE:GFK:.Ai,:S 

March 7, , 1941 

Kr. HirJ'iou has referrsd to no your l e t t e r of February 
25, 194], ill v.dll ch you inquire concerning the appl icat ion of the 
Fair Labor Standards j5.ct t o cer ta in employees of pli.-m.bing con
t r ac to r s in Puerto Rico, ' _ • '. .. .̂ • ;^-r 

- -' • Ir ans-z/er to your specific question, i t is our opinion 
tha t job plumbers, stoan f i t t e r s , sheet na ta l v/orkors, pipe 
coverers, and painters engaged .•solely in -bhe i n s t a l l a t i o n of 
plunbing and heating materials in the hangars, officers '- quarters , 
barracks, hospitals and other b;,d.lding uni ts being or ig ina l ly 
constructed at a new a i r base in Puerto Rico aro not v/ithin tho 
genoral coverage of tho ac t . Plov.-evor, su'.;h employees as are 
engaged in t ransport ing the materials used on the job fron 'bhe • ' . 
port of entry to the proj'-'ct and thoro unpackinij them would ap
pear to be "engaged in conmerce" and hence v.dthin tho coverage 
of tho act dui'ing a l l -'./orl̂ f/eoks v/hon they aro so engaged. 

,' '- For your genoral information, I an enclosing a copy of 
the ac t . In terpre ta t ive Bullet ins Nos. 1, 4, and 5 and Regulations, 
Port 516. Paragraphs 12 and 13 of In terpre ta t ive Bullet in No. 5 
sketch the broad outl ines of tho opinions of the Ytago and Hour 
Division v/ith regard to bui lding and construction v.'ork. •*..:;..-.'. 

with no. 
If I can bo of furthor as.-jistance, ploaso communicate 

•Very truly yours. 

For tho Solicitor 

By . ' ' 
Rufus G. Foolo 
Assistant Solicitor 
In Chargo of Opinions and Roviow 

Enclosures(5) 

97139 
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C 
0 In Roply Rofor To: 

P L^:FR:MF 
Y March 7, 1941 

lEr, Carson p . F r a i l o y j.^. • ... . . , 
S.xecutive Vice Pros iden t . . - - ; - . . ,.p.,.; ' ,-.•. 
Anerican Drug fcianufacturors Assoc ia t ion •. • / •'/.•- .̂ :'., ,-
506-7 Albco Bui ld ing , .. .;.._ ^ -, / , ' • : . '" •-•'''" •''"'̂ ': -• •' 
Washirgbon, D. C, ';*• •/•'••:••.• :̂ .'--'--''' •' • -y,-..- . . ' -- •• -.-'•'• 

- > • . • " ' ' . ' \ . . . - ^ - . ' • 

Dear I d . F r a i l e y : ' '•,y . : ' ' . ' '"d .-;: _:--; 

• • • Tlds w i l l r e p l y t o your l e t t e r of February 12, 1941, in 
which you r a i s e the folov/ing quost ion under tho Fa i r Labor Stand
ards Act of 193B: 

"Sometimes wc c a l l our onployoes t o como 
. t o t h e p l a n t for emergency p-..irposos. I ro fo r p a r t i -

' ' c u l a r l y t o our Mech.anical Depar tnen t . Rocontly, 
ono of tho onployoos of t h a t Departnent was ca l l ed on 

. . Si;inday to f i x a b reak in a s t o a n l i n o . Tho ques t ion 
i s v/hothcr or not v/c sliould pay t h i s onployoc f ron tho 
t i n s ho leaves homo u n t i l ho roachos i t again or for 

.' , • the t i n o ho a c t u a l l y spends on.our p r o n i s o s . " 

Tho Wage and Ho'ar Div i s ion i s not prepared a t t h i s t i n o t o 
express o.n opindon in such ca.sos. In such cases onforconont procood-
ings v / i l l n o t bo i n s t i t u t e d by t h e Vfago and Hour Div is ion u n t i l a 
p o s i t i o n has boon tahon and adequate n o t i c e the reof g iven. 

. " „-:l̂  Noto t h a t s e c t i o n 16(b) of tho a c t au tho r i ze s onployoos to 
i n s t i t u t e s u i t t o rocovor double t h e anount of a l l eged unpaid n i n i -
mun v/agos or vmpaid ovorti irc conpensa t lon , 

• . . . Vory 'bruly y o u r s , 

.:" - • ., •' -' •-;-,- For the S o l i c i t o r 

By ' 
Rufus G, Poolo 
Assist:: .nt S o l i c i t o r 
In Chargo of Opinions and Roviov/ 

Enclosure 

206756 ' 
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Copy ,_ . In r e p l y r e f e r t o ; 
.,' • -' - • . . ': •". ' ' LE: JDE:RBS 

iilaroh 10, 1941 

;..^i .,'S':,'' yp:y 

Joseph Allen, Esquire '- ,.'. ' 
Attorney at Law .' .i 
1507 Court Square Building 
Baltimore, Maryland 

•..V 
- Ro.! I« C. Isaacs "i Company 

' - . y - j -

Dear Mr. Al len : 

This i s i n an.swer t o your l e t t e r of December 27, 1940, 
vi-x 'with v/hich you enclosed a memorandum prepared by t h e above com

pany concorning t.he manufacture of co t ton breeches and jodhpurs 
. for women. 

'.' The company n.anufactur3S men's and women's r i d i n g breeches 
and jodhpurs s e l l i n g in a v/ide p r i c e r a n g e . Many of t h e garnen ts 
a re made of co t ton and ara sold a t comparat ively lov/ p r i c e s t o n a i l 

' order houses . Thoy a r e a l l mads in tho sane s t y l o as nore oxponsive 
"••5-riding apparo l , bhen you conf or rod v/ith Jfr. Hyno.n, of t h i s o f f i c o , 
. p r i o r t o tho subn i s s i cn o.f t h o l o t t o r abo'v/o r:;fc-^rod t o , you v/oro 

advised t h i t i t v/us thon t ho opinion of t h i s o f f ico t h a t l a d i e s ' 
r i d i n g brooches and jodhp ' i r s , ovon i f made e n t i r e l y of co t ton f a b r i c 
and s o i l i n g a t lov/ r e t a i l p r i c e s , woro r i d i n g c l o t h i n g .and, t h e r o 
f o r o , covered by tho sportsv/oar and othor odd outorwear d i v i s i o n 
of the apparol i n d u s t r y , \viiich s p o c i f i c a l l y includ:3E " r i d i n g c l o t h i n g " 
and t o which a 40 cen t ninim-am hour ly r a t e a p p l i e s . You contended 
t h a t those garments vAiould bo rogc.rdod r s cLaclcs and c l a s s i f i e d in 
t h e d ress d i v i s i o n of t h e a p p a r e l i n d u s t r y t o which a 35 cent r a t e 
a p p l i e s . T" 

After re-examining t h e ques t ion , and cons ide r ing t h e 
m a t e r i a l s submit ted wi th your l e t t e r of Decejriber 27 , we have concluded 
t h a t our previous r u l i n g v/as c o r r e c t , and t h a t t h e s o garment.'; a r e 
subjoct t o tho 40 cen t mininun r a t o . Th-sro i s no quos t ion but t h a t 
women's r i d i n g breeches and jodhpurs a ro dosignod, so ld , and usod, 
t o a s u b s t a n t i a l e x t e n t , for r i d i n g p u r p o r e s . I t i s c l e a r , t h s r o -
f o r e , t h a t they are " r i d i n g c l o t h i n g " v/i thin tho i:ioaning of the 
d o f i n i t i o n r e f e r r e d t o above, ovon i f they may bo -used on sono oc
casions or by some wearers for p'orposes other tnan r i d i n g , ' , - .•.;:• 

(7633) 
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Joseph Allor, Esquire Pago 2. 

You suggested tha t the phrase "riding clothing" shou.ld 
bo regarded as having the sane noaning as the phrase "riding 
habi t s" used in the dofini t ion of the cloaks, su i t s and separate 
sk i r t d iv is ion . It i s our opinion tha t "riding habi ts" rofor 
to natching broochos and jackets dosignod for r id ing, and tha t 
tho sportswear and other odd outorv/car divis ion, in roforr ing t o 
"riding clothing" includes a l l othor tjpos of apparol dosigi'iod and 
used for r id ing purposes. ,.."-

. , ' • :. .. - • ... -•-•.',. «,>. -. - y y 

',',.. d'i. ,, '•• •" '. - • .̂..-..̂.i.......!.:.,.!... YQj-y truly yours, 

" ' ' y .'' ' y ' y , •••-'' '-• .i... ."'d ''-,-•:d-•-d'd , '' For tho Solicitor 

Rufus G. Foole 
..;•', Assistant Solicitor 

In Charge of Ooini -ns and Roviov/ 

189706 

• j , - . » . ^ 
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• y 
•s-

: • • ' • • • • • ; • ; : ' • ' ' ' ^ - ' • ; 

In Reply Refer To; 
LE:FR:ILH 

March 10, 1941 

John W. Hill, Esquire 
210 ?/est 7th Street 
1124 Van Nuys Building 
Los Angeles, California 

Doa.r Mr. H i l l : •;ff:;. 

. - ' ^ . • 

':yy.i: 

P lease r e f e r t o nay l e t t e r of January 17, 1941, w r i t t e n 
in respo'nse t o yovir l e t t e r of January 5, 1941, in v/hich you i n 
quired as t o t h e a p p l i c a b i l i t y of t h e Fa i r Labor Standards Act ,' ' 
of 1938 to tho s i t u a t i o n you p resen ted in t h e follov/ing language: 

"Thi.T employer opera tes a r e t a i l es tabl is l iment 
At Los An.goles, in se l l in .g usod au tonob i l e s ox- ••;"•-.:"•: 
c l u s i v c l y in i n t r a - s t a t e corutierce, 

-','.,'•", "••̂ •.•: "Sono of t h e s e au tonob i los were brought b j ' . 
- ' caravan from anothor s t a t e , by an e.-rployeo in 

t h i s e s t ab l i shment and ot.hors engaged in the .j 
othor s t a t e , fo r t h a one t r i p . Upon a r r i v a l 
At Los An.goles, such cngagcmonts t e r n i n a t o d , _ • 
over- t ime not boing involved, and such p o r - •'?•.»: 

,;, j>..:-. sons d isporsod t o p a r t s uniaiov.n t o t h i s cm- ',-,•» 
,.V-,,* p loye r , appa ren t ly v/ i thout co-nplaint, .'̂ Jid 

In rcy l o t t o r of January 17 I i nd ica t ed t h a t a l l t h e em
ployees r e f e r r e d t o would be exenpt vuidsr s e c t i o n 13(a ) (2 ) of tho 
a c t i f the es tabl i shmont in ques t i on wa.*̂  e n t i t l e d to the exemption. 
However, a r e c o n s i d e r a t i o n of tho problem leads me t o the conclu
s ion t h a t employees ongaged n o r e l y to dadve caravan ca r s for ono 
t r i p are not "engaged i n any r e t a i l or tjorvico e s t a b l i s h n o n t " and 
t h e r e f o r e t h e exenpt lon provided by s e c t i o n 13(a ) (2) would no t 
extend t o t h e n , 

•" " -• '""• ' ' ' . - ' ' • • ' ' " ' y -.<'d-. ' ' -

-.- .; .-. . ' Very truly yours, . ' ' . . J ' . -

.' _. For 

-y 
Rufus G. Poole 
Assistant Solicitor 
In Charge of Opinions and Roview 

7r 
#192756 
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C_ O P Y 

In reply refer to: 

.' LS:GFH:MI'J 

'• March 11, 1941 

Mr, Ralph Diana, Secretary ' ,' -,. '- y:y,y..y^--'-. ..-. •• 
Building Service Enployees Joint Council ..; -'-.-^y: d,i' ' .i. vcpp,,;:.- .... ŷ 
2536 Euclid Avenue • ,-, . ,-, , *•''d " , ', ' ' ' 
Cleveland, Ohio •.' i.--.-p,.';'••"> .̂ .̂ ",'---;dd.'-v̂ \" ' - ''-y'y- r",---"'-y 
Dear M r . D i a n a : ' -.':•'',-.'"̂̂;'-''' • fc'''"X''-"'-^ •'*'":''•' .v.-;-"̂ ''.".'d'':'-.,';d. "•';.'. .. " •. 

': > - d-'- This will reply to your letter of Januar̂ v 24, 1941, in 
which you inquire concern5.ng the application of the Fair Labor 
Standards Act to a situation v/hich you present. 

As you knov/, the act, a copy of wl'iich is enclosed, applies 
to employees -vdio are engaged in interstate connerce or in the pro
duction of goods for interstate coni-aeroe. I an enclosing copies of 
our Interpretative Eulletins Nos, 1 and 5 v-idch deal genorally with 
the scope of coverage of tho act. In ansv/cr to your specific qviostion 
it is our opinion that enploycot' engaged in maintaining buildings used 
to produce goods for interstate comi-norc-o aro covored by tho act for 
all worlcv/oeks during v/hich they aro so ongagod, Ln n̂'- opinion windov/ 
v/ashing is properly to bo included in thn c.ate.gory of such naintonance 
operations. See especial.ly paragraph 13 of Interpretative Bulletin No. 5. 

. The act provides that employees nust be paid not less than 
30 cents an hour and overtine ccnpensation at not less than tine and 
one-half their regular rate of pay for all hours worked in excess of 
40 in a workweek, I an enclosing a copy of our Interpretative Bulletin 
No. 4 dealing v/ith naxinun hours and over'bine compensation. 

If, after reading bhe enclosed materials, you boliove that ,. 
a violation of the act has occurred, you nay wish to fill out the enclosed 
Confidential Conplaint Form, CE-10, and return it to oiir regional office 
at 728 Standard P/ailding, I37C Ontario Street, Cleveland, Ohio. 

I also direct your attention to soction 16(b) of the act 
authorizing an enployee to institute proceodingsagainst his enployer 
for -bv/icG the anount of his unpaid nininun way/js or unpaid overtine 
compensation, as the ca.'̂ e nay be. 

Vory truly yours, 

d, ' For the Solicitor • • ' • 

By 
Rvdus G. p'ooTo 
A.S5istant S o l i c i t o r 

Enclosures (5) . . . In Chargo of Opinions and Review 
198842 ' , . , . *• ..- • 
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- ) • • , - • • / ' 

Miss Bea t r i c e M. Loennecke 
75 Hicks S t r e e t 
Brooklyn, New York ,..".; • 

Dear Miss Loenneclos: 

•V-

•• ' 

' | - . • 

In reply refer to: 
IE: GFH: MP J 

March II, 1941 

'• - This i s in r e p l y t o your l e t t e r of February 21 , 1941, 
in -nhich you inqu i re concerning the a p p l i c a t i o n of t h e F a i r Labor 
Standards Act t o church s e c r e t a r i e s . . . . . . . . ,, ,. .., .,. 

The a c t , a copy of v/hich i s enc losed , app l i e s t o employees 
who a r e en.gaged in i n t e r s t a t e conraerce or in tho produc t ion of goods 
for i n t e r s t a t e coniP.ercG. I am e n c l o s i n g copies of our I n t e r p r e t a t i v e 
B u l l o t i n s Nos. 1 and 5 v/hich dea l g e n e r a l l y wi th tho scope of coverage 
of the a c t . For your fu r tho r informrdion I an onc los ing copies of the 
Workers Digest and Enployors ' Diges t vvhich e x p l a i n t h e a c t g e n e r a l l y . 
While the f a c t s of your l e t t e r a re t o o l im i t ed upon v/hich to base a 
d o f i n i t o op in ion , i t would so.:im tha'b in tho usua l case church s e c r e t a r i e s 
are n o i t h o r enployeos ongaged in i n t o r s t a t o comnerco nor in tho p r o 
duc t ion of goods fo r i n t o r s t a t o commerco and hence a re not w i t h i n the 
coverage oi" the a c t . . . . . .; .,, .. .:...:,•.. 

'••̂  If I can bo f'•irthor a s s i s t a n c e to you, p l ea se conmunicato 
with me. 

Enclosures (5) 

Very t r u l y y o u r s . 

For tho S o l i c i t o r 

By 
Rufus G. Poolo . ~ . 
A s s i s t a n t S o l i c i t o r 
In Cho.rgo of Opinions and Roviow 

53891 
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I n r e p l y r e f e r t o ; 
LEJGFH:NC 

MAR. 12 , 1941 

Abram C. Joseph, Esquire •" •-,-
201-202-203 T i l e Aimex Bui ld ing • - '. -- ' 
11 East Lexington S t r e e t ' - , , .' 
Ba l t i . aore , Maryland ' - . _ .-• . • : ' 

Dear Mr, Joseph: . ' , . ,. - • .' , ' -

W . Hi.rnon has referred to me your letter of February 
28, 1941, and your neraorandum attached thereto. I regret that 
an earlier reply has not been possible. 

You inquire concerning the status under the Fair Labor 
Standards Act of one Mr. Suchalie'k, & tailor who is engaged in 
fabricating in Ids own home suits and men's clothing for your 
client. I/Ir. Suchanek gets his naterials from your client and 
then performs the work in his home with Ids own tools and 
implements. Ab the tijiie the materials are furnished to Mr. 
Suchanek, your client also supplies him with a card or ticket 
upon vdiich the exact specifications and measurements are set 
forth with which the finished garment is to comply. It is 
steded in your letter that the tailor's vdfe aids hin in the 
fabrication of these garnents. You state that in your opinion 
Mr. Suchanek is rather to be considered an independent contractor 
than an enployee of your client. You a.'sk to be advised regard
ing the status undor the Fair Labor Standards Act of LIr. Suchanek 
and of his wife. . - , . • :;, 

On, the basis of the facts appeariiig in your communication 
it is our opinion that Mr. and Iilrs. Suchanek are in fact employees 
of your client. In accordance with the arrangement imder which 
this work is performed, they are required to manufacture goods 
for your client in conformity with definite specifications which 
your client transmits to then. It is believed that this factor 
demonstrates a sufficient degree of control by your client over 
their activities to establish tliat the employer-employee relation
ship exists in the situation described. 

The employer-employee relationship which is a prerequisite 
to the applicability of 'bho minimum wage and overtime pro-visions 
of the statute is defined in sections 3(d), 3(e) and 5(g) of the 
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enclosed copy of the s t a t u t e . You wi l l note tha t section 3(g) 
provides tha t "employ" includes "to suffer or permit t o work." 
Hence, in iry opinion, i t wovild follov/ tha t lir, Suchanek's wife 
would likewise be an enployee of your c l ien t during a l l work
weeks when she spends any tin.e in aiding hor husband to manu
facture these s u i t s . 

For your further ass i s tance , we are enclosing copios of 
Interpretat ivo Bulletins Nos. 1 and 5 dealing generally vrith the 
covorage of the ac t . Your a t tent ion is directod pa r t i cu la r ly to 
paragraph 7 of Interpreta t ive Bul le t in No. 1. Also onclosod is 
a copj'- of tho home v/orkors' handbook on ishich homo v/orkors' records 
must bo kept. Copios may bo obtained from the regional offico 
whoso address app. ars on tho attached pink s l i p , ' -:.','-.•.'-«""•;.•-.;:.-:. 

Wo are trfuismitting a copy of t h i s l e t t e r to the offico • ' 
of the Wago and Hour J^dvision, Baltimoro, Maryland. - ^ ;. •' '! 

If I can bo of Parthor a s s i s t ance , ploaso communicate 
w i t h mo, ••-—'.'"•. •'.•' '̂  '• '"•- ^•'..•d•"-'• I'. ;>-•• ;;•- -•• :.•'- - •- -•' •; 

y % ' 

Vory truly yours. 

For the Solicitor 
. .*-

.,(-,-'. '..-K --•••-. 
- .V ••' • 

• ,'. % y y y \ ; -

Enclosuros (5) 

#212637 

Bf y "_"" '" " '̂ "'"'' '' -
Rufus G, poolo - ' • 
Assistant Sol ic i tor 
In Chargo of Opinions and Roviow 

' r - -
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In Reply Refer To: 
LE:LPH:FB 

-.-.,-y- ,'•::, y •,,.'--yy.yiyyi :""'..'-̂ d ;.' March 11, 1941, ....i. ... 

Mr. Fred. Marcum . îv: --•. "':..- --''J'' •.-?- . y . ,'Sd ' ,-i'"̂.'-d 
The Kentucky Handwea-vers, Inc. x-...: :.- . y-y- 'y,y-yyy_.yyy- '-
Irvine, Kentucky 'y-y,.,.:y' ' " • ,.»• •,-.-•••,.,. y '. d : 

Dear Mr. Marcum: .,-y •-"'"" •' '. • 

"'. - This will acknowledge your letter of December 4, 
in which you inquire 'about the application of the Fair Labor 
Standards Act of 1938 to your business. You state that 
you manufacture by hand on home-made looms, baby shawls, : 
ladies' scarfs, ladies' shawls and wool bolt yardage and 
that your "products enter the cliannels of interstate commerce." 

The provisions of the act are applicable to your 
business. The aot provides that every employer shall pay . ,". 
to each of his employees who is engaged in interstate com- : -: 
merce or in the prod-.uction of goods for interstate conmerce •, 
a minimum v/age of 30 cents an hour, with time and one-half 
for overtime in excess of 40 hours worked in any one work-
'week, -• , .:,;.,,.. ,. ,..>;, ..>..- .• .,; ',. '.,- , 

The Adni:aistrator of the act is also empowered to 
appoint industry committees for specific 'industries which 
may moke reconmendations for higher nininum wage rates, 
not above 40 cents, which will supersede the ordinary 30 -
cent minimum if such rates are approved by the Administrator 
after a public hearing. Effective July 15, 1940, the Ad
ministrator approved a nuiaber of higher rates for various 
divisions of the apparel industry. It is our opinion that 
the manufacture of women's woven scarfs and shawls is included 
within the blouses, shirtwaists, neckwear and scarfs division 
of the apparel industry, for v/hich a minimum wage rate of 
35 cents a.n hour was made effective on the above date, and 
that baby shawls are included within the infants' and chil
dren's outerwear division, for which a similar minimum was 
also made effective at tho same time. As to wool bolt yardage, 
it is our opinion that this is included within the v/agc order 
for the woolen industry, effective June 17, 1940, which es
tablished a minimum wage of 36 cents an hour for the manu
facture of v/oven fabrics contairdng more than 25 percent by 
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weight of wool or animal fiber (other than silk) with a margin 
of tolerance of 2 percent to meet the exigencies of manufacture. 
If the yardage contains 25 percent or less it is included within 
the provisions of the textile WE.ge order for which a minimum of 
32-1/2 cents an hour was adopted as of October 24, 1939, 

I notice from your letterhead that you manufacture 
other articles than those specifically mentioned in your letter 
to which higher vrage rates than 30 cents may be applicable un.der 
other divisions of the apparel industry or under the woolen or 
textile industries. I suggest that you examine thoroughly the 
enclosed copies of the orders for these industries. If you have 
any difficulty in determining the v/nge rates applicable'to any 
of your products do not hesitate to communicate with ne, en
closing a complete description of tho product. 

I am also enclosing a copy of the definition of the 
carpet and rug industry to which the reconnended rates of 40 
cents and 35 cents are intended to bo applicable, and copies of 
the Fair Labor Standards Act and the Employers' Digest. .. 

•. .̂'.v; ,1 -,. 

Since your employees appear to be engaged in the .,• ' 
manufacture of products to vvhich different ndninun v/age rates 
are applicable, you will undoubtedly be interested in the course 
you are required to pursue if any em.ployee is engaged during a 
single worki/'/eek on work svibject to different mininun wage rates. : 
In the event that any employee is so engaged it is the position 
of the Wage and Hour Division that such enployee shall bo paid 
at least the highest of these redes for all work performed during 
that workweek, unless his work is of a segregable nature, and 
unless the enployer has kept records in str.-ict conpliance with 
our record regulebions, indicating the enplo-yee's idno worked 
subject to each rate. If the enployee's -./ori: is -not segregable 
on a tine basis, such as clerical help, v/atclinen and maintenance 
nen, the employeo must be paid for the e"ntire weok at least the 
highest rate applicable to any of his v/ork dviring that week. I 
.am onclosing a copy of these record regulations. .''.-,'•.. •/'*̂':';'"' ,' 

• ' ^ : ' .." Very truly yours, '.'"'̂y'-'-' ' 'P>" 

•. .. ' ', - .. "., , ' For the Solicitor • ,-. '' ^ ">"' 

Enclosures (9) 

181798 

By_ _ ;' ; - - ' '-"- .. 
Rufus G. Poole 
Assistant Solicitor 
In Charge of Opinions and Review 
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Mr. Lyman R. Crothers •' •' 
Office Manager 
The Newark Courier 
Newark, Nev/ York ' "; 

Dear Jlr. Crothers: ,./'".' 

yf . y -. 

' • . • . ' . ^ 

I n Reply Refer To: 
LE:GFH:ESG 

Miar 12 1941 

This will reply to jnour letter of February 14, 1941, in 
which you inquire concerning the application of the Fair Labor 
Standards Act to a situation v/hich you present. ,,..,. 

The act, a copy of which is enclosed, applies to employees 
who are engaged in interst-ate conmerce or in the production of goods 
for interstate conmerce. I EEI e.uclosi:i,';; copies of our Interpretative 
Bulletins Nos. 1 and 5 v/hich deal generally with the scope of cover
age of the act and I direc-b your attentio"n particularly to paragraphs 
1 end 5 of bulletin No. 1 and paragraplis 2, 4, 8 and 9 of bulletin 
No. 5. If copies of the Nev/ark Courier move in con.ierce, it v/ould 
seem that the interstate roquiromonts for covorage "i.̂ ould be fulfilled. 
Moreover, wo have expressed our belief that evon c "newspaper v.hich 
sends no papers outside of tho S'bato may yet 'by "engaged in (intor
stato) comnerco" since it recoives and disseninatcs infomation from 
outside tho state, and activdby which appears to be essontial to the 
stream of interstate commorco, whon it 
in section 3 (b), expressly defines 

.s considered that Congress, 
as 

In view of tho fact tha t you s ta te that t h i s v/eekly publi
cation has a c i rcula t ion of approximately 3,000 paid subscriptions 
and 3,000 free advertising copies, i t i s our opinion thcd tho exemp
t ion provided in section 13(a)(8) of thu .act i'or any omployeo employed 
in connection vdth tho publicat ion of any -I'/ookly or scniv/cckly nov/s
paper v/ith a c i rcula t ion of loss than 3,000, tho major par t of v/hich 
c i rcula t ion is v/ithin the county v/here printed raid publishod, i s not 
applico-ble to your enployeos. Tho posi t ion of the i.Tugo and Hour Di
vision i s t ha t tho v/ord "circul-ation" as usod in secbion 13(a)(8) of 
the act includes c.ll copies of th- publication c i rcula ted or d i s 
t r ibu ted by na i l or otheiw.dse, v/hothor paid for or f ree . This basis 
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' ( 

of calculation is in accordance vdth the requirements of the Post 
Office Department for making application for entry of second class 
matter. 

The act provides that employees must be paid not less than 
30 cents an hour and overtime conpe.nsation at not less than time and 
one-half their regular rate of pay for all hours worked in excess of 
40 in a v/orkweek. I am enclosing a copy of our Interpretative Bul
letin No, 4 dealing v/ith maximum hours and overtime compensation. 
. . ^ y ^ y ...1.. .̂ -w , ... .-fi.i.-M .. . 

I also direct yovir attention to section 16(b) of the act 
authorizing an employee to institute proceodings against his employer 
for "twice the anount of his unpaid .-ninimun v/ages or unpaid overtime 
compensation, as the case nay be. , . . ., 

- •- - For your further information I am enclosing an Employers' ' -* 
Digest, and Regulations, Part 516. .. . • - • 

If I can be of further assistance, please communicate vdth 
']Bl@#-

Very truly yours. 

For the Solicitor 

By 

I 

Rufus G. Poole 
Assistant Solicitor -•r''y'.y.y 
In Charge of Opinions and Review 

Enclosures (6) 

208575 - • 

'/ 
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C 
0. 
P In Reply Refer To; 
Y LE:FUR:EG . 

March 13, 1941 

Wilbur F. Pell, Esquire '-'-d'-'̂ /'d, •-'...'l<-:'d,-.;:.d'-'-;'''S".,P,;Vf.-'.. -;.. .;.;;vd 
Pell t Pell y( -'•' : . 'yyyy.yy'yy -:'iy'-'-'y 
Suite 501-6, Methodist Building . • ,d : • •..•':.\ '"'•'' ..,.:' '...̂  ^ 
Shelbyville, Indiana ^ '«•:.." .•.•̂- ^ 

Dear. Mr. Pell:, p ''' ••' • . ' ... ' : •••s-- "x. v .. ;;,',,;,•. / y - y " 

This vdll reply to your letter of February 27, 1941, in 
v/hich you inquire as to the applicability of the Fair- Labor Stand
ards Act of 1938 to the following si-buation: 

"An enployee who had been doing unsatisfactory 
work v/as requested to remain after v/orking hours 
to discuss his work -//ith his foreman. The fore
man says that the character of the work of the 
employee v/as such that i t v/as necessary to discuss 
his v/ork with him, and the employee "insists that • 
his work was satisfactory and that there was no 
occasion for him being requested to remain after 
v/orking hours, and the enployee is insisting that j 
he be paid for the tine ivhich ho renainod beyond 

:, . :'.y the usual working hours." 

In tho opinion of this office, the tine spent by this em
ployee after v/orking hours in discussing his work -ivith his foreman 
should be considered hours v/orked whether the employee's work during 
the day v/as in fact satisfactory or not. This result follov-'s from 
the principlos -expressed in paragraph 2 of InberpretLitivo Bulletin 
No. 13, .a copy of v/idch you state you already have. .,•,'-':(. 

• • ' - ' . * 

--- ••; -•• -- :.v .. '' • . Vory truly yours, 

, . -. ' . For the Solicitor ''" 

By 
Rufus G. Poole 
Assisttuit Solicitor 
In chargo of Opinions oJid Review 

• ' . • . • ^ 

212655 
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Mr. Ed Bu l l i a rd 
E-vangeline Pepper k. Food Products 
S t . M a r t i n v i l l e , Louis iana 

Dear Mr. B u l l i a r d : 

I n r e p l y r e f e r t o j 
LE:MCD:SAF 

MAR 13 1941 

» 

This will reply to your letter of January 29, 1941, in 
which you inquire concerning the application of the Fair Labor 
Standards Act to certain sibuations which you present. 

For your information, we are enclosing copies of our 
Interpretative Dulletlns Nos. 1 and 5, dealing vdth the general ,. -
coverage of the act. In addition, v/e are enclosing a copy of -,, -
Regulations, Part 526, and a copy of release H-1182. 

', •' V'' ' 

As you ' / / i l l n o t e from t h e enclosed R-1182, a seasonal 
exemption has been gr.anted bo t h e a r t i f i c i a l dryin.g of a l f a l f a 
hoy and the subsequent mar.ufacbure of meal bherefrcm. No exemp
t i o n has been .granted imder s e c t i o n 7 (b ) (3 ) t o tho drying and .- -
m i l l i n g - o f green pea v ine hay and green soybean h.ay. In our ..'- •';.. 
op in ion , t h e r e f o r e , -there i s no exemption a-t p re sen t undor s e c 
t i o n 7(b) (3) for a f irm ividcli d r i e s and m i l l s t h e s e o thor hays as 
wel l as a l f a l f a hey. 1'/h.ether such en oxonptTon could bo grar.tod 
depends upon whether t h e r e e x i s t s an i n d u s t r y or a branch thereof 
which i s engaged i n thoso va r ious ope ra t ions and -which cr.n q u a l i f y 
for exemption under soc t i on 526,3 of t ho ssa jonal r egu l ab io i i s . 

I f you believ-o t h a t t h e r e i s an ind-astry or brr.nch the reo f 
of t h i s type v/hich can so q u a l i f y , you w i l l idnd i n soc-bion 426,4 
of 'bho r e g u l a t i o n s tho procedure s e t f o r t h for naking o p p l i c a t i o n 
for t h e exemption. 

. • I Very t n d y yours , ^ "'̂ .̂ v 

.. - ," •.= - , . , ; - For tho S o l i c i t o r . , .,:' -

By 
Rufus G. Poolo 
.Assistant S o l i c i t o r . •'••' '• " ' 
In Charge of Opinions and Review 

' ( ^ • ' 

Enclosures (5) 

201500 
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TOUTED STATES DEPAimiENT OF I>d30R 

Office of t h e S o l i c i t o r 

Apr i l 2, 1941 .. 

Legal F i e ld L e t t e r 

No. 47 

Erratum 

In Legal Field Letter No, 47, issued March 14, please note the 

following correction: -

In the mennorandun dated 2-27-41, fron l ie . Poole to 

I ^ 'yy ' ' 'y 'yy 'yy ' ."'y'y': L. A. Hlll, imder "Subjoct", insert the word "old" 

d. .-.- before Regulations Paid 541. '~ '.;,. 

>.*••?-
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r - UNITED STATES DEPARTJ-SHT OF TABOR 

Office of the Solicitor 

April 7, 1941 

Legal Field Letter 

No. 47 :*• ' -'y'-yy'''- ' -:'.'-yy '''.,..- ^ .:'''''',-'-y,'l̂ - '- 'y''''yy''/'•-' '̂  '•'""•'.d.--

Errata 

The follovdng errors v/hich appear in Legal Field Letter 

No. 47 are .herev/ith brought to your attention. 

In a letter dated "arch 7, 1941, to Carson P. Frailey, the 

page and paragraph notation which appears at the end of the 

subject should read as follows: 

p. 121, par. 3; p. 123, par. 18, instead of p. 123, par. 17. 

", In a letter dated ."-arch 11, 1941, to Ralph Diana, the page 

and paragraph notation which appears at tlie end of the subject 

should read as follows: 

p.39, par, 1(c), instead of p. 39, par. (c). 
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