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UNITED STATES DEPARTMENT OF LABOR

Office of the Solicitor

February 24, 1941

No, 45 Attached Opinions
‘ . - X .
i Copies of recent opinions on subjects indicated below are furnished
4 herewith for your information and proper notation in the Opinion Manual,
MEMORANDA
Date From To Subject
2-12-41 Rufus G. Poole Donald M, Murtha Application of section 7(c) to book-
(McD) keepers in small creameries. (p.25,
paI’. 2; p. 66, paro L; p‘ 95, pach>
2-12-41 Baird Snyder Robert T, Amis Deductions
( ADH) (Whether it is permissible for an em-
ployer to average deductions over a
period of more than one workweek in
order to escape having to refund to
the employee a profit made on goods
sold at the commissary during one of
these weeks.) (p. 130, var, M;
pP. 248, par. 2.)
2-12-41 Rufus G. Poole Alex Elson Telephone Exchanges
(FUR) (Whether a company operating several
small exchanges in different towns
' can consider these exchanges as sep-
ol arate exchanges and thus be exempt
It under the Section 13(a)(1l) exemp-
tion. (p. 76, par. R; p. 115, par.LL)
: 2-13-41 Rufus G, Poole Llewellyn B, Duke Request for Opinion on Making Chee:
2-13-41 Rufus G. Poole Llewellyn B. Duke Application of section 7(c) to the

(ILS)

delinting of cottonseed with sul-
phurie acid,) (s. 67, par. 23
p. 98, par, (a-)o
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2-17-41 Rufus G, Poole Dorothy M, Williams Dried onions as "agricultural eom—

(1LS)

Date To

2-15-41 Edwin B. Bartlett

Milwaukec, Wisconsir

2-21-41 Leroy A. Brill
Washington, D, C.

modities" — Scctions 7(c) and
13(a)(10). (p. 58, par. (c); p. 68,
var. 63 p. 99, par. (c); p. 113,

par. (d).
LETTERS
Subject

(Computation of hours worked, Whether a 12 minute
"Junch period" agreed to by a union and the employ-
er should be considered hours worked,) (p. 121,
pare 7.)

(Computation of hours workedj traveling time of
newspaper reporter from home to State lcgislature
in another city and back to newspaper office in
home city wherc story is written up.) (p. 123,
par. 18,
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February 12, 1941

Donald M, Murtha, Esquire
Acting Regional Attorney
Minneapolis, Minnesota

Rufus G, Poole
Assistant Solicitor LE :MCD :MBS

Application of Section 7(c) to bookkeepers
in small creameries

This is in reference to your memorandum of January 24,
1941, attached to which was a memorandum of Regional Director
L, B HELE, .

Mr, Hill raises the question of the applicability of the
section 7{c) exeiption to a Lookkeeper in a creamery, who spends
some of his time keeping books relating to the making or shipping
of butter and cart of his time in keeping boolks in connection
with retail sales of fecd, coul and oil widichi the creamery may
make,

If we assume that the bookkeeper is within the section
7(c) exempiion insofer as he does work with respedt to the making
of butter, the cxempiion does not scem lost mercly because the :
bookkecper also does work incidental to the meking of retail sales,
The lattcer work would qualify the bookkeeper for the section
13(2)(1) ciemption if it werc the only work he did., Since the
scetion 13{a)(1) excmption is an exemption from both the wage and
hour provisions while thc scetion 7(c) excmption is mercly one
from hours, we do not belicve the purpose of the section 7(c)
exemption i¢ dcfecated by extending it to an cmployece who does some
work which qualifics for cxemption under scction 7(c) and other
work which, if done alone, would qualify for-a more complete
excmption under scction 13(a)(1).

Mr, Hill in his memorandum also mentions the section
13(a)(2) excmption in conncetion with this problem, It secms
unncecssary to consider this section, howcver, since the matter
cen be disposcd of, if at 2ll, under scctions 7(c) and 13(a)(1).

I am not at all certain, however, that the bookkeeper
in this cnsc docs come within the section 7(c) exemption insofar as
his work with respect to the butter-maliing operations is concerned,
In our opinion thc excmption under scction 7(c) applics to office
employees in r case like this only if their hours of work have
varicd dircetly with the smount of butter produced, If section 7(c) -

does not apply to the bookkecper'!s work with réspect to butter-making,

there is of course no excmpbtion for him at all,

199341
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February 12, 1941

Mr. Robert T. Amis
Regional Director
Birmingham, Alabama

Baird Snyder
Deputy Administrator LE : ADH¢NF

Deductions

This is in reply to Mr. Cooper's memorandum of January 21
to .you, to which was attached a memorandum from Mr, Cooper to
Rufus G, Poole, The latter raises the question as to whether it is
permissible for an employer to average deductions over a period of
more than cne workweek in order to escape having to refund to the
employee a profit made on goods sold at the commissary during one
of these weeks.

As stated in the memorandum, thc¢ facts are as follows:

"An erployce earns and is hired for $13,00 for
40 heurs work per week, He is paid at two-week inter—
vals. The first week he charges $8.00 at the commissary,
upon vhich a profit of $1,20 is made, He makes no charges
the sccond week, At the cnd of the two-weck pay period,
he receives #18.00 in cash, $8.00 having been deducted
from the total of #26,00 duec him,"

The following variation of the problem was also stated in
the memorandums

"An emplovee carns and is hired for $13,00 for a
workwecek of 40 hours. He is paid monthly. He works
thrce weeks and charges nothing at the commissary,
During the fourth week hc charges $8.00, upon which a
profit of $1,20 is made. At the cnd of the four—weck
period he is paid $44,00,

On the facts so stated we agreec with your conclusion that
an averaging of the wage payments and deductions over periods loager
than onc workiueek is not permissible, Strictly speaking, section 6
applics on a per hour basis. However, as you know the Division stated
in R-609, a copy of which is attached, that it would adopt a workweck
basis for determining whether or not piece workers had been paid in
conformity with secction 6, We sce no velid reason why a different
poesition should he adopted in this case,

Attachment
199021
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Alex Flson, Esquire
Regional Attorney
Chicago, Illinois February 12, 1941
Rufus G, Poole LE:FUR:LF

Assistant Solicitor
In Charge of Opinions and Review

Telephone Exchanges

This will reply to your memorancum of January 24,
1941, with which you svbmitted a memorandum from Leo M, Holly,
Inspector at Peoria, Il1linois, You requested my opinion of
Mr, Holly's suggestion with regard to the exemption provided
by section 13(2)(11). Sneaking of certain large independent
telephone companies in the State of Illinois, lir. Holly says:

"Most of these Companies operate small
exchanges in which there is no possibility
of obtaining coverage and from past experience
with this industry I know that in most of
these cases the wages paid arec below the
minirmum reqguired by the Act for covercd
employees, They also operate these exchanges
on the following basis: sevcral small towns
in the samec vicinity are connccted together
so that any customer may call any other cus—
tomer on any of the cxchanges with no switch
board charges othur than the usuval monthly
fee, T,B., Town "A" has 150 stations, towm
"B" has 100 stations, town "C" has two hun-
dred stations, town "D" has 200 stations,
Nonc of thesc exchanges would be covered in
so far‘as the switch board opcrators are con-
cerned, but, any subscriber in town "A" can
call any subscriber in towns B, C, D, with
no added cost above the rcgular monthly
charge for his station., In turn this holds
truc for any other subscriber on any of the
othcr cxchanges.

"In the above cxample the total is 650 stations
and in fact arcec operatcd as onc exchange by one
Company locatcd in four towms, If thesc exchanges
could be classed as a joint cxchange there would
be coverage for the opcrators,."
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Alex Elson, Esquire Page 2

Although the precisc state of facts is not cntirely
clear to me it would scem thot if there isone central exchange
serving all these steotlons the exemption would not be applicable,
but that if cach town has o scparate exchange the merc fact that
calls can be made from one cxchange to ancther without additional
cost will not defeat the 13(a)(1l) exewption,

199704
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Llewellyn B. Duke, Esquire FEB. 13, 1941
Regional Attorney .
Dallss, Texas LE:MBD: MBS

Rufus G. Poole
Assistant Solicitor

Request for Opinion on Making Cneese

This will reply to your memorandum of October 18. We
have no record of having expressed an opinion to the Kraft Cheese
Company to the effect that ewployees engaszed in making cheese are
exempt under section 7(c), even thougn the commercial product
produced contains 10 percent Wisconsin shsrp cheese for flavor.

The cneese about which you inguire is manufactured in
the following mammer: The milk is first nrocessed into curds
which is seasoned for apout one week and then thgse sezsoned
curds are ccmbined with the Wisconsin chesse to makse the commercial
product. The cheese produced.'id referved to:in: the trade as
"process cheese.! :

In our opinion the section 7(c) exemption does not ex-
tend in this case beyond the processing of milk into curds. The
subsequent addition of the Wisconsin cheese is patently a second
processing operation and as such is not within the exemption. The
fact tnat only a smsll amount of Wisconsin cheese is added is
irrelevant. Under all circumstances the subseaquent operation appesrs
a second processing operation.

165504
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Llewellyn. B. Duke, Esquire
Regional Attorney
Dallas, Texas

Rufus G. Poole LE:ILS:AMS
Assistant Solicitor
In Charge of Opinions snd Review FEB. 13, 1941 5

Application of section 7(c) to the delinting of
cottonseed with sulphuric acid.

Replying to your memorsndum of January 11, 1941, on
the above subject, it is our information that the operations
performed on the cottonseed zafter ginning consist of drying,
screening to remove imperfect seed, washing with sulphuric acid,
and immediately redrying. Tae sulphuric acid process not only
changes the sppesrance of the seed, but zlso zlmost doubles its
effectiveness, making it possible to plant a larger screage with
a given zmount of seed.

It is the opinion of this office tiust employees who
are engaged in delinting cotton seed with sulphuric scid for
the purpose of preparing the seed for planting are engazed in
"the processing of cotton seed" within the meaning of section
7(c) of the act.

196674




February 17, 1941

Miss Dorothy M. Williams : R - LE:ILS:ELW
Regional Attorney .
San Francisco, California

Rufus G. Poole
Assistant Solicitor
In Charge of -Opinions and Review

Dried onions as "agricultural Lommodltles" -- Sections 7(c)
and 13(a)(10) -

This is in reply to your memorsndum of December
20, 1940,

In our opinion, onions that have been dried on
the farm are both (1) perishable or seasonal fresh vege-
tables and (2) agricultural commodities, so that both the
section 7(c) and the section 13(a)(10) exemptions may be
spplicable to the packing of such onions.

The opinion on hay drying, to which you refer,
was expressed with respect to a situation where the hay was
dried at a mill, and such drying was merely a preliminary
process to the grinding of the hay which tock blacs immedi-
stely thereafter. Hence, that opinion cannot be con51dered
s controlling anslogy in this case.

1895635
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In reply refer to
LE:FUR:JRM

February 15, 1941

Mr. Edwin B. Bartlett, President
Milwaukee Stamping Company
Milwaukee, Wisconsin

Dear Mr., Bartlett:

This will reply to your letter .of January 9 1941
w1th which you also enclosed your letter of October 4, 1940,
and a letter of January 19, 1941, from W. C. Croy, Recordlng
Secretary, Local No., 233, U.A.W.A.-A.F.L., reguesting an
opinion eoncerning the spplicavility of the Fair Labor
Standards Act of 1938 to your schedule of employment,

It appears that your normsl workday begins at

7 a.m, and lasts until 4 p.m. In 1938 you discontinued the
practice of allowing = five minute rest period on company
time and substituted = 12 minute "lunch périod" ‘running from

9:30 a.m. to 9:42 a.m. This change was made at the request
of the American Federation of Lapor Local and has been incor-
porated into your contract with that union. In addition to
tais "lunch period" another lunch period is provided running
from 12 noon to 12:45 p.m, -You inguire whether the 12 minute
period from 9:30 a.m. to 9:42 a.m, snould be considered hours
worked for purposes of the Fair Labor Standards Act of 1938.
Both your letter and that of Mr. Croy urged that the 12 minutes
not be considered hours worked.

During this 12 minute interval the machinery is
shut downi and the men wash their hands, relax, lunch, and
smoke, They are free to leave the premises if they desire
to do so. ;

As indicated in release R-837, a copy of which is
enclosed, it is the opinion of this office that rest periods
of 20 minutes or less should be considered hours worked for
the purposes of tne act, The 12 minute interval in the case
you present is so very much like a rest period that it must
be trezted as such for purposes of the Fair Labor Standards
Act. The designstion of this period =2s lunth period cannot
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Mr. Edwin B. Bartlett, President Page 2

change our opinion in this regard., Particularly i® this true
when the facts indicate that there is another "lunch period!
coming at the more normal lunch time and being of 'the more

| normal durstion for g lunch period. Accordingly, in our

| opinion the period from 9:30 a.m. to 9:42 a.,m, should be con*
sidered hours worked.

Very truly yours,

For the Solicitor

By,
Rufus G. Poole

Assistant Solicitor

In Charge of Opinions and Review

Enclosure

“
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February 21, 1941

In reply refer to:
LE:FUR:MGA

Leroy A. Brill, Esquire

Will Building ' e

839 17th Street, N. W. _ )
Washington, D.C.

Dear Mr. Brill:

This will reply to your letter of February 4, 1941, in which
you requested an opinion concerning the gpplicability of the Fair Labor
Standards Act of 1938 to & situation which you described as follows in
your letter of January 28, 1941,

"An employee of a newspaper company (which is engzged in inter-
state commerce so as to come within the Act) is employed as a
reporter. His regular hours of labor are from seven A.M. to
three thirty P.M. ezch day at the newspaper office, with a half
hour for lunch.

"However, during four or five months of the year he is regularly
assigned to report on the State Legislature which convenes at the
State Capitol some tfifty or sixty miles away. He is ordered to
report each day at the Copitol when the Legislature convenes,
usually about eleven A.M., cover the procesdings uantil adjourn—
ment (usually at four thirty P.M.) then return to the newspaper
office emd write his story. He does not have to report at the
office in the mornings during the legislative session, but goes
directly to the Capitol from his home, which is in the ssme city
as the newspaper office. He is required to return each evening
to the newspaper office to write up his story =nd hand it in.

"The average time required for the trip from his city to the State
Czpitol is one hour fifteen minutes e=ach way or two hours and
thirty minutes for the round trip. The employer newspaper com—
pany pays his traveling expenses."

In our opinion the employee!s working day during this period
extends from the time he leaves home until he haé handed in his story
in the evening with the exception of time for which ne is relieved
of =211 duties for purposes of ezting meals.

Very truly yours,

Fo'r the Solicitor

By
201588 Rufus G. Poole
202922 Assistant Solicitor

In Charge of Opinions and Review
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