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Copies of recent opinions on subjects indicated below are furnished 
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MEMOR.̂ .NDA 

To Date From 

2-12-41 Rufus G. Poole 
(MCD) 

2-12-41 Baird Snyder 
(AÎ H) 

yy ..'I- yyyy^ t r 

2-12-41 Rufus G. Poole 
(FUR) 

2-13-41 Ri.ifus G, Poole 
(l.'CD) 

2-13-41 Rufus G, Poole 
(ILS) 

Donald M, Murths 

Robert T, A n̂is 

\ •i-:A'.., 

Alex Elson 

Llev/ellyn E, Duke 

• y ' - ' • •̂ 
• i . -

Llev/ollyn B, Diilce 

Subject 

Application of section 7(c) to book­
keepers in small creameries, (p,25, 
.par, 2; p, 66, par. Lj p, 95, par.U) 

Deductions 
(ifihether it is permissible for an em­
ployer to average deductions over a 
period of more than one v/orkweek in 
order to escape having to refund to 
the employee a profit made on goods 
sold at the commissary during one of 
these weeks.) (p. 130, par, Mj 
p. 248, par. 2.) 

Telephone Exchanges 
•(Whether a corapany operating several 
small exchanges in different toivns 
can consider these exchanges as sep­
arate exchanges and thus be exempt 
under the Section 13(a)(ll) exemp­
tion, (p. 76, par, R; p. 115, par.LL) 

Request for Opinion on Jilaking Ghees 
(p. 67, par. 3; P. 98, par. 3,) 

- '•• fi. . 

Application of soction 7(c) to the 
de l ln t ing of cottonseed vdth s u l -
phuxdc ac id . ) (p . 67, par, 2j 
p . 98 , p a r . ( a ) . ) • - . . „ v v . : 

: . : r ^ - •• 
' • y .•-.•,•• • y 
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Legal Field Letter 

No. 45 

Date From 

2-17-41 Rufus G. Poole 
(US) 

Date To 

lEMORANDA 

To 

Dorothy M. Williams 

2-15-41 Edvdn B, Bartlett 
Milwaukee, Wisconsin 

2-21-41 Leroy A„ Brill . 
YJashington, D, C. 

LETTERS 

Subject 

Dried onions as "agricultural com­
modities" — Sections 7(c) and 
13(a)(lO). (p. 58, par. (c)j, p. 68, 
par. 6; p. 99, par. (c); p, 113, 
par. (d).) .p.v, ,.- , -

Subject 

(Computation of hours worked. Ĵhether a 12 minute 
"lunch period" agreed to by a union and the employ­
or should be considered hours worked.) (p. 121, 
parci 7.) •:,yy .•.•..•.,.:. , - •• • ,.. 

(Computation of hours worked; traveling time of 
newspaper reporter from home to State legislature 
in ;aiothcr city and back to nov/spaper office in 
home city vhcro story is 'written up,) (p, 123, 
par. 18.) . _̂ ; ; ... , . ,,.,.. . •. ., 
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'• ' d . :•.,̂ tl.. ''.•;- '.- February 12, 1941 t;-'- .> 

Donald M. llurtha, Esquire .;, .'-.p*;!' " ' ,. "••••' 
Acting Regional Attorney ^̂  y,^yy. yy''-"" ,'.. • . ', •''. ' '•- y^ ' -y ' ' , • 
Minneapolis, Minnesota - ."• • -,'•' Id-.,. "̂ '̂ -'d--:'- ' ' • •, :.-- • yy 

Rufus G. Poole ' -... -• ' ' ' . : y ' : 
Assistant Solicitor '.-,•..;• ••••"' LE:MCD:MBS ^ - . ' - y y y 

Application of Section 7(c) to booldceepers .' p' d. ...... ,,.':'' 

in small creameries :-, •..•••.;,. y y y . y : y y •..','•:''-.,'̂  •" '","",'.--'' .dv"-' rdt 

This is in reference to your memorandum of January 24, 
1941j attached to which was a memorandum of Regional Director 
L. A. Hill. _ ^ _^ ._ •.;• .;:;• 

Mr. Hill raises the question of the applicability of the -: 
section 7(c) eyeuptioii to a boold<;eeper in a ci-e.amery, who spends 
some of his ;fcine keeping books relating to the naking or shipping 
of butter and part of his tine in keep.ing books in connection 
"vvith ret-ail sales of feed, coul and oil v.iiich the creanery may 
make, ' •• •' •• •'̂' 

If v;o assun.e that the bookkeeper is within the section 
7(c) exemption insoir.r as he does work vdth respedt to the making ' ' . 
of butter, the cxe.iiption does not seem lost merely because the ' "' 
booldceopcr •al'̂ o does woik incidental to tho making of retail sales. 
The latter work v/ould qualify tho bookkeeper for the secfcion 
13(a)(1) oiiemption if it were the only v."ork he did. Since the 
section 13(a)(1) exonption is an exemption from both the v/age and 
hour provdsions v/hilc tho .̂ .-ction 7(c) oxe.mption is merely one 
fron hours, VK) do not believe tho purpose of the section 7(c) 
exonption i,6 defeated by extending it to an onployee who does some 
v/ork Vvhich qun.lifies for exemption under section 7(c) and othor 
work -I'viiich, if done alone, wadd qualify for a moro complete 
exemption imdor section 13(a)(1), ^ 'd 

Mr, Hill in his memorandu.n also mentions the section -,. '..d;*, 
13(a)(2) exonption in connection vdth this p"roblem. It seems 
unnecessary to consider this section, howcvor, since the matter '. .'-.̂ 
can be disposed of, if at all, under soctions 7(c) and 13(a)(1). 

I -an not at all certain, however, th.at tho bookkeeper "' . 
in this case docs cone v/ithin tho section 7(c) exemption insof-ir as 
his vjork vdt,h respect to the butter-making operations is concerned. 
In our opinion the exemption under section 7(c) applies to office 
enployees in --. caso like this only if their hours of work have 
varied directly ".'.dth the amo'int of "butter produced. If section 7(c) ' 
does not apply to the bookkocpor's work vdth respect to butter-making, 
there is of course no e.xo.:i-Dtion for hin at all. 

1^9341 , 

. - ' ' • ' ' . . (7468) 



- 4 -

February 12, 1941 

Mr. Robert T. Aids :• . • •":"•' "'̂dd*-''d-:'-̂,.' -̂''*';-
Regional Director .'.- .,,-;.'-.-'.. •• •• vd: yy •" .- ,-•';—... 
Birmingham, Alabama v,!' ,A1 • . ' d' : 1;. ;:, ''-,v'. :-".;•• d '• ...• .' 

Baird Snyder '"•'̂'•- ••---"- --p. .y -'."̂ -̂-pd'V- • -y 
Deputy Administrator - , ' •' .̂^ '' '"y-,., •' LE:ADH:MF 

Deductions '-- .̂ '-. '.̂  . , r -,f. 

Tnis is in reply to Mr. Cooper'.'^ nemo ran duiti of January 21 
to you, to v.hich V/as autached a memoraridun from Mr, Cooper to 
Rufus G. Poole, The latter raises the question as to vjhether it is 
permissible for an emp?.oyer to average deductions over a period of 
more th.:ai cne wni'kv/cek in order to escape hav.l.ng to refund to the 
employee a profit made on goods sold at the coismissciry during one 
of these weeksc .-. ...,,. ,...••:.: . .; 

As stated iu the nemorand-an, the facts are as follows: 

• -' • "An enp.loyoe earns and is hired for $13,00 for 
40 hours v.ork por i/oek. He is paid at two-v/eek inter- , •• • -v.-*-

;. valsc The first v/eok he charges $8.00 at tho comrrdssary, 
. . upon v/hich a profit of $1,20 is made. He m'lkes no charges 

tho second "//eck. At the end of the tv/o-v/eck pay period, .'•.-.'': 
he receives >^18.G0 in cash, $8.00 having beon deducted ..p.. •;.- -

'• fron tho tot.al of $26.00 due him," '-•..•-.:•-

The f ollo'vdng variation of the problem v/as also stated in 
the memor'^ndum: 

"Ail emplojree c a m s and is hired for $13,00 for a ^ .' 
vTorkv/eek of 40 hours. He is paid monthly. He works 
three v,-eeks -•̂Jid charg-os notldng at the commissary. 
During the fourth v/eek ho charges $8.00, upon, v/hich a 
profit of §1.20 is made.' At the end of the foui'-week 
period he is p.aid $44,00," y-y- ., '.. -,• -d.'-•'-*,' -. % ' 

On the facts so stated wo agree vdth your conclusion that ' -
an averaging of the w a g e payments and ded.uctions over periods longer 
than ono v/ork.;eek is not permissible. Strictly spe.al':i.ng, section 6 
a-pplics o.n a per hour basis, Hov/e-yor, as you knoiv tli-e Division stated 
in R-609, a copy of v.'hich is attached, tha-fc it v.'Ould adopt a workv/eck 
basis for determining vvhothor or not piece v/orkors had been paid in 
conformity vdth soction 6. We sec no valid reason v/hy a different 
position should be adopted in this case. 

Attachment : d > d • ' P-. 

199021 -y y y ';• ,,,::.,. . . y . . ' y ' 

:-•:. ' (7468) 



^ 5 -

Alex Elson, Esquire , ..',;'d-'.-•';••.•: •-"',- ' '' ''.••.'' ' 
Regional Attorney ' • ,;_ ."•' :-•;.: . j, ', .,1 •-' 
Chicago, Illinois •.'"''! p;', ,'#•.. .. -*. February 12, 1941 

Rufus G. Poole •l'-'-''•.•..' -It -;•..' LE:FUR:LF -.••;-.•: 
Assistant Solicitor . , •• -•' '.. -,.,,. , ,,.• 
In Charge of Opinions and Revietir :.•;; '."•.. - •,dt.'-, :;, ''''. 

:>.y_ 'y . y y / y y - y. y . y y . . \ ,,, , . - ',. - ..t̂  

Telephone Exchanges . - y .-f'., • ''. ̂'-•- '.' " :-.v •..yy-. 

This vdll reply to y-our nemoi..iudnn of January 24, 
1941, vdth which you submi.tted a memoraiid,um frcan Leo M, Holly, 
Inspector at Peoria, Illinois, You requested ray opinion of 
Mr. Holly's sug.gestion vdth regard to the exemption provi,ded 
by section 13(s)(ll).. Speak."lng of certain large independent 
telephone companies in the Sta'fce of Illinois, Mr. Holly says: 

• " "Most of these Companies operate snail :' ;' '- '-
• . • " - exchanges in which there is no possibility . . 

' -. of obtaining coverage and from past experience 
„ with this industry I loiow that in most of 

these cases the v/ages paid are below the 
. " d nlnnx'-jm required by the Act for covered 

employees. They also operate these exchanges 
' • .. . on the follov'in,g basis: several small towns .. -̂ ; 

' ' . d' in 'the same vicinity are connected together 
so that any customer may call any other cus-

: tomer on any of the exchanges with no switch 
• '- board ch.arges othor th3.n the usual .monthly 

fee. I.E. Totvn "A" has 150 stations, tovm .. • 
"B" has 100 .stations, town "C" has tv/o hun- ',. -
dred stations, tovm "D" has 200 stations. 
None of theso exchanges would be covered in 
so far'as tho sv/itch board operators -are con- "' 
corned, but, any subscriber in tô vn "A" can 

; ' call any subscriber in tovms B, C, D, vdth , ,-, • 
no added cost above the regular monthly , ' •, 
chargo for Ids .station. In turn this holds ... 

I' true for -̂.ny othor subscriber on any of the 
' other exchanges, . . ; ,, 

"In tho above example the total is 650 stat.i.ons 
•' • .' and in fact aro oper.'.itcd as one exchange by one 

Company located in four tov/ns. If those exchanges 
could be classed as a joint exchange 'fchere v/ould 
be coverage for the operators," 

• 
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Alex Elson, Esquiro Page 2 

Although the •pvoclr.e state of facts is not entirely 
cloar to rac it v/ould seem that if there is one central exchange 
serving all those stations the oxemption wou3.d not bo applicable, 
but that if each tovai has .̂  separate e::change the mere fact that 
calls can be made from one exchange to another v/ithout additional 
cost vd-ll not defeat tho 13(a)(ll) exfci;ption. 

199704 
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W'̂  

Llewellyns. Duke, Esquire ,'̂  • ., . .- FSB. 13, 1941 
Regional Attorney ,.!'•':''•.- • '•-".... 
Dallas, Texas _ ' ' ' LS:10D:!,'I3S ;'• ' 

Rufus G. Poole :-̂' ' :'' - dd'-::y. 
Assist-ant Solicitor y 'y.y • : ' ":\-

Request .for .Opinion on Making Cneese .'"•"•' '.y : ""A.•^•: P ' -̂ , "-d-

This v/ill reply to your meraorandum of October 18. We d 
nave no record of having expressed an opinion to tne Kraft Cheese 
Company to the effect that employees eng-â -̂ ed in making cheese are 
exempt under section 7(c), even thougn the commerci-al product : .' 
produced contains 10 -percent Wisconsin snarp cheese for flavor. -

The cueese about v/hich yon inaiure is man-uf actured in 
the following manner: The milk is first processed into curds 
which is seasoned for -aDOut one reek and then t'n#se seasoned 
curds are combined with tne •'JTlsccnsin cheese to make the commercial 
-product. The cheese produced..-ia referred tO: iĥ  the trade as 
"process cheese." 

In our opinion the section 7(c) exemption does not ex­
tend in this case beyond the processing of milk into curds. The 
subsequent addition of the "iVisconsin cheese is patently a second 
processing operation and -as such is not within the exemptioii. The 
fact tnat only a small amount of 'ffisconsiii cheese is added is 
irrelevant. Under all circumst-ances the subsequent operation appears 
a second processing operation. 

165504 
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,.j, /. 

Llewellyn. B. Duke, Esquire ':,,,ddd' . •, 'y y -: -v '. 
Regional Attorney ."":';';,••',.';''.' ̂. -
Dallas, Texas . ' '•'• ., "̂-"'d--:' .. . d • -

Rufus G. Poole ' d--' •/•.:'• " . " ' •,: 
Assistant Solicitor ".C ' -•- • - y ''•i 
In Charge of Opinions and Review .;'.. •'̂'.''. \ -.,'*.,_ 

Application of section 7(c) to the delinting of 
cottonseed with sulphuric acid. 

LS:ILS:A:/.S 

FEB. 13, 1941 

'y-.'y Replying to your memorandum of January 11, 1941, on d; 
the above subject, it is our information that the operations 
"performed on the cottonseed after ginning consist of drying, 
screening to remove imperfect seed, was'ning -.-.dtn sulphuric acid, 
and immediately redrying. Tne sulphuric acid process not only 
changes the appearance of the seed, but -also almost doubles its 
effectiveness, n-'aking it possible to plaiit a larger acreage vdth 
a given amount of seed. ...^yi.. .••-.».:•.'-• ,• ;̂, ; •. -:••,,'.-.y d:-. 

It is the opinion of tnis office tar-t employees who 
are engaged in dellnting cotton seed with sulphuric acid for 
the purpose of prepaj-ing the seed for planting are engaged in ' 
"the processing of cotton seed" within the .iieaning of section. .;. 
7(c) of the act. ;-•. : •,.;'.•:.,•••:,:-.....';.:.,v . •,...•,".,• . ,',:-,:i. 

••', "y't. '. 195674 
.*•'•.•• ) -

.:.l 
.• V. 
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v.f V.--.- - y •••••••- -»£.; 

February 17, 1941 

Miss Dorothy M. Williams " •-l - LE:ILS:ELW 
Regional Attorney . 
San Francisco, California 

t 

Rufus G. Poole . 
Assistant Solicitor 
In Charge of Opinions and Review 

Dried onions as "agricilLtural commodities" -r- Sections 7(c) 
and 13( a) (10) y y ' [•yyy.y ...-.d^l- y y 'r.yy--o-yy y .....]ifli.. •.-.7...; 

This is in reply to your memorandum of December 
20, 1940. 

In our opinion, onions that have-been dried on 
the f.arm are both (l) perishable or seasonal fresh vege­
tables and (2) agricultural commodities, so that 'botn the 
section 7(c) and the section 13(a)(lO) exemptions may be 
applicable to the packing of such onions. 

The opinion on hay drying, to which you refer, 
was expressed with respect to a situation where the hay was 
dried at a mill, and such drying was merely a preliminary 
process to the grinding of the hay w'hich took place imnedi-
ately thereafter. Hence, tha.t o-pinion cannot be considered 
a controlling analogy in this case. • •: •, .. 

'.' ' [' "' - '-'i>^Mat{."-''.r— 'i-' • -'' '-ff'-^ ,i.g----.ĵ ,-̂ .̂ .j...-i... -'-.r'.x-.irs, •; ;-.--.•• 

•̂( ., --- ''••''y '• y-.- •' -'• - :"' '• - "' 

189535 
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I n r e p l y r e f e r to 
, .:.. , LE:FUR:JP1I 

.•'.-•' ;' : dt.- y^y..': :.i:. : \--'-..'---^l'. . February 15, 1941 

. . y : . . y ' y ' ' • • ' • " ' ' ^ ^ ' " ' ' ' ' - r " - y ' . : y . - ' ' ' y ' y y ^ • ' ' ' ' • - . ' ' • • - • • . • - • ' ' " • • . ' • ^ ' , . . , . -

Mr. Edwin B. Bartlett, President . •̂'•-•"—-d7:' y .... . . :,: ".' 
Milv/aulcee Stanping Company . . ' ' •,:.-•.-• .-. -•;' 
Milwaukee, Wisconsin '.. "" • '- .'.•.••••'''-'••'--.- d" ' --" - .• d 

Dear Mr. Bartlett: ' dp • 'y, :̂ ••--•.d.b :' '•̂' 

T'nis will reply to yo-or letter of January 9,' 1941 -: .. '1 
with which you also enclosed your letter of October 4, 1940, 
and a letter of January 19, 1941, from W. C. Ci'oy, Recording d-
Secretary, Local No. 233, U.A.W.A.-A,F,L. , requesting an • --!-' 
opinion concerning the applicaoility of the Fair Labor 
Standards Act of 1958 to your scuedule of employment. 

It appears that your normal workday begins ed 
7 a.m. and lasts until 4 p.m. In 1938 you discontinued the . 
practice of allowing a five minute rest period on company 
time -and substituted a 12 minute "lutich period" -running from 
9:.30 a.m. to 9:42 a.m. This change was made at t'ne i equest ::.•,'-•'.• 
of the Americsn Federation of Laoor Local -and has Deen incor­
porated into your contract with that union. In addition to • 
tnis "lunch period" -another lunch period is provided running - :, 
from 12 noon to 12:45 p.m. You inouire whether the 12 minute 
period from 9:30 a.m. to 9:42 a.m. snould be considered hours ' " 
worked for purposes of the Fair Labor Standards Act of 1938, 
Both your letter and that of Mr, Croy urged that the 12 minutes 
not be considered hours worked,- - - -

'̂ , During this 12 minute interval the machinery is '''•• 
shut down and the men wash their hands, relax, lunch, and -' 
smoke. They are free to leave the premises if t'ney desire 
to do so, " •-'• 

As indicated in release R-B37, a copy of wnich is 
enclosed, it is the opinion of this office that rest periods 
of 20 minutes or less s'nould 'oe considered ho-m's worked for 
the purposes of tne -act. The 12 minute interval in the case 
you present is so very much like -a rest period that it must 
be treated as such for purposes of the Fair Labor Standards 
Act. The designation of tnis period as lunoh period c-annot 

(7468) 
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Mr. Edwin B, Bartlett, President Page 2 

change our opinion in this regard. Particularly is this true 
when the facts indicate t'nat tnere is anotner "lunch period" 
coming at the more normal lunch tine and being of -thf.: more 
normal duration for a lunch period,. Accordingly, in our 
opinion the period from 9:30 a.m. to 9:42 a.m. should be con* 
sidered hours worked. 

Yery truly yo-urs, 

For the Solicitor 

-/'( ' -

3y_ 
Ei}fus G. Poole ..:•-..: • .;. 
Assistant Solicitor 
In Charge of Opinions and Review 

''•• -*."> :•?;•' 1 . .; -

y, 

- -t' - . ( 

t 

I 

-. -'.y-^y 'y 

Enclosure 

199754 

.-.. --\ 

' - . , - ' ^ • • - y ' . : ' 

y y . y . ' ' ' 
V' - ..y ' '' 

' ' y ^ y : 

• .,-?.;. • :., 

'{• y y ' . . 

. , • . . • . ' • • : : - -

„ ' • • -••--

, • -

'.. y y y 

•'-.•t ;." . 

/ 

• y -y -•••..•••:?•/'.•."••'• 

y l • .' '•'..'•:'.•' ' 
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February 2 l , 1941 

'•; -̂  In r e p l y r e f e r t o : 
..-.: , " _ _ .,- ', LE:FLTR:MGA 

Leroy A. Brill, Esquire' .''*;!;'' -_; '..':/; :- -
Will Building ../.̂...',..,,/,. ''" / ': ' •.'' ' 
839 17th Street, N. W.- -' "V , -y''-. ' " ' " ' ^yy" '' ' •^'[ . - y ' y ". : ' ' '[ 
Washington, D.C. •y:-„y..'.' .'• yy, „-.'. •'::'' :''..• , ., 

Dear Mr. Brill: ' 1 ' . y .. .l"'! ' y y ' y '• _ / ' ' . ' 

This will reply to your letter of February 4, 1941, in which 
you requested an opinion concerning the applicability of the Fair Labor 
Standards Act of 1938 to a situation which you described as follows in 
your letter of Janu-ary 28, 1941. .. ., ,̂,.. - . - ., • „„..... 

"An employee of a newspaper company (which is engaged in inter­
state commerce so as to come within t̂ ie Act) is employed as a 
reporter. His regular hours of labor are from seven A.M. to 
three thirty P.M. each day at the ne'//spaper office, witn a hg,lf 
hour for lunch. ,; . , i,, ..•,...-_j,.. • , 

"However, during four or five months of tae year he is regularly 
assigned to report on the State Legjislature v/hich convenes at the 
State Capitol some fifty or sixty miles av/ay. Pie is ordered to 
report each day at the Capitol -.vnen the Legislature convenes, 
-usually about eleven A.M., cover the proce-?dings until adjo-urn-
ment (usually at four thirty P.M.) then ret-urn to the ne-vvspaper 
office end write "his story. He does not h-ave to report at the 
office in the mornings d"aring the legislative session, but goes 
directly to the Capitol from his home, v/hicn is in the same city 
as the nev/spaper office. He is reouired to return each evening 
to the ne'vvspaper office to vvrite up nis story and hand it in. 

"The average time required for the tri]j from his city to tne State 
Capitol is one hour fifteen minutes e---'ch way or two hours and 
thirty minutes for the round trip. The employer newspaper com­
pany pays his traveling expenses." 

In our opinion the employee's v/orking day during this period 
extends from the time he leaves home until he has handed in his story 
in the evening v/itn the exception of time for v/hich ne is relieved -
of all duties for purposes of eating meals. 

'Very truly yours, 

Pjj'r the Solicitor 

201588 
202922 

sy_ 
Rufus G. Poole 
Assist.--.nt Solicitor " -
In Charge of Opinions end Review 
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