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Date From 

1-13-U Rufus G. Poole 
(i\ED) 

2-3-41 

2-A-41 

2-7-41 

2-8-ia 

Rufus G. Poole 
(.ADH) 

Rufus G, Poole 
(FR) .... 

Rufus G, Poole 
(CffH) 

Rufus G, Poolo 
(GFH) 

y y " To 

Walter C. Bryan 

John M. Gallagher 

Arthur E, Reyman 

' yy -''• .̂  '.'"' Subject 

Application of Embroideries Indus
try'- Wage Order to Manufacture of 
Chenille-Dotted Veiling, (p. 199, 
par. C; p. 256, par, R) 

Crescent Leather Goods Co, - -
Philadelphia, Pennsylvania 
File No. 37-4369 
(Collective bargaining agreement ex
emption under soction 7(b)(1) — 
agreement does not contain a pro
vision that the employer would not 
employ its employees for more than 
1,000'hours in any period of 26 
consecutive weeks.) (p. 60, par, 
Dj p. 91, par. R.) 

Truck drivers employed by retail 
and wholesale establishmonts, (p, 
38, par. 9; p. 194, par. (h).) 

^ J 

Dorothy M." 'ra.lliams Gold SeaJ. Tank Corporation -, , 
Long Beach, California \: • • 

y y - ' " ' . • • - ' , , . F i l e : 4-621 
"-'.' " ' ' - . . d ' .- M.anufacturing and i n s t a l l a t i o n of 

'';. d • ' o i l storage -t.anlcs. (p , 138, par.E) 

Samuel P. McChesney L. H, Horman Dinig Company 
St. Joseph, Missouri 

..4.. ^ ' ; •',-:' .. File No.'24-1857 (KCL:T0M:LG) 
.̂  .1 -:' (Applicability of Act and the sec-

' .\ tion 13(a)(2) exemption to various 
\ . •' enumerated chain store employees.) 

. - • (p. 69, par. M; p. 102, par. DD; 
p. 144, par. M.) 
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No. 

Date To 

1-31-a 0. R, McGuir«? 
Washington, D. C,.' 

.2-3-41 Frark Scheiner'".' 
New Yoi'k, N, 'Y, -, 

... . , , y y ' f y y y y y " i . t y y y y y ^ y y ^ - , y . 

2-4-41 T. C. Carroll 
,. . Covington, Kentucky 

2-5-41 Philip H. Zittel 
New York, N. Y, 

2-5-41 Gilbert H. Carter 
Nevada, Missouri 

2-8-41 Daniel R. Forbes 
. Vfashington, D. C, 

':%y 
i , i :.-v .-•. 

•. 1 . V- ..!.. . 

2-10-41 S,j', Levenson 
New York, N. Y,' 

• y y k ' y 

LETTERS 

Subject 

(Applicability of Act to marine construction work,) 
(p, 176, par. 5.) 

(Vvliether the manufacture of metal pocketbook frames 
is subject to ladies' handbags division of the 
apparel v/a,ge order.) (p. 199, par. C; p. 256, 
par R.) ^ 

(Computation of hours worked; v/hether traclcmen (so-
called section laborers) of a railroad should be 
for the loeriod between the time they report at the 
tool house of a pur'bicular track section and the 
time v/hen they arrive at the point where the vrork 
is to be done.) (p. 12,3., par. 18.) 

('v'iliether employees of an art auction gallery are 
exempt under section 13(a)(2.).) (p, 69, par. M; 
p. 102, -par. DD.) ,., ..;,, , 

•di ••• ,;-y 'y'K'.y ••:' 

(Meaning of word "station" under section 13(a)(ll) 
exemption.) (p. 76. par. R; p. 115, par. LL; p. 
261, .after par. DD,} 

(Applicability of section 7(c) and 7(b)(3) exemp
tions to tho handlj.ng of carry-over stock from 
previous season and the v/arehousing- of such carry
over stock,) (p. 68, par. 6; p. 74, par. P; p. 94, 
par, T; p. 99, par. (c).) 

••y \ ••».., •' I.' •. 

(Applicability of Act and the section 13(a)(2) 
excniption to a corpor̂ ition bu.-yi.n,g, selling, and 
repairing old silver.) (p. 69, par, M; p. 102, 
par. DD 

n,g oia s i i 'ver , / \v 
; p . 142, par, I . ) 

.KiSf 'Wy 

Issued 2/13/41 
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' , . ' . . •- ; i In Reply Ref er To: 
d 'bd. [ y y y y . . ; , '.. ^ -.,.,.--..., LE.AED:RBS 

-' •' - •- . '-d''- '• • , "•• - i d ^ - ' d i 
•• •: •> '-- -'':'." '• • .yy'P'y. • '̂ •'''-'"'••"• 'd.--Jarmary 13, 1941" 

-.̂ ^ To: Walter C. Bryan .'''yy ';"' ' / ' ' ' y - .. , ' y-.y' y ' y y y - , 
,''• Regional Attorney -A ••.--..'.' -.v-dii-ldv .; : 

'•.y^-"'.p yy-'; "• New York, New York - y y y y f ' ' -y '•yyyyyy y y y ^ ; 
•' • .• y - ' 'd - - .••V -'•:-.;•; • !•', ̂  "'•.-/,-. "••,.. "... 

From: Rufus G. Poole yy^-y-y^^'.. ^ .^^y. •• y :'yy '-'ryy 
Assistant Solicitor ' " ' '•,:-'̂  ''-'-

/ , ' ., In Charge of Opinions and Review .. -̂.diy • .; .1-

Subject: Application of Embroideries Industry Wage Order to 
flsi;/,- ;.•.,• . Manufacture of Cheuille-Botted Veiling, 

y n X ^ r " . . . . . . y^rryir 

. '-v.: 
. • t 

. " .d " 

•qy',. 

r ..:,. 
..y Further reference is made to your coranimication of ' 
kovember 19, 1940, with respect to the application of wage orders• 
to the manufacture of chenille-dotted -veiling. In our .menorandum • 
of January 6, vre advised you it was the opinion of this office ''-
that the emplo3rees therein described v/ore not subject to the 
vrage orders of the Administrator for the Textile, Millinery or't-*'-! 
Apparel Industries, and that in disposing of a case invol-ving !•« 
enployees so engaged v/ho were paid less than the statutory 
minimum rate, i'b was not necessary to take into account the ruccsn-
mendation of the Industry Committee for Embroideries since no 
vmgo order was in effect. 

' »;4'^-pJ'iS-'ff'-i--«•*'••.?.!• î -f? •. •-::'• . 

We are, however, of the opinion that employoos engaged [ 
in cutting or stamping circular pieces from chenille goods who i 
attach those pieces by a pasting, cementing or sov/ing process to 
veiling piece goods, aro ongaged in activities covci'cd by the 
dofini-tion for the Embroideries Industry under the vrage order 
issued by the Administrator on December 28, 1940, which is to 
become effective on Janviary 27, 1941. Wc suggest, therefore, that 
yiou advise cmplo.yors whose employees arc engaged in performing 
the .above operations that commencing January 27, 1941, such 
employoos .must bo paid not less than 37i cents an hour, ^ 

,•.-,:• vt,̂.:,. jj.j order that the information at our disposal in con
nection with this question may be comprehensive, it v/ould be 
appreciated if you would forward to this office for our exiomination 
any files or other material which you may have dealing with this 
subject, "̂  

s 
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C O P Y 

John M. Gallagher, Esquire 
Regional Attorney 
Philadelphia, Pennsylvania 

Rufus G, Poole 
Assistant Solicitor 
In Charge of Opinions and Re'view 

Crescent Leather iloods Co, 
Philadelphia, Pennsylvania 
File No, 37-4369 'set 

LE:ADH:ff.VJ:MF 

February 3, 1941 

This is in reply to your memorandum of December 17, to vftiich 
was attached a letter from the attorney for the subject company. In 
his letter the attorney claims for the company the benefit of the exemp
tion contained in section 7(b)(1) of the Fair Labor Standards Act, even 
though the collective bargaining agreement entered into betvreen the sub
ject company and the Suitcase, Bag and Porbfolio Makers' Union, Local 61 
of Philadelphia, an affiliate of the parent, the International Ladies' 
Hand Bag, Pocke'tbook and Novelty Workers Union, did not contain a pro-vi
sion that the con?3any would not employ its employees for more than 1,000 
hours in any period of 26 consecutive weeks. 

-:-: •• •' We believe that the lawyer's position is completely untenable. 
Section 7(b)(1) of tho Fair Labor Standards Act provides: 

d "No employer shall be deemed to have violated 
subsection (a) by employing any employee for a work-

. T week in excess of that specified in such subsection 
•without paying the compensation for overtiiae employ- •-
ment prescribed therein if such employee is so employed— 

• in pursuance of an agreement, made as a result of col
lective bargaining by representatives of employees cer
tified as bona fide by the National Labor Relations 
Board, vjhich provides that no employee shall be employed 
moi^ 'than one thousand hours during any period of twenty-
six consecutive weeks," ^ - ., • .•;,;; 

The contract in the instant case is fatally defective inasmuch 
as it doos not pro-vide "that no employee shell be employed more than one 
thousand hours during any period of tv/enty-si:c consecutive weeks." The 

(7318) 



Memorandum to John M, Gallagher •:.,'.'';•, ' Page 2 

requirements of section 7(b)(1) are clearly set forth in paragraphs 
16 through 20 of Interpretative Bulletin No. 8, In paragraph 17 
thereof it is stated "the agreement by its oivn ter.ms must set one 
thousand hours as the absolute n'a.-̂djmm-i v.'hich any employee sought to 
be e.mployed pursuant to the provisions of section 7(b)(1) may work 
in any period of tv;enty-six consecutive weeks," 

I believe that you should call the above facts to the 
attention of the co.mpsny's attorney and also point out to him the 
material contained in paragraphs 4 throvxgh 9 of Interpretative 
BiHletin No. 8, which set for'bh the position of the Wa.ge''and Hour 
Division as to the effect of the act upon existing collective agree
ments. 

You should also point out to tho attorney the material con
tained in paragraphs 13 through 15 and 32 ai'id 33 of Interpretative 
Bulletin No. 8, widcli de.nls v,dth the roquiromont of certific-ition of 
tho union by the National Labor Rol-itions Board. ,A.s of this date 
we have no record th-d eithor Local 61 or the parent union has been 
certified as roquii-ed by the act. It should be pointed out to the 
attorney that certification by tho N-ation-al Labor Relations Board is 
a condition precedent to entering into a valid contract under section 
7(b)(1). 

" I • ^ i : y 

• ' • . . ' ^ : . ' ' • ' 

1 :•'! I ' < : , , - • 

.•^}.,^.yy^ v..< 

- y y . y ' 

»;"':.d-'^ .••:•:: 

-I 

••} .' 

•- -:" '••''--fv, 

' yJ^ . 

• ( . - 'yx l 
-.'"-i^rt^'jt.,^../..^ 

• / . ' - . • . ' 

185947 
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LEtFR:DH:HS 

February 4, 1941 

•( • : • - y 

C O P Y .̂  _ • . .•:.-..' V 

Arthur E, Reyman, Esquire v.'"̂  :--:,. ,,.'.' ,;,' 
Regional Attorney ...,̂... . , ,.:J""̂  . d'^ .' 
Cleveland, Ohio "'-' ' '"'' **'̂''' ; -V 

Rufus G. Poole, Assistant Solicitor 'd ,-, •• ' : • - - -'̂:.d- -
In Charge of Opinions and Review ."'.-''' 1 " --v ., : . 

Tnick drivers employed by retail ': i':.d'.,:/d 
and wholesale establitdments. ."•--. 

This v/ill reply to your memorandum of January 16, 1941, 
in which you inquire as to t?ie applicability of the Fair Labor 
Standards Act in the following two cases: ' *'. •- .'• 

"The ov.Tier of a strictly retail establishment ' 1 . 
employs truck drivers who make ordinary ro\itine '•-' •••;. 
deliveries of their employer's merchandise. 
The ov/nor of the retail establishment has an 
agreement with the ovmer of a nearby wholesale 
establishmont vihich provides that on the basis 
of a given consideration the ovmer of the retail 

... establishment v/ill havo his truck drivers deliver 
orders v/hich are filled by the wholesaler to 
the latter's customers. Since it is possible 

••,..• for a single establishment to make wholesale sales 
_....; - — up to and including as much as 49 por oont of its 
;-,..-,, • total sales by volume, it would soom roasonablo 

to say that the drivers employed by tho retail • ' 
'• • establishmont may mako dtdivcries of wholosalo mor-

f. ..̂..- chandiso and still bo •within tho 15(a)(2) ox-
"• - emptlon, so long as tho dollar value of tho mor- ,, .. 

chandiso so dolivcrod doos not oxceod 49 per cent 
. ' '- of the total amount of morohandiso dclivorod. 

"in tho second situation the employer is engaged 
in both a retail and v/holcsalo business but 
maintains a definite segregation of the -bvo branches 
of tho bu.'3incsG within the ostablishmont. Most of 
tho goods sold is delivered by truck. Tho quostion 
presented thon is, con an om.ployoc v/ho is cTJiploycd . 
solely in the retail department bo permitted to 
dolivor packages from the v/holosalo department while 

(7318) 
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Arthur E, Reyman, Esquire •'-'..••,•.- Pĝ gg .[̂wo 

' engaged in the delivei*y of packages for the .,,-
retail department .vithout being compensated 

; ." • in accordance with the provi.-̂ ions if the Act?" 

•-'' • y The second situation pi^esontcd is the simpler, since 
in that case the truck driver is performing exempt and non-exempt 
work for the same employer. In other ^vords, if ho delivers for the 
wholesale ostablishmont he is not "omployed solely in the retail 
department"; tho segregption is not mainto.ined as to him. :•.'.:-•,....." 

Yfith respect to the first situation, the 13(a)(2) 
exemption is likewise lost to tho truck driver sinco ho is working 
for moro thtm ono ostablishmont during R workv/ook. This result is 
reached on any of three possiblo approaches; 

., '" •' V • - (l) tho case pi-oscntud is that of a joint ''•' '•'.'y 
cft.plojTnnnt as in paragraphs IS and 17 of .; •-. d 

.. -' ;".' Intorprotativo 'Bulletin Fo. 13 and tho cm-
' ,. '̂.'•d'̂- •. • plo7/.-;G is doing some covered non-oxcmpt : • .• •-

:, . ' , y : : ^~ : ' - . . v/ork; or , ' •yyy 
: . y (2) tl-.e truck driver is performing exempt 

- • .• -' and non-exoiiipt work for an employor v/ho, in 
•'; so far as his bu.-sincss is Icndlnr'. tho uso of - .. _.. . 
• -•' his truck drivers, is not conducting a : - .-• 

'-.--.'-'.• ' retail ostablisl-ancnt; or 
-• (3) the track dri""-or's work in any ono v/eok . 

'. '-' " docs not find him "in any retail or service 
ostab 11 slunont the greater part of v/hoso • --

•̂ '-'•.-.. soiling or sorv-icing is i.n intrastate com
merce," but rather finds him working in ..:' 
more than one cstablishm.ont, one of which 

- .' is not a rotail establishment. 

It is, however, possible that tho employees may bo 
oxompt under section 541.4 of tho regulations, if all of tho 
requirements, including tho 20 porcont provision, aro mot. 

(7318) 
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AIR I.UIIL 

Miss Dorothy M, Williams .•: • . .. . . , .,•..!:•:.. 
Regional Attornoy y.v-' ',. ;.d::'̂  1 ' • !-.ii.'.- i •., •it5*"'.'--- ' 
San F r a n c i s c o , Ca l i fo rn i a •"-••'•.-•'V •;"•'•:•-'••̂ .•v-.dd-'---" •• •' 

. .r/v--••;;,",.•.::, , -yy-y y.^yy". LE:GFH:RFP 
Rufus G, Poolo •.•:;.•• .''-./.dp-:;'••••-'"•',= •:.'•' 
Assoc ia te S o l i c i t o r ;"-v ' - ^ . r :'.'' •p'«;: .•-• ;.;•,,. February 7, 1941 
In Charge of Opinions and Roviow , ., .';-^ '-. .' -.i. -, -• • <-yyyy,,t.:̂ :iyyy,yy.. 

Gold Seal Tank Corporat ion '••''••:•'.. '••:. , . ••. ', -/>i'd-dd:;" .-i.--
. / • ' - " " ' - y •• 

Long Beach, Ca l i fo rn i a •• y •' -- • ':-•:.. ':-, - • •••-yyyyyyy 
F i l e : 4-621 •/ ••\'. •'"•'•"• • ' '••• , ,v' -p-' - ' • • ' ' 

I fenufacturing and i n s t a l l a t i o n of o i l s t o rage tanks ' d ' d ?'-'" tiv'n 

This i s in r e p l y t o your communication under d.ate of 
October 26 , 1940, 'v/itli regard t o t h e abovo s u b j o c t . I r e g r o t 
t h a t due t o t h e groat f lood of i n q u i r i e s which v/e have r ece ived 
from t h e f i e l d in rocant months, an e a r l i e r repl j ' ' has not boon 
p o s s i b l e . You inqu i re i f , in my op in ion , ( l ) employees en
gaged in manufacturing petroleum s to rage t anks for s a l e t o o i l 
companies producing o i l v/ibhin t h e s t a t e for i n t e r s t a t e com
merce a re w i th in the coverage of the a c t , and (2) i f employees 
engaged in i n s t a l l i n g such banks a t t h e o i l w e l l s i t s w i t h i n 
the s t a t e of production a re sub jec t t o the a c t , ,,, . . ..:,. 

I t appears t h a t t h e t a n k s a re i n s t a l l e d by t h e sub 
j e c t company a t t h e time an o i l w e l l i s being brought i n to p ro 
d u c t i o n . Tho o i l company t o whom tho tanks have beon sold t h e n 
pumps o i l from t h e o i l wol l i n t o the t a n k . Subsequently, t h e 
o i l i s e i t h e r t r a n s p o r t e d from the d r i l l i n g s i t e d i r e c t l y 
th rough pipe l inos or i s t aken avray by tank t r u c k s . Some of 
t h e o i l fro'm tho t a n k s , a f to r bo ing r o f i n o d , i s sold in i n t e r 
s t a t e commorco, , ' . ., 

Wo aro not prepared a t t h i s timo t o rondor a dof in ibo 
opinion r ega rd ing tho omployoes ongagod in producing t h e s e 
s to rage t a n k s . As you know, t h e enforcemenb po l i cy of the 
d i v i s i o n w i t h regard t o cases of doubbful coverage i s o u t l i n e d 
in Legal F i e l d L e t t e r No, 15 (Revised) , , . 

However, i t i s our opinion t h a t employees engaged in 
i n s t a l l i n g such s to rage ta.nks a re t o bo deemed covered as en
gaged in a process or occupation neces sa ry t o the product ion of 
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Miss Dorothy M, William.s Page 2 

goods for commerce. Moreover, tho courts may v/ell hold' that 
such installation operations aro so integrally connected with 
tho drilling and pumping oporations as to render thon a "pro
duction" of petroleum as fully as tho erection of an oil woll 
derrick, v.hich we have consistently held to be \"/ithin the cover
age of the act. No conflict exists, in my opinion, betv/een this 
position and the opinion expressed in paragraph 12 of Interpre
tative Bulletin No. 5, Tho reasoning in tho second paragraph 
on page 17 of Legal Field Letter No, 35 appears to me to apply 
procisely to the installation operations v/hich you describe. 

y y y ^ y 

. "b" -'V 

-*,*-••,. • y - y 

-d...<r' ' I 
y - ' . - ^ ' y y , y . . : . y . 

'•y>^ . y ; 

'iy 
..J - ( . 
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Samuel P, McChesney, EsquDra 
Acting Regional Attorney 
Kansas C i ty , Missour i .. > 

Rufus G, Poole ^d '[, ' 
A s s i s t a n t S o l i c i t o r * ' - •*. •" 
In Charge of Opinions and Review 

L, H, Herman Drug Company.,, , '- ' -
S t . Josenh, .?iissouri „, ."'"•.• 
F i l e No."24-1857 ,'" ' "'•''''.•' -. 
(KCL:TOM:LG) ;' . d ' ." 

LE:GFH:ELN 

Fe'bruary 8, 1941 

•* This i s in r e f e rence t o your memorandum of November 
20, 1940. You s t a t e t h a t the sub jec t company ovms and opera tes 
e igh t r e t a i l drug s t o r e s in the c i t y of S t . Joseph and t h a t in 
Store No, 1 t h r e e omployjes aro employed in a segrega ted room 
in which goods rece ived from v/ithout the s t a t e aro handled and 
d i s t r i b u t e d t o a l l t he r e t a i l s t o r e s . Also in Store No. 1, a 
c e n t r a l execut ive of f ice i s mainta-ined t o serve a l l t he r o t a i l 
s t o r e s . One j a n i t o r has worked in S tore No, 1 in the r e t a i l 
end t h e r e o f , and in t h e r e c e i v i n g and s t o r a g e room, and in t h e 
c e n t r a l execut ive o f f i c e . 

I t i s our op-inion t h a t t he thr-ee employees engaged 
in t h e segregated r e c e i v i n g and stora,i-e roon p roper ly f a l l 
v / i th in t h e coverage of tho a c t , t h i s room being comparable t o 
a warehouse. . , . . . , . . 

The t-j/o employeos of t h e oxecut lvo of f ice mainta ined 
for a l l t h e r o t a i l s t o r e s l ikav/ise f a l l v/ i thin the gonera l 
coverage of the ac t in viov/ of tho-ir ope ra t ions in connoction 
w i th assignment of the i n t e r s t a t e goods t o tho va r ious r e t a i l 
o u t l e t s . We have c o n s i s t e n t l y ta.kon t h i s p o s i t i o n with regard 
t o chain s t o r e s . 

I f the r o t a i l po r t i on of Store Ho, 1 i s o n t i t l o d t o 
the s e c t i o n 13(a ) (2 ) exemption, tho j a n i t o r v/ould bo exempt 
from tho pro-visions of tho ac t dur ing any workv/oek in which h i s 
a c t i v i t i e s v/oro confined s o l e l y t o t h a t p o r t i o n of thn s t o r o , 
Howovor, during any v/orlavook in v;hich t h e j a n i t o r , in a d d i t i o n 
t o h i s d u t i e s in the r e t a i l p o r t i o n of S tore No, 1, performs 
any v/ork for e i t h e r tho r- icoiving and s t o r a g e room or t ha cen
t r a l oxocutivo o f f i c o , ho v.rould not bo w i t h i n tho oxompbion of 
tho a c t , :'..;,,..,•',•••,.•-;" ..;-r,.,«^ ".td.- ..,-' y - '-. 

. y y^y. .̂ :̂ (7318) 
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. >v , - ,,.,.;.• 

In Reply Refer To; 
LE:GFH:?IF 

January 31, 1941 

•y y y : . •. \ • • ,- • - • • : . . v «t«iS53-'*--*f i ' "- '* •• ; . • ; ' » : ' ' - . ; - ^ ' ' 

0, R. McGuire, Esquire .'' . , , . " > 
Soutliern Building ..-.':'•'.-:"/:;. '• ' ' ' 
¥fe,shington, D. C. . p • ,-.; .: ' 

Dear Ivir. McGuire: --" " -"'. y y'-^'yy . .,y '. : 
• • • ' . . \ • • • • • • • . . . . • ^ . . • ' . 

I have read wi th great i n t e r e s t your communications of October 8, 
November 12, Decombor 9, and Docombor 13 , 1940, in which you sot forbh argu
ments and a u t h o r i t i e s for your p o s i t i o n t h a t tho Fa i r Labor Standards Act 
should not apply t o employoos ongagod in marine c o n s t r u c t i o n v/ork. I t i s 
your p o s i t i o n t h a t omployoes of a marine c o n s t r u c t i o n con t r ac to r ongaged, 
for example, in dredging a harbor , bu i ld ing a sea w a l l , bu i ld ing a pior 
a t t ached t o the land, or b u i l d i n g or r e p a i r i n g a br idge - whether for a 
highway a u t h o r i t y or for a r a i l r o a d - a re not engaged in comiaerce or in 
t h e product ion of goods for commorco and hence a r e not covered by t h e Act , 

After giving your arguments c a r e f u l c o n s i d e r a t i o n , we have con
cluded t h a t t h e p o s i t i o n \vhich we havo t aken in paragraph 13 of I n t e r p r e 
t a t i v e B u l l e t i n No. 5 i s c o r r e c t . Moreover, i t i s our opinion t h a t as a 
genera l p r o p o s i t i o n , employees of c o n t r a c t o r s engaged in main ta in ing and 
improving navigable vjators in t h e Niiitod S t a t e s , w i th a view t o enhancing 
t h e i r o f f i c i ency as e s s o n t i a l i n s t r - amen ta l i t i e s of i n t e r s t a t o or fore-ign 
commerce, a re ongagod "in i n t o r s t a t o coiranorco, and subjec t t o tho a c t . 

You point out t h a t in s e c t i o n 3(b) of the ac t i t i s s t a t e d t h a t 
"'Commerce' means t r a d e , commerce, t r a n s p o r t a t i o n , t r a n s m i s s i o n , or commu
n i c a t i o n among the seve ra l S t a t e s or from any Sta.te t o any place o u t s i d e 
t h e r e o f . " You argue t h a t s ince marine c o n s t r u c t i o n emploj/ees are not 
engaged in any of the a c t i v i t i e s enumerated in t h a t s e c t i o n , i t follov/s ."*, 
t h a t t hey are ou t s ide t h e scope of tho a c t . Of course , you w i l l agree 
t h a t t h e terms employed in soc t i on 3(b) a re h igh ly t e c h n i c a l l e g a l t e rms , 
ca r ry ing a connota t ion far more complex and comprehensive than v/ould be 
a t tached t o the samo synibols . i f t h e y were used in ord inary l aynen ' s con
v e r s a t i o n s . "Commerce" as u.iod in s e c t i o n 3 (b ) i s a term which c a r r i e s 
in i t s s i gn i f i c ance a great number of a u t h o r i t a t i v e court d e c i s i o n s . By 
a long process of a c c r e t i o n , t h e term has acqu i red a s i g n i f i c a n c e v/hich 
can hard ly be embodied in any cucc inc t formula. One must consider t h e 
a c t u a l f ac t s of the dec i s ions in which the t e r m has been def ined , Yfe 
be l ieve t l i a t t h e r e i s ample j u d i c i a l a u t h o r i t y for our p o s i t i o n t h a t em
ployees engaged in ma in t a in ing , r e p a i r i n g , or r e c o n s t r u c t i n g e s s e n t i a l 
i n s t r u m e n t a l i t i e s of commerco, inc lud ing nav igab le w a t e r s , are engaged 
in commerce, and hence subjec t t o the a c t . 

(7318) 
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. . . . . . , . . . . . . . . . , ' ' : • • ' . . ' ' • • . - . ' ' • y . . . • . . - ' ' ^ . ••- / 

In approaching questions of coverage under the Fair Labor Standards 
Act, where construction v/orkers are engaged in the employments you describe, 
i t is clear tliat a conclusive answer may be given only v/ith respect to 
par t icu lar s i t ua t i ons . In each case, the question bo be answered is whether 
the a c t i v i t i e s of the employee aro so closely re la ted to in t e r s t a t e commerce 
as to be a parb of tha t commerce. 

Unfortunately the precise de ta i l s of the a c t i v i t i o s of the employees 
to whom you rofor are not dosoribod in your memorandum of Octobor 8 with 
suff icient pa r t i cu la r i ty to enable m.o to adviso you with respect to t he i r 
s ta tus under the act as precisely as I should l i k e . You sbate on page 5 of 
your memorandum, however, that tlie dredging employees described by you are 
not engaged in the production of goods for comrsierce by the obtaining of the 
materials which accumulate iu navigable v/aters, but tliat the chief pu.rDose 
of these dredging operations i s , as you point out, usually bhe deopending 
of the riv'er or harbor and ramovin.;-: obstructions t he r e in . If such r ivers 
or harbors aro regularly u t i l i z e d by craft which ply in in t e r s t a t e commerce, 
i t would seen ovon on th i s incomploto statenent cf facts that tha dredging 
employees aro engaged in v/ork dosigned to protect and f a c i l i t a t e such i n t e r 
s ta te conmerce and bhat tho employee engaged in such v/ork is as much engaged 
in in tc r s t a to commerco as an omnloyoo engagod in the ronair ing of an in te r 
s t a te bridge, t rack , engine, or car . Podorson v. Dolavinarc, Lackawanna & 
Western R. Co., 299 li .S, 146. I t is also of intor'est t o ncbe in t h i s con-
nootion that tho Supremo Court of the Un-itod States in the rocont decision 
of United States v. Appalachian Elocfaric Poi/or Company (U,S, S, Ct , , No, 12 -
October term, 1940, decided Decenber 16, 1940) held that a v/aterv/ay, other
wise sui table for navigation, is not barred from bliat c l a s s i f i ca t ion merely 
because a r t i f i c i a l aids must make the higlivvay sui table for uso before com- • -
marcial navigation nay be undertaken,, yy. . i .-.,•- •,- - .: i-.-.-

With respect bo the or ig ina l construction of a p ie r , a bridge or 
a soa wal l , on the basis of the meager facts co.ntained in your communication, 
I can only refer you again to paragraphs 12 and 15 of Inter pre-b at ive Bulletin 
No. 5, Even the or iginal construction of cor ta in bridges and piers might 
well be held by the courts to f a l l within the coverage of tho act i f in fact 
such operations tended suf f ic ien t ly to enhance tho streams of navigable 
waters as means of in t e r s t a t e t ranspor ta t ion . Furthermore, where, as is 
frequently the case, the construction of a levee or similar s t ructure 
d"irectly operates to "Inprove or protect the navigabi l i ty of a r i v e r , harbor 
or other navigable v.'aber of the United Sta tes , em.ploye0S engaged in such 
construction work, vrhether or ig inal or repa i r , a r e , in our opinion, properly 
t o be deemed engaged in in t e r s t a t e conmerce. Such construction work mlglit 
be covered by tho Fair Labor Standards Act, even if I t did not d i rec t ly 
improve navigabi l i ty . Again the case of United States v. Appalachian 
Elec t r ic Power Company (c i ta t ion supra) is of i n t e r e s t : 

(7318) 
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"In our view, i t o.annot properly be said tha t the 
const"itutional powor of the United States Over i t s 
v/ators is limitod t o control for "navigation . . . . 
Navigability, in the sense jus t s ta ted , is but a 
part of th i s v/hole. Flood urotoct ion, watorshod 
development, recovery of the cost of inprovenents 
through u t i l i z a t i on o.£ pov/er are l ikewiseparbs of 
commerce control . . o . That author i tv / the commerce —— « . — ——.̂  .̂  i « 

power/ is a.s broad as the neods of connerce." 

With regard t o the maintenance, repair or reconstruction of piers 
and bridges, however, assuming t ha t under the par t icu la r ciroun.stancQS such 
items are properly to be viowed as esseirbial ins t rumenta l i t ies of commerce 
within the moaning of paragraph 13 of Intorprotatrde Bullotin No, 5, i t is 
our opinion tha t em.ployeos ongaged in maintaining, repa i r ing , or recon
s t ruct ing such s t ruc tu res , are proper?.y t o bo dGe.:';ied covered by the ac t , 
Thoro would not appear t o bo any approciablo d i s t inc t ion in Isgal contem
plat ion betwoon such consbruction-v/ork and the ropair and maintenance of a 
highway, a railroad bridge or t r ack , or any other e s sen t i a l instrumentali ty 
of in-berstate commerce, 

I have o'utainad the f i l e containing the pleadings in the case of 
Wohlgemuth v, Dickie Construction Company, to v/hich you refer in your l e t t e r 
of December 15. I-̂ ; did not appear t o be clear whether the employee ivas en
gaged in connection with ths or ig inal construction of a nê v telephone build
ing or the reconstruction of tho exis t ing building. Hence, i t seoms that 
the true significance of the docision cannot be estimated u n t i l sufficient 
evidence is available to resolvo t h i s question of f ac t , . . . 

• ".'- f-"l:':-M"d::. '• .-yyy^yy •y-'y<''̂  . -Vory t r u l y yours, *' ' * 

Gsrard D. Rei l ly 
Sol ic i tor of Labor 

153457 
96783 
184250 
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'-•': d. .' .."..''••; In Reply Refer To: 
.' ' ..••••.•.•••..';•,'•:;' '••••''yyyy^y, ... .LE:JDH:EW 

-'._,•.::•; , :,•'.;. .yp.,..d"";.:.,d" . • . - . y ^ ' ' ^ : ' ' * ' ' ' y y . y y y Feb. ?, 1941 

ITank Schelner, Esquire yyyyy .y} i - - ' ' y^ :y .y^ 'y ' - : ' : yyy .;'.•' .;-:l-'-«.;J.-'d' 
270 Broadway y y . y y y '• -'•;,'' ''-••••',-. :>:,/, ...ii-,;..:.;. pttdfV •:,.•;.«:.; ' , 
New York, New vork :• •y.-iv .",... y ..•: ,---.:..:.,;'...:: ,'. 

•,̂..:-- . - y , y . . . . . ' • • . . . yy • .;«.,;..i'; ;.d~:»-' • ' 
- • ',"" •' • • '•. --.' '•• 

Dear Mr. Schelner; " • 5;̂'d •''' •;;,-d.:,.d c/ 
Your letter of TJovember 25, 1940, addressed to the New York 

regional office of the Wage and Hour Division, has been referred to me 
for answer. ,, ... .,. • .,. . . ,. . 

You refer to manufacturers who make metnl pocketbook frames and 
vho are paying a minimum waf-te of 30 cents an hour. A 35 cent minimum wage 
rate became effective for the ladies' handbag?? divisio.n of the a-oparel 
industry on Ju'.y 15, 1940. This division w^s defined to include "the 
manufacture of ladies', misses' and children's handbags, pocketbooks and 
purses from any m.aterlal of any kind or natiire except metal handbags, 
pocketbooks, purses and mesh bags." It vdll bo noted, however, that this 
is one of the divisions of the ao-oarel industry over which tho committee 
was given jurisdiction for the recommendation of minimum w.ages. The 
au'oarel indusory over which the apparel industry committee was given 
jurisdiction vas defined as including "the manufacture of all a-a-o?>rel, 
apparel furnishings and accessories made by the cutting, sewing or 
embroidery vjrocesses." In general, the minimum vrnge rate ap-olicable to 
the manufacture of a specified article does not apply to the manufacture 
of parts which ire made by processes other than the cutting and sewing 
processes characteristic of the ap'oarel industry. 

' On the basis of the facts submitted in your letter, therefore, 
it is ou'^ coinion that the wage order for the ladies' handbag division 
of the a-Ti-oarel industry does not apply to firms which are engaged in the 
manufacture of metal pocketbook frames. 

It. "'" ' • y - y . . y • -••'-,. Very truly yours, y^yyy'^' ' ' .y.yy.yyy:y' 'yy: 
1 , ;.? ••;'!.•.. .:'••'',. ••.•;. - •. - ' • • ' " • ' y : ' -y , . ' • . . : ' • • : 

y' ' • • '-yy-'---' '•' For the Solicitor .-•,': 7 

By 
Ru'fus G. Poole 
Assistant Solicitor 
In Charge of Opinions and Review 

185559 
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February 4, 1941 

LE:FR:A'^:HS 
C O P Y 

' 3 . - y y . y -.".-•> :̂ ,̂.-..̂  •". . • ' . "• < . 

Mr. T. C. Carroll, yice-president 
Brotherhood of Maintenance of Way Employees 
711 Scott Boulevard 
Covington, Kentucky 

i. r J.,..;. 

"-̂ .-•d.:'h-f::t . ' & 
Dear Mr. Carroll; 

This is in rs-oly to y--iur letter of January 24, 1941, in 
which vou a.sk v/hethor trackmen (so-called section laborers) of the 
Georgia and Florida p.ailro.ad sho'ild be -paid for the oeriodbetvreen 
the time they re-oort at the tool hoi^se of a -particular track section 
F.nd the time --hen they arrive fit the -ooint vrhero the work is to be 
done. You cite t^aragraph 12 of the Division's Inter-ore tat ive 
Bullotin iTo. 13 in suu-oort of your contention that trackmen are 
entitled to be paid for the oeriod in question. 

You p . r e correct in yeur understanding. Traclonen under 
the conditions you describe begin work, in oior oninion, at the time 
they are required to assemble at the tool house. See -oar.igraphs 
2 and 13 of Interpretative Bulletin N o . 13, a copy of w-hlch is en
closed, i . 

•"̂ Tote thrt section 15(b) of the act authorises emuloyees 
to Institute suit to recover double the .amount of alleged un'oaid 
minimum v/ages or 'un'oaid overtime comnensation, ' • .•,..:. 

• - -»"'.d.I'or y o u r Infomation I am also enclosing a co-oy of the 
Workers Digest and. a Confidential Complaint Form vrhich you may file 
with the regional office indicated on the atta.ched oink sli-o. If, 
.after studying the enclosed m.aterial, you have any further questions, 
please do not hesitate to call upon me again. -"•;•:•'- ••. -.*•-•-

. ," •--̂.'"d'''"•;'''• • .• 'V ' •••-•,-- .••;,'.''-'d- Sincerely veurs, y ' : ^ ' '.'.d- d̂_ 
:,' '-..- . l i y . y . - ' y y r : y . y y y - - yyy .yy._ •• „ ...... ..A-,',.,," ,«*:..••.-;,-•..'id 

Philip B. Fleming 
Administrator 

Enclosures (4) 
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Mr. Philip H. Zittel 
5206 - 3rd Avenue 
new York, New york 

- 14 -

in Reply Refer To; 
LE:PR:AMS 

Feb. 5, 1941 

i/ 

Dear Mr, Zittel; 

This v.dll reply to your letter of December 5, 1940, ..; 
in which you give further details concerning your employment 
in a.n art auction ga.llery. You state that the goods sold 
come from other st.ate3. You also state that cortain of the 
customers of the gallery are dealers v/ho resell at a profit, 
e.n-1 the rest are private people v-ho reside in the state al
though there are some bû /ers from other states vrho have their 
purchases shipped out to them. Roifcver, you stcatc that It is 
your opinion that less than 50 percent of the salos are to ; 
people in other states. y . , . . . / - . 

It does not appear from your letter vrhether 50 per
cent of the sales at the auction gallery are to individual 
private cons"aners. if 50 percent or more of the sales are to , 
individual private consumers, erriployees of the gallery would .; 
be exempt as employees of a ret.all establishment, the greater 
part of whose selling is in intrastate commerce. (See para
graphs 5 through 9, 24 and 25 of interpretative Bulletin No. 6, 
a copy of v/hich I sent you. See also rele-ase G-27). If, on 
the other hand, over 50 percent of the sales are non-retail 
sales, the exemption would be inapplicable, if such is the 
ca.se, it is my belief tha.t employees of the gallery would be 
entitled to the benefits of the act, except those who may 
meet one of the definitions described in Regulations, part-:; • ;•• 
541, a copy of which I sent you. . . . . , . . , . . ..-"•. 

With respect to those galleries who send their em
ployees out of the state to hold an auction at an corner's 
home, it is possible that the auctioneer will be exempt under 
Pa.rts 541,4 or 541,5 of Regulations, p-art 541, The auctioneer's 
assistants may be exenpt under part 541.4. A,ll of the re
quirements of the applicable d.efinition must of course be 
satisfied,. •/?:-'-yy' ' • • • '. ..̂  ••• yy.'--

Very truly yours. 

For the Solicitor 

182675 

By 
Ri.ifus G. PooD.e 
Assistant Solicitor 
In Charge of Opinions .and Review 
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in Reply Refer To: 
LS;'''n:ESG 

1 V . 

February 5, 1941 
Gilbert'H. Carter, Esquire ',. • . .̂  • ''?s.v 
Ewing, Ewing & E'-dng _•'".' - ._ ,';..d 
Nevada, Miasouri - -, .•' ' 

Dear Kr. Carter; 

Reference is ma.de to your letter of October 23, 1940, in 
which y-u inquire about the applicability of the pair Labor Stand
ards Act of 1938 to employees of a telephone coinpany. 

The act, a copy of which is enclosod, which became ef
fective on October 24, 1938, ap'olies to employees engaged in inter
state commerce or in the production of goods for interstate commerce. 
On August 9, 1939, an amendment to the act, designated section 13(a)(11), 
was enacted. This amendmont, vrhich was not retroactive, removed from 
the wago and hour provisions of the .act "any svritchboard ooerator em
ployed in a 'public telephone exchange which htis less than five hundred 
stations." it should be noted that the exemption relates solely to 
svritchboard operators .and does not include maintenance and other em
ployees of telephone companies. It should be noted further that the 
term "station" as used in the exenptlon mea.ng a telephone transmitting 
and receiving instrument and includes extension teleihones and tele
phones for vrhich sv/ltchlng sorvice is provided. It is our opinion 
that employees of public telephone exchanges who do not fall within 
the scope of the exemption should be considered as subject to the act. 

The foregoing discussion represents the opinion of this of
fice, and is based on a study of the legislative history of the act 
and of the amendments thereto. You will note that in the case you put, 
each of tho farmers' telephones would be considered a station and so 
would each of the phones in the hotel. i-'.f'l'-'v'd-d.. 

As is suggested in paragraph 9 of bullotin No. 5, the appli
cability of the act is not .affected bj'' the amount of work which an em
ployee performs in interstate commerce. 

Section 13(a)(2) of the act provides that the wage and hour 
provisions shall not ap-oly to "any employee engaged in any ret.all or 
service establishment the greater part of v;hose selling or servicing 
is in intrastate commerce." Enclosed herewith is a copy of Interpre
tative Bulletin NO. 6 which discusses this exemption, and your attention 

.v*"-' 
(7318) 
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is particularly directed to paragraphs 10 thro-iogh 15 thereof. On the 
basis of the inform,atlon .contained therein, you vrill note that your 
business is not considered to be a "service establishment" within the 
meaning of this exemption. 

For yo-iir information, I am also enclosing copies of inter-
pretati-co 'Bulletins Nos. 1, 4, and 13; Regulations, parts 516 and 541; 
and the Lmployers' Dlg':̂ st. If, after studying tho enclosed :Tiatcri.''l, 
you ha.ve .any further questions, plea.se do not hesitate to call upon 
me again. .^.y •'•.. -y.': :• y"' . ' '"'-•. . . - • • y y v •: 

•. • • . •. '̂  •',.••: •• (5 h <•', . . . ' . . • 
' . I •••>- I . • : ; - i . . - • 

• •• :fYyy.'yy-y ....̂ -̂ Yovy t r u l y y o u r s , 
• y . . . . y ..'y:.y y.y.} - y - i ' ' . ' '-.:: :•- : - ' y . -

. • • : . . . . • , . , ' * . ' . . - ' - • . ' " ' • • " ' 

^̂ ••y- •'•"?•-<'..P;;i"'d- ,/:/.-•-, ;••""«: Por the Solicitor. ' - • ., • '• 

By 
Enclosures (9) 't ''t : . . '•'Cd ' .̂ 'd"'- R'̂ i-i'̂ '̂  G. Poole 

!'• . Asslsta.nt Solicitor 

•:L ; . 

^ • : y . 

In Charge of Opinions and Review 

:M"W,:H, 

•• • \ y 

'̂ ;̂ -.ii & : : : i i ^ y . i y y y y y . • 
•' - : ' . 5 • • -'•K »•• -

••' i?- ^ s " - : - , - " ->f •^y 

y...-.!- , . . i.i. 
•.>v .̂ 

'.^••i&'J 

••"lyyyy.tiiy^ ..y 
- • : ' • - . : • • , / • - , J ' dd 

: , ; - • ; • . • • • ; " . • > • • • ' • : • • ; , ; 

uyyS£i-k:y.:'f::k^is .y. 
- ̂ ••.kc•-,-:.*.- ..y - f̂  . <•,. 

-

i' 

-.," 

y - . 

.'i=.? ...»., 

. I - ... 
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In re-oly r e f e r t o ; :,* 
y ' • • '. • ' "• . . ' LE:ILS:NC '̂ ."' 

February 8, 1941 • ' : 
Daniel R, Forbes, Esquire ' "' > - ' 
National preservers Association 
839 Seventeenth Street * A.̂  ; 
Washington, D. C ' , . - , . ? ' 

Dear Mr, Forbes; 

This will reply to your letter of December 11, 1940, 
concerning the applicability of sections 7(b)(3) and 7(c) of the 
Pair Labor Standards Act to a particular factual situation. 

You indicate that it is a customary procedure in canning 
plants for the employees during the canning season to move canned 
fruits and vegetables, which have been carried over from the previous 
canning season, either from one place to another within the cannery 
or from the cannery to a place outside thereof. You inquire whether 
or not the handling of this cnnjied stock would defeat the exemptionsf 

With respect to the section 7,(c) exemption, we have con
sistently stated that that exemption applied only to em-oloyees of 
the cannery engaged in canning perish-able or seasonal fresh fruits 
and vegota.bles or in operations that are an integr.al part thereof. 
See para.graph 23(a) of Interpretative Bulletin No. 14, which indicates 
the tests that must bo met in order for the exemption to a-ouiy to 
particular employees. In my opinion the handling of carry-over stock 
is not exempt under soction 7(c) and in any workweek in v;hich an 
employee handles such stock, the exemption is inapplicable to him, > 

With reference to the section 7(b)(3) exemption, you are 
aware of the fact that that exemption applies on an industry basis. 
See the enclosed copy of release R-974, If the warohousing operations 
about which you inquire .arc operated exclusively in connection with 
the canning of fresh fruits or vegetables by a particular cannery, it 
is my opinion that .the exemption applies also to the vrarehousing of 
carry-over stock. The exemption is lost, however, if products other 
than canned fresh fmilts or vegetables are handled in the v/arehouse, or 
if canned goods prepared in other canning plants are stored there, 

•yfe'ry truly yours, :' ••:•: ';;', 

,. > For the Solicitor 

Enclosures (2) 
CO Mr. Harold Stein 

By^ 
Rufus Or. Poole 
A s s i s t a n t S o l i c i t o r '.v 
In Charge of Q-oinions and Review 
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Mr. S. J. Levenson 
51 East 42nd Street 
Nevr York, Nevr York 

- 18 -

in Reply Refer To: 
•LE:FR;MP 

February 10, 1941 

Dear Mr. Levenson; , • . . 

This will reply to your letter of December 18, 1940, 
in-vrhich you give further details as to the activities of the 
corporation engaged in buying, selling, a.nd repairing old silver. 
You state; 

'-•" ' •- ' •• .••••-' y ' l j y ' . z ^ y :^'}'y ,<?i.*:.̂-'̂'i'ji>..;,»•''•.'''. •:•; •"• ,y ' • d, - • " -• d' 

• ' - "The repair v/ork is segregated to a separate d ' 
yy.^yy-- ;-' corporation, and so must be treated as a separate 

''•i.!t'i^ •' yy. entity. The repairs consist of polishing, remov- '-,- '.;•-
''•"-,---' ing dents, repairing broken handles, etc. which •'>?: .-

- includes minor solder vrork and hinges; to a small ' '' 
-̂  ' •- extent, silver-plating and engraving." 

If some of the silver thereafter lea.ves the st.ate, it 
is the opinion of this office that the employees engaged in the 
repair work are within the general coverage of the act and are 
not exempt under section 13(a)(2) to which I referred in my letter 
of December 14, 1940. 

If the repair work is completely.segregated from the 
distributional activities of the comp.any, the employees engaged 
solely in distributional vrork may be vdthin the 13(a)(2) exemption 
if the greater part of the sales of the distributional establish
ment are in Intrastate commerce and if at least 50 percent of its 
sales are at retail, ^ - '•• -- ?; •'.•.-.' 

;. /f ,,' Yer^r truly yours, 

For the Solicitor 

188056 
182714 

S7 
Rufus C-. Poole 
Assistant Solicitor 
In Charge of opinions and Review 

(7318) 




