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UNITED STATES DEPARTMENT OF LABOR 

• Off ice of the S o l i c i t o r 

, ' ' ; ;, January 7, 1941 ' ' , ' 

:• i.... ••,-,•...;,. ..... • • ' ^ " . 

Attached Ouinions 

Copies of recent opinions on subjects indicated below are furnished 
herewith for your infonnation: 

Date 

12-30-40 

From 

12-21-40 Rufus G. Poole 
(VCW) 

Date To • 

12-27-40 W. Garfitt "/ 

lilton Socolof 

1-4-41 Burton E. 
Robinson 

1-4-41 R. A. Turrel 

MEMORANDA 

To 

Sam'uel P. McChesney 

LETTERS 

Subject 

Request for Interpretation un
der Textile Wage Order of Keep 
Elean Cover Co., Inc. St. Loul 
Missouri File No. 24-146 
Reference: SLL:SPMc:ZD 
(lliTiether em-oloyees engaged in 
fluffing ba,led filling by pass
ing the compressed filling 
through a pickin.g machine, the 
manufacturing of filling being 
completod in the pl,ant of an
other com-pany in another state, 
are covered by Textile Wage 
Order.) (p. 199, Par. C; P. 256, 
uar. R). 

Subject 

(A-npliCcibility of outside salesman exemption to "track 
salesnan" employed by fresh fruit and vegetable car
load dealers. An analysis with respect to the section 
7(c) exemption). 
par. 4(G); P. 102, 

(p. 68, par. 
par. 5). 

•p. 72, par. N; p. 99, 

(Applicability of Act to a manufacturer of chocolate 
milk whose sales are wholly v/ithin the state but also 
purchases some of the materials from a stock of mer- : 
chandise kept at a warehouse within the same state by 
an out-of-state manufactui'er. Applicability of section 
7(c) to chocolate milk), (p. 57, par. 3; p. 98, par.3; 
p. 151, par. 3). 

(Applicability of Act to warehouse and inventory em
ployees of a chain drug company), (p. 25, par. A; 
p. 1-44, par. M; p. 194, par. (g)). 

(Application of section 3(d) to members of local draft 
boards), (p. 49, par. B; p. 81, par. D; p. 179, par.D)L. 



0 
December 21, 1940 

In renly refer to: 
IE:YĈ -/:LF • 

To: Samuel P. McChesney, Esquire :,,•'••••••.•' ' •y-ys^: • y'.^. 
Acting Regional Attorney .-v -,. .: , 'o. .,',,. •'. • ; .,. . •',. 
St. Louis, 3dssouri •,.'•''.': . ;••'•••- -• .• ' ly' .' 

From: Rufus 0. Poole 'C .-.'.4"'' "̂̂  ̂ ' '• ' '• ' -. 
Assistant Solicitor , ,' ' , . , 
In Charge of Opinions and Roview t. '' 

Subject: Rerjiuest for Interpretation under Textile Wage • . -̂  
Order of .Keep Klean Cover Co., Inc, 
St. Louis Missouri r , . y;y-^ y <• . . . d' -
File No. 24-146 '" '''' yy, "-y ''. .y •' • y: -
Reference: SLL:SPMc:ZD .:.',-'• •' >• \ . 

It appears from your memorandum of October 25, 1940, 
that certain employees of t.he subject corporation are engaged 
in fluffing baled fillinp^ by passing ths oomprossed filling 
through a picking machine. The manufacturing of the filling 
is completed in the plant of the Phillips-Carey Company of 
Hamilton, Ohio. , .'' : 

It is our ooinion that the operation in question 
does not constitute a "manu.facturing of batting, v/odding or -̂  , . 
filling" v/ithin the moaning of the textile indurdry wage order, 
and that omployoes engo.god in processes or occupations necessary 
to the oporation of tho picking nachine in the subject company's 
Td.ant are not entitled to the banefits of the textile wage order. 
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DocGm'-̂ er 27, 1940 

In Reply Refer To: 
IE:KCR,':SQM 

Mr. W. Garfitt ' -" •" ' ' " ' ' - ' ' 'y-'-yyy " - / . 
Executive Vice-President ,, ' " ' • .. -'-. di •;,•;•-.di.'.'̂  •' '̂ .sid ' .d'.' 
United Fresh Fruit & Vegetable ''•'.'.-"" '*"• 

Association .i'""-rd ' ;, 
1425 South .Racine Avenue • "-' - •• , ' " .'•/''""'••''''•• " ' 
Chicago, Illinois . .''c'' -'': /-M̂'V'"'';::;:- '̂ d d'-••'• 

Dear Mr. Garfitt: ' '•••••" '• .: '- -i C' \y 

"•'"'•' This is in reply to your letter of October 25, 1940, 
addressed to Mr. Snyder, in which you inquire as to the ap
plicability of the outside selesman exemption provided by sec
tion 13(a)(1) of the Fair Labor Standards Act to so-called 
"track salesmen" employed by fresh fruit and vegetable carload 
dealers. I regret that an earlier repl;.'- v.ras not possi'Hle. 

'0'••-;'- You indicate that the salosnen ar.-; engaged in naking 
sales on "teair-track" at vdich the cars loaded with fruits and • 
vegetables are located, and ."t'peiid only a ninor portion of 
their time in the office of the dealer, ' d̂ '' :.•-" 

••''••' If particular Ioc':.tions at the track.i are regularly 
assigned to the deul^ers, it would seom that such locations 
should be considered as the place of businoss of the dealers 
within the nea-ning of the outside salesna.n definition -orovided 
by section 541.5 of the enclosod Regulations, Part .541. In 
this case, the outside .snlesman e7:c-;mpticn would not be applicable, 

As you are aware, section 7(c) of the Act provddos a 
14 workweek: hours exemption for employeos ongaged i'n packing 
perisht-blo or seasonal froush fruits or vegetable.<5 in any place 
of e mp I oy in e nt '.vhere the wiiployer is engaged, in such activitios . 
I.f an e.t!iployer is to contend that tho track salesmen ar:.; outsido 
salesmen in that they are enployed away from the employer' s 
place of business, it v/ou.ld seem to follow necessarily that the 
other employees of the enployer for i,i/hom the section 7(c) exenp
tlon v/as claimed would not be entitled to such exemption be
cause the enployees v/ould not be em.ployed in the place of en
ployment where the employer is engaged. 

.; f • •- -.* 
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Mr. Garfitt Page 2 

You also indicate that the track salesmen receive ,':-
a very substantial salan/, I diroct your attention to the ;,,,.; 
nev/ adm.inistrative exemption defined in section 541.2 of 
Regulations, Part 541. This definition carries the salary i 
requirement of |200 a nonth and may be applicable to par- y' 
ticular track salesmen v/ho neet the requirenents of the def
inition. See in this connection the discussion beginning 
on page 23 of the enclosed copy of tho -Report and Recommenda
tions of the Presiding Officer upon which the nev/ Regulations, 
Part 541, v/as based. . , , -

y y 

'Very truly yours. 

For the Solicitor 

Enclosures (o) 

#165677 , • , . ,-

'h.yy 

I.. •'••i 

Ru.fus G. Pool;i 
A s s i s t a n t Sol - ic i tor 

:a/jL 

In Charge of Opinions and Re-dew ' 

... .''. 

•.,r • ' •!• ••-• 
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December 30, 19.4-0 

In Re-oly Refer To: 
LC:GFH:NF 

Milton Socolof, Esquire •••,:''.•. '.-' •y . .."; i •. 
Stroock & Stroock , .'.•..:'••,.•'-'• "-• , -•̂•'•' ... ' •-...." 
61 Broadv/ay • y':..:y.'.':'.''y yy •'-•',; '''•:--" 
New York, New York • .-' : y..:. :• • y ••yy •'.,. .' ••:••• ''*;::''•/:,.::' .'• 
Dear Mr. Socolof: •"",',. . '"'• i ;.• .' """ "" " ' - -'"--' •"' i.- . 

..• '..•:• • ."i. •' - y . •'• . , . - • • ... ..•-. 

Mr. Fruchtman has a.sked rne to reply to your letter 
of Novenber 8, 19AO. p. , ., 

You ask for our opinion regarding the status vmder 
the Fair Labor Standards Act of the enployees of an Ohio .r̂-ianu-
facturer of chocolate milk. It appears that all of his sales 
are made v/ithin the state. You ask if his status under the act 
is affected by the fact that some of his. purchases of raw materials 
aro made fro.ni a stock of nerchandj_so kept at o. v/arehouse in the 
st.ate of Ohio hy a Nev/ York m;inufacturer. ,. . . , -

-/--. .•-.•.'• .\s you 1-cnow, of caurne, the act, a copy of which is en
closed, applies to employeeti v/ho are en^-aged in interstate commerce 
or in th= production of goods for interstate connerce. I an en
closing copies of our Interpretative Bulletins Nos. 1 and 5 v/hich 
deal generally vdth the scope of coverage of the act. I believe 
the answer to your questions is to be found in p.ara,;";raphs 2, ̂ , and 
10 of Interpretat3.\''e Bulletin No. 5, to v/hich I direct y o u r at-Men
tion. The fact that all the sales of the chocolate nilk conoany 
were nade locally would not necessarily mean tliat tho benefits of 
the act v/ere not .avai.lable to its enployees provided the en.ployer 
at the time of production of the milk intended, hoped, or had 
reason to believe that the p'oods wou3.d r.iove in interstate coiimerce. 
Ploaso note also from paragraph 4 of Interpreta.tive Fulletin No. 5 
that if goods are purchased by an out-of-stato purchaser f.o.b. the 
factory and aro taken by the purchaser out of tho state, the em
ployees in tho factory are deemed engaged in the production of 
goods for intersta,te comrrierce. ...... 

tYith regard to the question directly posed, however, it 
v/ill be noted from paragraph 10 of Interpretative Bullcdin No. 5 
that employees engaged in tho production of goods purely for local 
consumption v/ould seem to Tx. cxcludod from tho scope of the act even 

• 
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Milton Socolof, "Ssqui.re Page 2 

though the rav/ materials upon v/hich they worked are brought in from 
outside tho state. It is a].so pcintod in this paragraph, hov/evcr, 
that other employees in the same plant such as cnployoos purchasing 
the ra-iv materials from otlioi- states or handling or unpacking thorn upon 
receipt fro.n other states, may be "ongaged in conmerce" and, therefore, 
entitled to thv. benefits of the act. The Wago and Hour Division at this 
tii"iie is not prcp.ared to take a definite position as to the applicability 
of the act to enployees recci-v3.ng goods purchased from a local warehouse 
of an out-of-state manufacturer. Until a definite position is taken, 
and adequate notice given, enforcement proceedings id.ll not bo instituted. 
See, hov/over, soction 16 (b) of the act. 

If, howover, the company is covered under the principles pre- / 
viously referred to in para.-praphs 2 .and 4 of Interpret.ativo Bulletin No, 
5, it is advisablo to direct your attention to paragraphs 14> 15j 22, and 
23 of tho enclosed Interpretative Bulletin No. 14 xvhich explains the 
section 7(c) exenptlon. Th-it is an exemption from the hour pro'visions 
only for the, employees of an employer ongaged in the first processing 
of .milk, whey, sklramod .riuÛ , or cream into dairy products. Information 
obta.ined fron the Departm.ent of Agriculturo indi.cates that chocolate 
n.ilk is a dairy product. However, you will notice that we have pointed • 
out in paragraph 15 that the malcing of malted milk, ice cream rnix, etc., ' 
is not included Vvdthin tho oxemption since such manufacture invo-lvcs the 
use of ingrodiĉ nts other than milk, etc., to a substantial extent and 
since such rfianufacturo does not, in our opinion, constitute the first 
change in tho lorn of the raw ra.atorials. Thorc is no doubt that chocolate 
syrup is a forej,,̂ pi ingredient, nor is there doubt that the mixture of the 
chocolate syrup wi.th tho milk is the first change in the raw .material. 
It is also our infomation that tho manufacture of this product requires 
ptisteurination after tho chocolate syrup is add.ed. If such operation is • 
so closely connected with the mi:̂ dn,g of tho two products as to satisfy ' 
the tosts set forth in paragraph 22(a) of Intcrprotat'ivo Bulletin No. 14, 
enployees thus engaged would seem to fall v.dthin tho exenptlon, too. 
Of courso, if the chocolate sirrup is added in such a substantial amount 
as to defeat tho oxG,npt;ion for that reason, none of tho enployees would 
be vdthin the scope of section 7(c). • , - . i-- •..., - .• ': • 

I hopo this information will furnish you a sufficient answer 
to your problem, , -, .:••., :•• . /. • -. ,...._ • • ' . • ' , 

• / : - y \ 

Very t r u l y yours . 

For t h e S o l i c i t o r 

By. 
/ ' . . y y . " - ' .• I d Rl-lfUS G. Poo lo ^ _ ; 

-'. '.-• ',,. Assistant Solicitor 
Enclosures (5) "• ,..";. •',',. ..' y ' In Charge of Opinions and Roview 

(6953) 
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"•'••"'•"..:• •• . . • In Reply Refer To; 
y [ y : : :''•:. X' LE:FR:SB. 

yyy. '̂'iy'-:y'''y''̂ ^-' [_"'• -y. January 4, 1941•.̂ • 

Burton E. Robinson, Esquire '"',•''l.i.\;'-y-..'" •;' .d'' 
Clark and Robinson • • - ', '"'p - 'i' • ' • 
Pro-y-ident Bank Building . ' ' ' '•:. '•' '• , y' y y y ' d'-, "'' 
Cincinnati, Ohio •- -':','-':̂  "'••.''" ''''.,̂ . "d: ' ' . ' y '"... ' .yy" 

.Dear Mr. Robinson: • r .'-•, ''' - --•.,'., ':'""•' "'' ''',-,' ,.'"-'-- : 

':'•/• •- ' • ' ' ' Reference is nade to your letter of Novenber 28, 
1940, in v/ldch you inquire about the applicability of the 
Fair Labor Standards Act of 1938 to v/arohou.se e.aployees of 
a chain drug conpany v/ith urdts in Kentu.c;̂ - ajid Pennsy.lvania. 
You also inquire as tc 'dhree employees v/ho m.ake the rounds 
of the various stores inventorying the nerchandlse on hand at 
these stores. Sor̂ .e of their tine is spent at the main office 
of the com.pany on detail work in connection with the inventories 
they have taken." . -. 

•••• The act, a copy of which is enclosed, applie.'̂  to 
ei'aployees engaged in interstate conmerce or in the production 
of goods for interstato cc^nerce. Enclosed herevdth a.?e copies 
of Interpretative Bulletin.^ Nos. 1 and 5 which deal v/ith tho 
coverage of tho act. Tour attention is particularly directed 
to pai^agraph 4 cf Interpretative Bulletin No. 1 and paragraphs 
14 through 16 of Interpretative Bulletin No. 5. On tho basis 
of the facts stated in you.r letter it would seem that the 
enployees to whom you refer are within the general coverage of 
the act. y-y ' - yyy^-yyyyy^yy--^.-y.y^ "••",,•.-* 

Section 13(a)(2) of the act, exempts from the wage 
and hour provisions '"'any e.iiployee engaged in any retail or 
service ostoblishnient the greater part of whose selling or 
servicing is in intr&.st'.'ite oo.nirierce." Enclosed herevdth is a 
copy of Interpretativ^e Bulletin Mo. 6 which discusses this 
exeiiiption, and your attention is particularly directed to 
paragraphs 5 through 9 and 18 thereof. You v/ill note that 
each physically separated unit or br.!.;iich store of a chain 
store system is consi.derod tc be a sopai-'ate "establisl-ment" 
v/ithin the meaning of the exemption. It should be noted, 
hov.-evor, that the exonption does not extend to general distributive 

(69.53) 
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Mr. Burto.n E. Robinson ••"••" •'•••.'.•.,.•••"-. Page 2 
••)• y y . . /'•• - ' y ' ' - y y y ^ 

activities among branches of a chain store systen or to 
warehousing operations, central executive office work, etc. 
The exemption is furthor discussed in the enclosed release 
G-27. I'ou will note that tho exemption does not seem 
applicablo in your case. .••..'.' 

'• • For your information, I aiii also enclosing copies of 
Regulations, Parts 516 and 5-11, and an Employers'- Digest. 
If, after studying the enclosod material, you ha-s-o any further 
questions, please do not hestitato to call upon me again. 

- ^ d,. • ; • 1 '1 ".••,',.,. • , Very truly yours, 

>.;•'-' ' ,, - y,y yy.'y^yy •y y ... For the Solicitor 

I 

By_ 
Rufus G. Foolo - •-» 
Assistant Solicitor 
In Charge of Opinions and Review 

^ 

Enclosures (10) 

179897 >̂ ^ . 
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..,,....., . ., In reply refer to: 
• ' ••• ,.- ' ' '-^i- " y y . . LE:ILS:SL 

• •' ' "-;.'';:''"•-•;' .. 'd'-.'•••' " "„ ' January 4, 1941 

Mr. R. A. Turrel ;"'.;"":',; '. .''y.-y^ 1 ':• " d ::'l • " • 
CrGS';/ell ' _,• . ".,• , . . ,.;. ' ', "'"'t. 
Michigan ..••'..' ' .-. 'yyy'-.. '... } .,••.-- -' . •' - ..-..-•.dx ' - '"-.y' 

Dear Mr. Turrell: ... - - y y y ' ' ' : , ' • ' : ' • ' '-•..' -yy.' d •• •' 

' ' - ' ' • This Tvill reply to ycur letter of October 23, 1940, 
which was addressed to the National Labor Relations Beard,, in 
which you, inquire if nenbers of local draft boords are subject 
to the Fair Labor Standards Act. 

: : • - / . , ' ' • " ' • 

Enclosed you v/ill find a copy of the Fair Labor Stand
ards A-ct. You will note from a reading of section 3(d) that the 
U-'iitsd States, states and political subdivisions of states are 
excluded fron the coveroge of the act as enployors. It is our 
understanding that nenbers of local draft boards are thus ex
cluded fro.n the Gove.ragc of the Fai:r Labor Standards Act. 

. . • ' ' • - • . ' • ' • - ' d " • 
.'/•-. •-.-.• -• ' ' Very tri.ily you r s , 

'.• "''''-'':y'y'''"y '.y ••.''<': " d ^ ' ^ '"• For the S o l i c i t o r 

By 
Rufus GT^FOOIO 
A.3sista.rit S o l i c o t o r 
In Charge of Opinions and Review 

Enclosures (3) 

.165976 
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