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Copies of recent opinions a n subjects indicated belov ere furnished here

with for your infom?tior: 
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Dpte 

12-4-40 

From 

Rufus G. Poole 
(GFH) 

'̂ TEMOR-'iNDA 

S-'iniuel P. McChesney 

.;;;,î  :'^ft..,., 

12-5-40 

y . - y ' ' ' • ^ ' • • : • y . y . 

Rufus G. Poole 
(VCV) 

'̂ IM*---"- '.i 

William H. Cross 

: iy^:. i?y 
y 

'd\̂ .f.',:,- Subject 

Denver Bi'^r^lar Alarm, Inc. 
Donvor, Colorado File No. 5-546 
(I'hether a conpany engaged in the 
installation, maintenance,service 

.,. and repair of electrically oper
ated burglar alarms leased-to 

. whole"sale and retail esta.blish-
' ments is covered by the Act), 

(p. 138, par. S; p. 186, par. H; 
. I p. 193, par. J; p. 198, par. 4) 

Fickett-Brot-m '-Tanufacturlng Cora-
parv', I n c . 

vt Appl ica t ion of T e x t i l e Wage Order 
to Product ion of Wiping V.'aste. 
( p . 199, p a r . C; p . 255, p a r . R) . 

12-10-40 Rufus G. Poole"' '111s's 'Dorothy Vil l iaTjs Appl ica t ion of s e c t i o n 7 (b) (3 ) to 

13-11-̂ 50 

(ILS) 

Rufus G. Poole 
(FR)' 

., * ^ *'.;...; *'t •;•; J: .,.-. • -'. 

: . y y V -• ;-,n:;, .- ' . -. ' 

-. .Samuel P. McChesney 

.;• I . % j - ' y ' $ v ' ^ y : - ' . y y 

:•'• d-v' )yy :^y ." • ' '";-. • 

y y . . ' ' v y y . , .y-i ;-,..-':..' 

preparation for the grape press
ing operation. (p. 74, par. P; 
p. 94, par. T). 

Group Hospital Service 
Kansas City, Missouri 
(l.lether such a service is ex
empt under Section 13(a)(2) or 
is similrar in nature to an in
surance function), (p. 69, par. 
M; p. 102, par. DD; p. 178,par.2) 

12-11-40 Rufus G. Poole 
(ADH) 

.(.-- ? \ 

1. ,-, . 

.'.yv^ 

Miss Dorothy Villiaras Application of I.F.L. #43 to the 
/ • ) - y . t . i. ...; Hawaiian Islands. 
,-.l-i ,:•• . ' / (Deals with exemption under Sec-
.••••..' .' ,. tion 13(b)(1), and its appliq-r 

- ••; '',d^)': •',.•• ,'. • abilit:/' to Havaiian Iplp.nds)'. 
''y > ''d ''; (p. 52, par. F; p.' 115', par. MM; 

- y I ' p. 239) 
.yy-r::*"--
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Legal Field Let te r 
No. 39 

L11TT5RS 
Date 

12-4-40 

12-4-40 

To 
F. C. C. Boyd 
Nev York City 

Subject 
(̂ •Jhether candy and maga.zlne salesmen on 
trains are "outside salesmen"), (p. 72, 
par. N; p. 102, par. 5). 

J. M. !̂ emper (Whether employees of the Beneflci.'̂ l and 
U.S. Department of Agriculture Relief Association of the Department of 
Washington, D.C. Agriculture are subject to Act, like other 

.^ J. . insurance company employees), (p. 49, 
• . y : par. 3; p. 178, par. 2; p. 179, par. D.) 

12-6-40 McGinn!s. Waller & McGlnnls 
Evansvllie, Indiana 

12-7-40 B. C. Reynolds 
' - • • Memphis, Tennessee 

12-9-40 W. Sidney :^ulton 
Boston, dassachusctts 

12-10-40 Gale m. P u ^ 
Washington, D.C. 

(Whether adjusters of f finance company, 
vho spend 25"? of the i r time in checking 
wholesale stocks, 50*̂  of the i r time in 
collectlrig past due accounts, and the 
balance of time doing promotions.l work 
for thff finance company, are outside 
salesmen), (p. 72, par. N; p . 102,par .5) . 

(Vfhether certain types of accountants not 
p.«ld on a. salary bas i s , qualify for the '• 
professional exemption under Section 541^.' 
of Regulations), (p . 62, par. H; p . lOr 
par . 4; p . 233, par . A). 

("Smployer-eniployee re la t ionship with r e s 
pect to the follovdng s i tua t ion : Manu
facturer engages an Independent contracto 
to repair the roof of the manufacturer's 
p lant , to erect a new chimney and to make 
general building repairs and renovations, 
and the regular enployees of the indep
endent contractor who i s engaged in the 
repair ing and construction business per
form the v/ork in question. T^ether the 
manufacturer i s under any obligation to 
see that the persons employed by the in 
dependent contractor are paid minimum 
wages and overtime compensation as r e 
quired by the Act. vrhether the goods pro 
duced in tlie manufacturer's plant during 
the period when the repairs are being mac 
may be considered as "hot goods" subject 
to the provisions of section 15(a)(1) of 
the A-ct. (p. 49, par. 3 ; p . 137, par . D; 
p . 142, par. 2 ) . ^ 

(Whether Section 7(c) i s applicable to 
employees engaged in the "cut t ing up an 
drawing operations" on poul t ry) , (p. 65 
par . 8; p. 97, pa.r. 2 ) . 

(6302) .'5^ 
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Legal Field letter 
No. 39 L'̂ ITTSRS 

Date fo 

12-11-40 7. P. Ahearn 
Washington,D.C. 

12-11-40 Mrs. E. 0. Susong 
Greenevllle, Tennessee 

12-13-40 Benjamin Wilk 
Detroit, Michigan 

Subject '.". ;,f̂  

(Cover.age of Act vlth respect to va.rlotrs 
operations on equipment for sand and 
gravel work, i.e. disinantling, unloading, 
etc.). (p. 139, par. 5). 

(Whether a. daily newspaper sending no 
copies outsid.e the state is covered by 
the Act), (p. 150, par. 7). 

(How to d.etei'mine whether a sale is retail 
or non-retail). (p. aSÎ , after par. BB). 

Issued 12/19/40 
,... I -. 
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In r ep ly r e f e r t o ; 
LE:GFH:NC 

To: 

From; 

December 4 , 1940 

Samuel P- McChesney, Esqu i re ' ' 
Acting Regional At torney 
Kansas Ci ty , Missouri i ' 

Rufus G. Poole ' ",•'' v t:'^.d ••'. 
A s s i s t a n t S o l i c i t o r '•• '•- . . . . •-,'-.: 
In Charge of Opinions and Review 

Subject : Denver Burg la r Alarm, I n c . ' 
, . ', .. •Denver , Colorado • : , • • • - y" 

• ' • • y F i l e >'o. 5-546 ,-: >'dd'^-'i'd . 

This i s i n r e p l y t o your com:au.nication under da te of ' '• ' !-
October 22, 1940, f i l e re fe rence E:CL:TOM:LG. - • -
• y .-K •.•.,..., - '',.. 

You state that the subject firm is engaged in the Instal- '. 
lation, maintenance, service and repair of electrically operated 
burglar alarms vhich are leased to companies vho desire to use such ''̂1 
equipTTer.t. S:.';-;een out of 194 establishments subscribing to this 
service arrange!X.3nt ars vrholesale establishments. The remainder • • , 
of the 194 are retail stores. None of the companies leasing the 
equipment is engaged in the production of goods. You ejqaress your 
doubts as to coverage of the subject company's emplovees. 

It is my opinion that at least when madnt=iinlng and repair
ing these burglar al<=rms in wholesale houses which are covered by the 
act, the employees of the subject concern are within the coverage of 
the act. The practical effect of the activities of these employees 
is to protect and preserve buildings in v.rhich interstate commerce is 
carried on. Thev are engaged in performing, through the use of 
mechanical devices, precisely the Sa.me services as a.re normally per
formed by v-ratchmen. Of course, we have consistently talcen the posi
tion that watcumen of plants engaged in interstate commerce are covered 
by the act. .. 

. • ' . • • • - , • . • , : , . , - . -. . , _ . . . , - . . . ' . : : . , . : • ' . ' • ,. . . . . . I . - " I . ' 

. y . 

Moreover, even I f I a.ssume t h a t these s e r v i c e s , when p e r 
formed f o r r e t a i l e s t a b l i s h m e n t s , a re no t covered, the employees i n 
ques t ion would s t i l l be covered i n any v/eek i n vrhich they a l s o r ende r 
the s e r v i c e s to covered v/holesale h o u s e s . 

#168860 

- 4 -
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December 5, 194-0 

' In Reply Refer To; 
' • . : . . : LS:VCW:SC 

fiOt Mr. William H. Cross , Act ing Chief / '. ; 
'• y'. Ana lys i s and Review Sec t ion • .̂  \ ' _ . 

A t t e n t i o n ; Mr. Joseph S. Genovese . " •-,/' di , 

From; Rufus G. Pcole '' •' '". ' " • ' : - • . . . 
A s s i s t a n t S o l i c i t o r - • ' ' '. . - •• .. 

^::.; , In Charge of Opinions and Review •/-. ''."'.,, -. • . ' 

Sub jec t : Flckett-Bro'. 'ra Manufacturing Corapany, I n c . 

App l i ca t ion of T e x t i l e W-age Order to . -, ._ ' 
Prod-uction of V^iping V/aste • . . . - . 

'.: During the course of a conference i n Mr. F o e r h e i d e ' s 
o f f i c e on November 12, 1940, a t t ended by Messrs. Char les M. Brown, 
p r e s i d e n t and t r e a s u r e r , and J . L. Eaynle , p l an t supe r in t enden t , 
of the st-ibject concern, and Messrs . Doutv, Genovese and '.'.•oerhelde 
of the Wage and Hour D i v i s i o n , Messrs . Brown and Haynie desc r ibed 
the ope ra t ions in ques t i on as fo l l ows : • •_;. ...---. , > 

'..;-•- "' S lasher waste . i s purchased from outs ide c o t t o n "'yy ' ' y 
y m i l l s . Tilt waste a r r i v e s i n the p l a n t in tha form of -•::'••;••' . 

..... Icng strai'dG of s i zed co t ton t h r e a d s . The th reads i n - •'. ^ 'y 
.'•":'• t he s t r a n d s run pa . r a l l e l to one a n o t h e r . These s t r a n d s '•'̂ ' 

of t h r e a d s are put i n t o a machine which i n t e rming l e s the 
th reads i n t o a f l u f fy and t ang led mass. Without f u r t h e r ; .,-. _ 

. p r o c e s s i n g the mass of t h r e a d s i s sold, in t h i s c o n d i t i o n ' 
.•-. j as wiping was te , d -̂,.-'. . .".'-. ••;•/., d ' • •• --d "f.'t:, :./.'.d " ,-,. .yd' ... ;''''-d'd 

- - ^ - * - - - - * . • \ 

• I t i s our opinion t h a t the s l a s h e r vraste which i s p r o 
cessed by the subjec t co rpo ra t ion i n t o wiping vraste i s "waste" 
v d t h i n the meaning of t ha t term as used i n paragra,ph 2 of s e c t i o n 
552.4 of the Adminis t ra . tor ' s wage order fo r the t e x t i l e ind.ust ry . 
.It., i s a l so our opinion t h a t the o p e r a t i o n s performed.by t h e sub jec t .. 
concern upon sa id s l a che r waste c o n s t i t u t e a "process ing" of wa.ste 
w i t h i n the me.ardng of 'chat term as used In the a f o r e s a i d s e c t i o n of 
the A d m i n i s t r a t o r ' s v-age o r d e r . Thus, tne employees of the sub jec t , 
concern who are engaged in p roces ses or occupations necessa ry to 
the product ion of wiping waste a r e e n t i t l e d to .the b e n e f i t s of the 
A d m i n i s t r a t o r ' s wage order for the t e x t i l e ind.ustry. ' - - -

~ ^ " / , - : . (6808) 



In r e p l y Refer t o : 
LE:ILS:SFP 

December 10, 1940 

AIR »^AIL 

To: Miss Dorothy T'dlliams '"yy :y •-?̂ '̂ ' "• -.' ,'' 
Regional Attorney -!--':-i''•--;:.:;;: • ..-. * ,.'-\ • 

San Francisco, California ...•'.•'''"'"-, ; ,--' 

From: Rufus G. Poole ' '^'•-•••y •' ;'"•:;. ' ̂  ; '-' 
Assistant Solicitor t:./.-'."/.''•'d 

y'. l..'y. ,.. In Charge of Opinions and Review '' • 'yy"-' ' ' ' 'yy y". 'y ''\ 

Subject: Application of section 7(b)(3) to preparation for 
the grape pressing opieration 

In reply to your memorandum of October 30, 1940, it is the 
opinion of this office that the section 7(b)(3) seasonal exemption 
is applicable to employees during worlcweeks in which they are engaged 
in prepa.rlng for tho grape pressin,^ operation. 

The section 7(b)(3) exemption, vou will note, is an in
dustry exemption and everyone vdthin the industry is entitled to 
the exemption. Certa.inly the employees engaged in preparing for 
the..grape prer-sing operation are employed in that industry,'' which 
is engaged in first processing of fresh fruits. Since a seasonal 
exemption has been granted to such industry, the exemption includes 
all employees vdthin that industry, including the employees in 
<l.uesti.on. 

-r. :̂-r--. •- i-yy " y • • y,x „':•' -v-y-y 

• ' . ^ ' • ' ^ y y ' y ' y ^ y ' ' •• ^ ' • ' ' • ' • • ' ' • ' 

• "•'. f. 

' ••f̂.f. i r y 

1 6 7 2 7 6 

: ''y' '?d'? ••:d?.."):'!̂c3-:>.i:fc,-̂,--'&' 4 ^ y : H y y y . 
"•̂ 's'̂ ' - .?*"• •?*{:;,;'d'" •'̂••'̂  'y-^r-Xf- " J . 

• x y y % - ^ . ; y .. 

y - . . .y . . . ' . ^ . ' " J . .- . . ^ . .^1 \ . i . ' . y ~ . 1 . .,.....*. *.' .. .•̂. 

• , -

. ' • ' ' • * • ' 

'•'.'''"•••y'yy.-.y 

- • • y .. - 6 - (6808) 



,,:-'-" ...- ' . , : : - . In reply refer to; 
•y-y yy y • \ • ' IS:rR:MW 
• ' . * ' : • ' : : " . . - • , - ' 

December 11 , 1940 

Tp: Samuel P. McChesney, Esqui re 
-' .;'- : s i Acting "^sgional At torney 
' y y y y - y Kausas CitVi Mls&oui'i 

From: Rufus G. Focle 
A s s i s t a n t So l i c i to ' r 
In Charge of Opirdons and Reviev; 

Subject: Group Hos-oit.al Service -
Kansas IJity, Missc-iri 

This will reply to your memora.ndum of November 28, 1940 in 
which you inquire as to the applicability of the 13(a)(2) exemption to 
the hospital service in question. You state: • .* . . 

..":'.- - "This hospital service w-as recently incorporated and 
. -• - • entered sub scf list ions for group hospitalization under 

>,<•;>, the giaerantee of 11 hospitals, 8 in Kansas Citv, 
1 d i Misscuri, and 3 In Kansas City, Kansas, to furnish .:d̂ c ' ' -

'.yyy.'. service required in the policy or subscription. I -.-
•;• • am informed that ?0 percent of the subscribers live -,-'•;" -,,' 
.;" and reside in Kansas City, Missouri. The same pro-' - ; . "l ' 

portion of services rendered in hospitalization would 
lyy.y-,- be in Kansas City, Missouri. _̂ . 

"The function of the workers in question is to receive 
and enter and keep genera.l file materials v/ith reference 

" to outstanding subscriptions. The service is the type 
a,uthorizing the collection payments to be ..:aade a.t each • p-

' _ pay period. Of course, vdth collections and. new sub- . ,. 
.' ' scriptions there is a good deal of office v/ork to be 

"""• • ̂  ' d o n e . " -I . • • . • • . • ' • -'" "..- ' .-

It is the opinion of this office that the 13(a)(2) exemption 
appea.rp inapplicable since the function performed by this Group Hospital 
is similar in nature to an Insurance function. 

We concur in your opinion that the manager of the Hospital 
Care Department a.nd the general auditor who receive only $150 a month 
are not exempt from the act on the gro-unds mentioned by you. 

180282 

:'t (6808) 
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In Roply Rofor to; 
LE:ADH;LL 

Air Mail 

To: 

From; 

Docombor 11, 1940 

Miss Dorothy M, Williams .". 
Regional Attornoy .' .,,• 
San Francisco, California -' '-

.-. , ^ V •. • • -

Rufus G, Poolo <̂ /-'̂ '."'''. ],'. 
Assistant Solicitor - ' •-- • -• ' 
In Charge of Opinions and Roviow 

,' y 

Subject; Application of I.̂ F«.L» -/f43 t o tho Ilav/aiian Is lands, d 
• -'.- y : ' • . • • • • . • : ' • • ^ • y . ^ y • . •;,• - y y • ' 

Tills is in roply to your momoronditm of Novombor 22, 1940, 
in v/hich you stato that a local cmploj/cr ships boor to tho Ter
ritory of- Eawr.i-̂. whoro tho boor is stored and is distributed to 
tho local rotailing trado, ±'o-a furthor sta'be that the omployor \ ., 
has askod vdiothor his truck drivers in tho Territory of Hav/aii '-. .. 
ongagod in distributing his beer to othor wholesalers and retail 
outlets in tho Territory aro subject to tho Fair Labor Standards 
Act end v/hcthor such drivers arc v/ithin tho oxomption contained 
in section 13(b)(1) of the act. You inquiro idiother tho iiistruc-
tions containod in T»F«L» =^3 and supplement thoroto aro a.pplicablo 
to those truck drivers. x 

It is o-ar opinion that such drivers aro engaged in ; '.',_ 
"commorco" as, tho torm is dofinod in section 3(b) of tho Fair "'-d . 
Jjabor Standards Act. Tfo have boon advisod by tho Interstato Com- .1;-; 
norco Commission that it has no jurisdiction over trucking opora-
tions of this sort in tho Territory of Hav.'aii sinco tho I'otor 
Carrier Act generally doos not apply in Bb.v/aii. The, oxonptioii yy 
containod in soction 13(b)(1) of tho Fair Labor Standards Act, - .,_ 
thoreforo, doos not apply to such drivers, v/ith the consoqucncc 
that tho considerations underlying I.F.L, =§4:Z and supplement thereto 
do not apply in this situation oithor. • -. .. y^yy.- ., . \y 

. ' ' - . • ( - ' : • • 

i.y. 

177440 

' y y y 

/ 
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In reply refer to; 
LE:GDR:MF 

December 4, 1940 

l!r, F. C. C. Boyd 
The Union Nev/s Company 
131 Varick Street 
New York City • . . ....•-.• 

l' ' • J . ;̂  

Dear Mr, Bov'-d; '- . """--
. . . . • ^ , ; . 

I liave your l e t t e r of Novomber 26, 1940, iji v/hich 
you i n q u i r e about t h e a p p l i c a t i o n of the Fa i r Labor Standards V, 
A.ct t o your candy and magazine salesmen on t r a i n s . You s t a t e ; ' 

?d : ' V - ' - • : • . ' . . " In connect ion vdth our -operat ions on... •-;.-" -•-,:......, 
;: ; .•'-, r a i l r o a d s , we a l s o , as you no doubt vrall knoiv, .̂ Vi?*- -

•" '.,"-: opera te news agen ts on t r a i n s . These nev/s - . ' ' • • ; 
agents on t r a i n s ob t a in merchandise on con- ., .,-,̂  ,,' 

-;'; :,,-, signment c o n s i s t i n g of nev/cpapors, magazines, '.-•..%.•,-,,.,•.....,-.• 
<y.y.y)).y. candy, e t c . which they s e l l a t t h e - r e g u l a r , , ._yyy '' 

e s t a b l i s h e d r e t a i l p r i c e s , Upoii t h e i r re-turn ./-,._ -
y-''•''•%: from t h o i r r e s p e c t i v e t r i p s on t r a i n . s , t h e y " d ; j . . 
.••.--«!•'-'*•«:•*-•'; make an account ing for t h o i r m.erohandise euid 

• ••'• r e t a i n as a commission e i t h e r 15'^, 18/^ or 20^ 
of t h e i r t o t a l s a l e s , as the -caso may b o , Yfe t ; ' . •. 
havo co"isidorod theso t r a i n agen t s a s ou t s i de 
salesmen and t h e r e f o r e not subjec t t o tho p r o 
v i s i o n s of tho Fa i r Labor Standards A c t , " ,.,, . _,. 

••• '-..•- I t i s our opinion t h a t thoso persons a rc a l s o "outs ido 
salesmen" v/ i th iu t h e A d m i n i s t r a t o r ' s dof in i t ion . under Sec, 
13(a ) (1) of tho Fa i r Labor Standards A.ct, ...,-,.-., , . , ' ., . 

S incoro ly y o u r s . 

GEP_\RD D. IffilLLY 
S o l i c i t o r of Labor 

:)' 

- 9 -
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In Reply Refer To: 
LE:FR:PG 

' • Deoembor 4, 1940 .p. ' 

Mr, J, M, Kemper, Secretary-Treasru'er . .- . . ., 
Beneficial and Relief Association d^, . - . • 
U, S, Department of Agriculture • v " -
Washington, D. C» " . ' , , . . '• 

Dear Mr, Kemper: .' . '-"t -,--..•..•', ',.'-,•'.. ,, ' . . 

''•:;.,.,-', Colonel .Flening has asked no to answer your letter of November 
4, 1940, in v/hich you inquire about the applicability of the Fair Labor 
Standards Act of 1938 to employees of the Benoficial and Relief Associa
tion of the Depar'b-.ien-b of Agricul'turo, You s-̂ iato: 

"This Association is a voluntary association of omploycos of tho •" 
Depar'fcmont of Agriculturo, It was organized spocifically for 

•": tho purpose of obtaining group ins'uranco for its mombers. The 
_̂_̂_̂  . Association doos not issue life insurance policios. On tho 

contrary, the Association is issued rolicics of life insurance 
by tho uridorwriting insurance company v/hich aro designated * Group' 
or 'Master' policios, and tho monbor.s of tho Association aro like
wise issuol individual cortificatos of insurance undor such Group , 

•F .;; d'i' or Master policies by tho insurance oonpanj-. Members pay duos ^ 
- .... ,. to the Association and such dues pajrg-.ents are used by the Associa-
• •-' •. tion to pay premiums on the Group policies and to defray the 

opera-ting costs of the Association. It is obvious that this 
... •_ Association is not engaged in writing or selling life insurance. 

'yy.'-yy On the other hand, it is merely a policy holder, and the medium 
:-•-:•• .̂ through which employees may obtain groap life insurance," y 

-d.- It is the opinion of this off loo that in th© ordinary case the 
employees of insurance companies aro engaged in intorstato commerce and 
v/ithin tho general coverage of the act, 'Your situation is somowhat 
different from the normal ono and presents a problem of covorago tha-t 
is not froo fron doubt, Howovor, as the Association operates as an 
agency through vjhich the premiums are colloctod for tho ins-oronco 
company in tho form of duos, assists in tho sale of policios and othor- ' 
vdse roprosonts tho insurance company in its dcilings with association 
mombors, it is boliovod that it is engaged in ct'amnorcc. 

In view of the possibility of omployoes' suits undor soction .-; 
16(b) of tho act, and in viov/ of tho fact that you are at present 
operating on a 40 hour v/ock schedule, I v.'ould suggest tliat you continue '. 

- 10 - .-',• r .- y . y ' • y '..' ', '.. •- -,; ,2.''' 
, • . ,> • ' • , , * 

. . , . . ...... . ".'.'.,,„:,,.;. -.d..- : / • .;• d." ' (6808) 



Mr, J. M, Kemper, Secretary-Treasurer Page 2 

working on this basis, I note from your letter that your normal 
worlcweek is merely one of 42 hours. Therefore, by deducting 20 
minutes for each •day of your six day v/eek (either by altering the 
starting or closing tino or by lengthening the lunch period, or 
any combination of those possibili-ties) you will,be in strict com
pliance with tiie act. "-_ • V .: •'. di . • .-.:'."••-....;-• y.yy • yy.yyy''.yy' yy ' 

For your information I aiTi enclosing copies of Interpreta
tive Bulletins Nos, 1 and 5 v/hich dsal with the general covorago: of 
the act, Regulations, Part 516 and an Employers' Digest. 

Very trvily yours. 

For the Solicitor 

" • ' • ' - ' • . • ' ' . - . ' ' ' - • • • , • • • 

By 
Rufus G. Poolo 
A..SGistant S o l i c i t o r 
In Charge of Opinions and Review 

Enolosvircs (4) . 

• y y . : . ' ' . \ 

,y .̂  170527 

'••••- • * - •; .yk''. 

, / 
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C O P Y - • r ", "• 

• In r e p l y r e f e r t o : •• . ,' 
" - ' . - - LE':KCR:AR0 ^ 'y . 

iv'cCdnnis, ''/Valler 4 Mclinnis 
At torneys a'.ad Counselors a t Lav/ TOAn " 
1016-21 C i t i z e n s Nat ional Bank "Building iJ^cember 6, 1940. , ; ., 
E v a n s v i l l e , Ind iana •- ,. " b ' " 

Gent lenen: - , ".''.;"--,,:'"'' •' . - "-.'";"'-. ^ ' - ' , '. .' ' . ' '',''' 

This is .In reply to your letter of Novenber 26, 1940, 
in which you inquire if adjusters employed by a finance company 
engaged in interstate commerce are exempt from the Fair Labor 
Standards Act as outside salesmen. 

You state that the adjusters in question devote app.rox-
imatelj^ 25 percent of their tine in checking wholesale stocks held 
as collateral by the conpany, .50 percent of their tine in collecting 
past due accounts and the balance of their tine i"a promotional v/ork 
in behalf of the conpany. ; , • 

The outside salesman exemption provided by section 
13(a)(1) of the act is defined in section 541.5 of the enclosed regu
lations. From the statements contained in your letter it is the 
opinion of this office that the adjusters are not customarily and 
regularly engaged in naking sales, and, therefore, do not neet the 
requirements of the 0"atside salesnan definition. It also appears that 
the ad.lustcrs do not meet the 20 percent rule set forth in the defi
nition v;ith resoect to tho smount of nonexempt work which may be per
formed by an outside salesman. As stated at page 45 of the enclosed 
copy of the Report and Recommenda.tions of the Presiding Officer, the 
outsido salesman definition is net applicable to outside buyers and 
collectors. . . ., _, . , . . ^ 

",,-,'.• I also direct your attention to the adtrdnistrative ex
emption provided hy section 13(a)(1) of the act. This exemption is 
defined in section o41.2 of the regulations, and carries a salary re-
quirenent of 5̂ 200 a nonth. ' • • " -'' •-;•;":- ' '-i' " '.•.••" • '" 

, / •• 

V • 

Very t rudy y o u r s , ' 

For t h e S c l i c i t o r 

•" .;••. .'•. " d -

By ' • -

) . , I y , . 

I 

Enclosures (3) 
178388 

Rufus G. Poole 
Assistant Solicitor 
In Charge of Opinions and Review 

"•- 12 - ;-,,'.... ' ''"<':\. ; ' 
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COPY 

LE:KCR:PG 
December ''/, 1940 

Mr. E. C. Reynolds ; . • . V v . • ' ' 
Reynolds, Bone, Griesbeck ".-.-•- - - • ' ,-

and Hinderer " . -• ," , .' -. . • " , 
Memphis, Tennessee ,.•..•; ..• . ' . ' ';, 

Dear Mr. Reynolds: - -; '̂  ' ' • '• ' -..''-.-.' 
.1 • . ' 

On November 18, '.1.9 40, you and Ikr. Griesbeck called at the 
TVashington office of the Vfege and Hour Division to discuss the possi
ble exemption of various enployees of your firm under section 541,3 
of our regulations defining the tern "professional." The employees 
in question are all employed as acccu.n-tants .in connection v/itli your 
firm's public accounting practice, •.•,,.-•., ..;.•, 

From thf' d-esc-î iption given by yourself and Mr. Griesbeck 
it did not appear that there v;as anything in 'the duties of the 
accountants inconsistent with the requireme.nts of section 541.3 of 
the regulations except vdth respect to their fulfilling of require
ment ( B ) thereof. Without attempting to pass final judgment on 
whether they all fulfill all the other requirenents of section 541.3 
it will be assumed for the purposes of 'this letter that they do. 

The question concerning subsection 541.3 (3) arLses from 
the nethod of compensation. It is ou.r understanding that these en.
ployees are paid on the follo-vdng basis, "ftlien they are sent out on 
a job the client Is charged a given ajn.ount fo*' each such accountant 
assigned to the job. This charge is nade on the basis of a seven 
hour day. Thus, for example, accountant A riay be sent to a gj.ven 
client and the client vdll pay ̂ 20.00 a day for that accountant's 
services. The total number of days charged for is co.nputed by divid
ing the total -au,m'be.r of hours by seven. Thus, if the accountant 
works forty-nine hours for that client, seven days aro charged for. 
Furthei-more, in each instance the accountant hj.nself is paid a per
centage of the ;imount charged the client for n" s services. Gener— . • • 
ally speaking, those accountants whose S':;-rvices are most highly ... .r 
valued receive the highest percentage of the amount paid by the • ' ' ' \ 
client. Thus, at one extreme a.n accountant for v/liose ser"vices 
$15.00 per diem is charg'̂ d roc:..ives 55 percent thereof as compen
sation, whereas the accountant for v/hose services $20.00 are 
charged receives 70 percent thereof as compensation, As a re.sult 
of this practice the accountants employed by you receive varying 

13 - . 
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Mr. E. C. Reynolds Page 2 

•:V" 

amounts of pay depending on the number of hours and days they work 
each week. ' ', ^ , • 

At the outset it can be said that scne of -these account
ants are paid at a rate of less tiian $200 per month aside fron the 
consideration of whether their nethod of compensation meets the re-
quirenent of the regulations, "that they be paid on a fea or salary 
basis. ..., '../','-- ."" *• •. ---../ • .s —; ,. ; .. ,*,-̂. _p-._ 

-' Ba^sically the distinction betv/een piiymont on a sala-ry .and 
payment on an hourly or daily basis is that the employee paid on a 
salary basis is guaranteed a nininun sun of money for any work per
formed in tlie period on v/hich the salary is based. Thus to neet the 
$50 a week salary test of the professional de.finition, an employee 
must be guaranteed at least $50 for any workweek in which he v/orks 
only one cr two hours, for example. If his salary basis is $200 
a month, he must be guaranteed at least $200 for any month in which 
ho performs any work. Ycur accounting eirployees are not, in our 
opinion, paid on a salary basis. ../ 

Payment on a fee basis which is also permitted in tlie regu
lations is characterized by the paynj^nt of c.n agreed sun for the com
pletion of a single job regci.rdless of the precise tine required for 
its completion. Foe payments in a sense resenble piece v/ork paynents, 
but with the important distinction -that generally speaking a fee pay
ment is nade for the kind of job v/ldch is unique rather tham for a. 
series of jobs v/hich a,re repeated an indefinite nunber of tines and 
for which pajinent on an identical basis is nade over a.nd over again. 
It should be recognized, of course, that tho word "fee" is cccasicnally. 
used locselj'- a.nd it may "if/ell be that you describe ycur charges to your 
clients as "fees." Nevertheless within the meaning of the regulations 
a payment to an employee v/hich is based directly on the nunber of hours 
or days he works and net on the acccnplishnent of a given single task, 
cannot be considered payment on a fee basis; see page 33 of tho Re
port of the Presiding Officer. In the light of the foregoing co.n- d ' 
siderations it dees not appear that any cf your accountaints can qualify 
for exemption under section 541.3 of the regulations. 

In the course of your discussion you asked concerning the 
propriety ef adopting a basic hourly rate of pay for these cnvplcyees 
which in viev/ of the probable overtine they will be required to wcrk 
d.uri.ng the course of the year will- yield therii total annual oarnings 
of -apprcxinatcly the sane amount as v/as earned by those enployees 
last year. It is not a. violation of 'the act fc:.r you tc conponsate 

\ 
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Mr. E. C. Reynolds Page 3 

the enployees on an hourly basis v/hich i s a.greeable tc the e.niplcyecs 
so long as paynent i s nade in v.-orkweeks 'both over -a.nd less than forty 
hours in accordance v/ith .such hcur'ly rade. This na t t e r i s discussed 
at seme length in para,graphs 16 -through 27 of the enclosed copy of 
In terpre ta t ive Bulletin No. 4 . d ' • ' -" ' -• '/ " • ; ' ' ' - ' 

• ' • ' . ' ' - , , i'.•"••:;•::.• Sincerely yours, . "„, ' ••:;"•* 

y / 

Enclosures 

..•*••.....;',»: 

Administrator 
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(6808) 



. \ • ' - " • • • ' " ' . . ' " 

' \ • .. • V 

COPY - • • . Decenber 9, 1940 .' . ,. -.'';• .. '•\ 

In Renly Rjfcr To; 
LE:KCR:EG 

\ 

l i . Sidney Feltcn, Esquire ,' .. ' ' '"- " • ' '••'•,'••-";•]• 
Herrick, Smith, Dcnrdd & Farley ,.-' y • ' . ' ' ; '• .,. , • \ '••' ' '- '^yy \ 
First National Building * ̂'"'; ' •- • -,-'' .•--•:*; ' • '-' ."-:;";", 
1 Federal Street , •,• ' ' ' ' ' ' y ' ' ' ' ' . y 'y ' ' - ' ' ' ' \ ' ' ' ' ' . yy ' ' ' : y ' . ' ' 
Boston, Massachusetts - - •.'•"- ••_. y d:. / ,. y y '.yyy^ '̂y'yy f'':'- ••yyy. 

B o a r Mr. Feltcn: .. .-̂.•.•" -'.'i =:'l',':̂- ''î  " y y •"•.''''•'y'-^':'. •'.. y:- .i:d '':''P,-='''.''-•'-''d̂  

This i.-. in reply to your letter cf No-veiribcr 21, 1940 in 
wldch ycu inquire if a statenent attributed tc .î'Ir. Stephen R. McRae, 
of the South Carolina .Regional Office of the bage and Hour D;ivisi.cn, .y . 
ccnforns -"ffith the interpretation by this office ef the Fadr La.bcr •-,'-. 
Standards Act. 'Yi.u state that V x . McRae is quoted in the press as 
having stated thit "if a mill contracts to have v/ork d^^ne on its 
property, it is jr-intly responsible vdth the contractcr t'" see that •• .'"yd '̂  
enployees receiv.= the nininun wage." v, ;,•• - ' y .•-••: •• •: y y ' - y - ' y y 

' '""• •'••' Ycu inquire if M r . McRae's statement is applicable to the 
situation .in which a manufacturer engages an independent cmtractor 
t;- repair tlie ro'-'f --"f the nanufacturer's plant, to erect a nov/ chinney 
and to na.ke gene:ral building repairs and. rcncvation.-^, and tho regular 
enployees of the independent contractor 'v/hc- is engaged in the repair
ing cJid construction business perform the work in question. It is 
stated that the- manufacture does nob contr:-l or direct the independent 
contractor as tc the m.anner cf pk^rfcrning the c ntract and has nt cc n- ;*>-,.." 
trcl or supervisicn over the enployees of the independent contr.act''-r. 
You inquire particularly if the manufacturer is und».r a.ny obligation 
to sec that tne persons employed by the independent contractor are paid "'•-•:, 
.nininun v/ago-s and overtime conpensatlon a.s required h y t h e act. You 
also inquire if the goods produced in the manufacturer's plant during 
the period "v.hen tho repairs arc •being nade nay bf.; considered as "hot 
goods" subject to the provdsions of secti-.jn 1.5(a)(1) of the act. Yo.u 
inquire if the ro-sponsibilities of the nanufccturer would depend upon 
his kri'-v/ledgo '-r reasonable moans of acquixdng knowledge that the 
indeuf.ndent contractor is violating the act. Ycu also inquire if the , ,̂ ; 
manufacturer is under any rbligaticn to maintain rec-ards with respect y ^ 
to the independent contractor's enployees. • . :, , •': . ,•. '• '••,.,. y ' - ' • ' .d.;, ,.- .d 
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W. Sidney Felton, Esquire ' . ..-̂  Page 2 •.:•:;'yyy 

As you know, section 15(a)(3.) of the act prr-ddes thc.t it 
snail be unla-Adul for a manufacturer to transport, offer for tvansonrta-
tion, ship, deliver, or sell in interstate commerce, or to ship, deliver, 
cr sell v/ith knowledge that shipment cr delivery or sa-.lo ther.:.'of in inter
state commerce is intended, an;'' gccds in the Drcducticn of v.-Lich any en
ployee was enployed in violation of sectlcn 6 or section 7 "i" the a.ct. 
It is the opinion of this office that employees -:! an inder-f ndent con
tractor engaged in repairing, altering, reccnstructing, etc., a f.act.cry 
building being used to produce goods for interstate ccnnero>-i arc necessary 
to the production of such goods and therefore r.re vd.thin t.-.e general 
coverage cf the act. See paragraph 13 cf Interpretative ..ulletin. Nc. 5. 
Accordingly, the goods produced in the factory of the mai'.jj'acturer during 
the period in v/ldch the repairs were being nade b;/- employ 3es of an 
independent contractor wc-uld be subject tc the "hot gocdfj" provisions of 
section 15(a)(1) if the employees of the independent con'-.:.ractor were not 
paid in accordance with the act. Certainly if the manufacturer has 
reason to believe that the employees of the independunt contractor are 
not being paid in accordance -wi.th the requirements cf th.e act, a vicla-
tic'n of section 15(a)(1) v/ould see.n clear provided that the nanufaclarer 
shipped .in connerce or sold vdth knowledge that ship.n ri'l': in commerce is 
intended, any goods produced -while the repairs are be:.'L.:igi- nade. In this 
situation, the act does not require that thv. manufacturer .maintain 
records of cnplcynent vdth respect te employees ox the independent con
tractor if in fact the enployees in question are not tiie namufacturer's 
employees under the definition of the emplcyer-enploye-': i^elationship 
contained in section 3(d), (e) and (g) of the act. 

. - . y ' .' . ' ., . • " Very truly yours, ,• .- f,*.. ,'•'. 

i • " ' '•' For the Solicitor ' di 

...i 

By 
Rufus G. Poole 
Assistant Solicitor 
In Charge of Opinions and Reviu'/.' 

Enclosure 

176241 
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QOPY '' ' December 3.0, 1940 

In rc'ply.refer to 

' • ' , / • 

• » y . 

' • • * 

• . • ' ' y ' : y 

¥ r . Gale E. Pugh ' ' ''"'"'••/;"'*•• ;>dd -,: 
Gale E. Pugh & Conpany, Inc. V-?" >''' 'j< •''" 
1147 E Street, Southwest , ,yyy"yyy' ' 'yy : 
'Washington, D. C. :d-:d:''"'''• ' - ' • j-^y^'yyyyyyyy^^ •. '• ,;••'';"•• 

Dear Mr. Pugh: p/i ' .•.',,,''' ^' • • • 

This is in reply to your -letter of Octobor 30, 19-40. 
As ycu know, section 7(c) c-f tho act pr.-vides an exemption from 
the hour provisions cnly for an aggregate of 14 v/orkweeks in a 
ca.lendar yc-̂ar for the enployees c.f an enployer engaged in handling, 
slaughtering, or dressing p̂ ul-try (seo paragraphs i4 and 21 through 24 
of the enclosed bullc-tin No. 14). 

A -'.'/ord is necessary vdth reference tc the applica-bicn of 
the "ibove exemption to the nen v/ho work on the bench cutting up 
and drav.'ing poul-try. Your letter indicate.̂  that this operation is 
performed "after the poul'bry has been dressed and cooled." In 
addition v/e are advised by experts in the Departnent of Agriculture 
that this operation is performed cnly as orders aro received by the 
firm for particular quantities of drawn poultry. Under such circum
stances, as you will observe from paragraph 23(a) of bulletin No. 14, 
the sectic-n 7(c) exemption seens inapplicable to the enployees engaged 
in the "cutting up and drar/dng" operations. • i- . ..;.•, •*.-

;!"•" 

Very truly ycurs, . 

For the Solicitor 

^ _ 

Enclosure 

95582 y 

Rufus G. Pocle 
Assis"bant Solicitor 
In Charge of Opinions a.nd Review 
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December 1 1 , 1940 

In Reply Refer To: 
LSsGFH:iIF 

Mr, V, P . Ahearo, Plxecutive S e c r e t a r y _ ' . 
Na t iona l Sajid and Gravel Assoc i a t i on ' • . -
Munsey Bui ld ing -̂  . . ^ . ' .. ... , •• '-
l/feshington, D. G. •-, ' ;•" ; 'yyyy:'•• ' •.'• '- " ' ~.' , ' ' d •'".,'-:•.•' ' "^ 

• • : . ; . , • ir ; - . . . . . • ^ - • . . . . _ ^ . 

• • • • • ' • , . . • ' • > > • • . 

Dear Hr, Ahearn* •'̂  • ' " ' . : ; ; ; ' 

This is in reply to your letters of August 10, 1940 
euid September 11, 1940, I rogi-et that, due to the great flood 
of inquiries v/hich wo liave received in recent months, an earlier 
reply has not been possible, .-.'•" . ,'- . 

Tifitli your letter of September 11, you enclosed a meno
randum prepared by Mr, 'William Hole, Secrotary of the iiiaerican - . '..A; 
Aggregates Corporation of Greenville, Ohio, You. state that 
1,'Ir. Hole's statement of tho problems of coverage invol-ved is • . . -
more comprehensive than tliat contained in your letter of August 10, 
and you request that wo discuss tho various points raised in 
Ml'. Hole's memorandum, I assume that in all the situations posod 
by J.-ii'. Holo, tho omployor is ongaged in producing sand and gravel 
solely for consumption T,dthin tho stato. - .. '.-.... - ,•: 

•' • • •' -• F i r s t S i t u a t i o n : . - • - , - ':. 

' ' ' 1 . Doos tho d i sman t l ing of such itom-s a s . sc reens and -• •" 
crusiiers f a l l -I'dthin tho coverage of t h e a c t i f , a t tho timo of 
such a c t i v i t i e s , tho omployor had no i n t e n t i o n to sh ip such itoms 
i n i n t o r s t a t o comnoroo? 

Gonoral ly , thoy would n o t , prcvidcd t h a t a t tho t i n o of 
such ope ra t ions tho onployor did no t i n t end , hopo, or have reason 
t o bo l i eve t h a t t he d i snan t lod mator ' ia ls vrould novo i n in to r s to - tc '•'; 
commorco, . . .• ••• ,. . .'";'' 

-.y- '• ' 2 , Arc tho onploj'oos v/ho load such i t o n s of oquipnont , ' ... 
onto t rucko or r a i l r o a d cars for i n t o r s t a d o shipnont subjec t t o . . 
the a c t ? . 

"î c b o l i c v o , even on t h i s incomploto s t a t e n e n t of f a c t s , -
t h a t a c t i v i t i e s of such employoos vrould bo considorod by tho 
cour t s as included i n tho tlcrti or strocau of commorco and t h a t 
such employment i s covorod 'by the a c t . - • 

- 19 -
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S e c o n d S i t u a t i o n 

On occasion enployees may removs an item of equipment 
from a plant with the specific intention on the employer's part 
of having i t shipped from one state to another.. 

1, It is our opinion that employees who dismantle th© 
equipment v/hioh. is to be shipped in coimaerc© are subject to the 
act, ^, - - . 

2, It is our opinion that employees who load the equip- , 
ment onto the truck or railroad car for interstate shipment are 
subject to the act, , , , . . . , , .̂  ' -.y, ... . . .•.••-•-?.'•. 

-'"(•• '.y ...."' T h i r d S i t u a t i o n 'd;.--O' , ^-^yij^dd. .,;'-;,: 
\ • : . . , . • . , , . ' - - • • ' • " - ' • ^ ' 

' ' ' ' TOien the items of equipment abovte roforred to aro ro- -.• ,'. •: 
ooivod at tho plant locatod in another state, thoy aro unloaded •,,••' ,̂' 
from the means of transportation and arc ordinarily installed in 
that plant. 

1. It is our opinion that employoos who unload the • ' ' •, 
iton^s of eqiiipnont fron the moans of transportation aro subject 
to tho act, 

. ' . . . . ' - ' 
2n Unfortuna'toly, with regard to enployees v/ho ins-ball 

the items of equiipnent in the plant, we are unable to supply any 
concise and defin'j.te opinion because of the general nature o.f your 
question.? More d.---tailed facts concerning the precise type of equip
ment, i t s use, and the installation operation i tself are necessary . 
in order to enable us to express an opinion covering installation 
"work as such. It should be pointed out, hov/ever, that i t is the 
position of this division that if an enplo;/oe in any worlcwoek per- '. 
forms 'vvork v/hich is covorod by the act and v/ork v/hich is not covered, 
his employnent for the entire v/orkweok is subject to tiiO act. If the 
'unloadors whose activities are covered instal l equipment ivithin tho 
sajne v/orlavoek -that thoy unload such oquipnont, thoy aro covorod by 
tho act for all tho hours worked by thon, 

, . ; F o u r t h S i t u a t i o n .1 .. •''•̂  •' • •• -''' 
•.-•• •-'--'.( • - ' d -• : 

' ' Thoso plants often rocoive coal and othor itoms of , :' 
machinory which novo across stato linos. ••--.._. ., -.<..-•,.'' .''"''.'' 

1, If a car of coal is unloaded by using a crano v/hich y,i, 
deposits the coal in a truck v/hich in turn places tho coal in stock 
pilos, aro any of tho employeos engaged in driving such trucks sub-
joot to tho act? 

•- • .:' * "y - 20 -• ; ,d .-..'.'d. "'.'.-. ̂.-•., •', 

y ' y ' "• ' , .''-•,•'" ..' . .,:..:,•;. v, ':..,' . y - y y - . ' " . '• - ', . ' . ' ' ^ .y (6808) 
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Section 13(b)(1) provides an exemption from the maximun 
hour pro-visions of the act for "any employee with respect to v/hom : 
the Interstate Connerce Connission has pov/er to establish qualifi
cations and maximimi liotirs of service pursuant to the provisions of ' d,-
section 204 of the Motor Carrier Act, 1935©" liYe are enclosing a "" 
copy of Interpretative Bulletin No. 9, dealing vdth the scope of • 
this exemption. Paragraphs 5 throu.gh 7 of this bulletin set forth 
the position of the Tfago and Hour Division with regard to emplo;>'ees 
of private no"bor carriers. 

Since October 15, 1940, all drivers employed by pri-vate 
motor carriers who are regulated by the Interstate Coimnerce Commission 
are exempt from the overtime previsions of th© Fair Labor Sta.ndards 
Act although still entitled to receive a minimum wage of at least 30 
cents per hour. All nondriving em.ployees of such private motor 
carriers, hovrever, are not within the exemption contained in section 
13 (b)(l) of the Fair Labor Sta.ndards Act and are, therefore, still 
entitled to receive ovortlmo at tho rabo o.-̂  timo and ono-half tho 
regular ra'bes of pay for all hours worked in excess of 40 in any 
workweek* . ., 

' •y ' 2. If tho railroad spots tho coal cars on ele-vated trestle 
and tho railroad brakô ian trips 'bho hoppor door pomitting tho coal 
to run from the car dov.n belov/ tho trostlo, it is our opinion that 
any om.ployGos subsequently romoving such coal aro 'l̂ dthin tho coverage ; 
of the act, • - . . , . , . ; , 

•> 3, See .=!upra third situation, proposition 1, 

, .j': ,. ... 4, Seo supra third situation, proposition 2. ,-",.. 

:•; ,-,;.:....;- : 7 .. F i f t h S i t u a t i o n J ' ' " ; ' ' , / y ^'y i 

'", c ,-».••'.. ' At certain plants electrical energy generated in other '; 
states is used. Transformers are placed on the plant's premises ' 
which are owned, however, by the pov/er company, or by the National 
Sand and Gravel Association, Enployees of the conpany install and 
maintain the electrical facilities at the respective sites of opera
tions. 

1. We are at present studying the question of whether 
employees engaged in constructing powor lines be-bvrecn -two or more „ ' * 
states are covered. If you will connunicate v/ith us iu several 
weeks, v/e sliall inform you of any opinion v/hich we may reach on 
this matter. , , . . . . :. ~ 

2. I t i s our opinion tha t employees engaged in the main
tenance of the power l ine fron the pov/er company's lino t o the 
transformers, whether oi'/ned by the plant or by the National Sand 
and Gravel Association are subject to tho a c t . Soo paragraph 13 
of tho onclosod copy of In terpre ta t ive Bullotin No. 5. 
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3 . I'iThether enployees engaged in the maintenance of 
e l e c t r i c a l equipment a t the plant i t s e l f are subject to the aot 
i s a question of fact depending upon the precise de t a i l s of the '.. •; 
operations of tho employees in quest ion. '•..'-

If the employees aro engaged in maintaining the t r a n s 
mission l ines leading to the p lan t , i t seems tha t t h e i r employment 
i s properly to be deemed covorod under tho principlos expressed in 
paragraph 13 of Interpreta t ivo Bul le t in No. 5 . 

: i • ' - - , - - , ' . . 

As wi l l be noted from paragraph 9 of In te rpre ta t ive Bullo
t i n No. 5, an employee n.ay be subject to the act one v.-cok and not the 
nextj and i t i s likevri.se t rue t h a t some omployees of an eauployor may 
be subject to the act and oibcrs no t . The burden of offocting segre
gation bctv/con workweeks and bo-twoon difforont employoos, hov/evcr, i s 
on the omployor. 

- / . For your furthor information, I an enclosing, in addition 
to Intorprotativo Bullotin No. 5, a copy of the act, copies of Intor
protativo Bulletins Nos. 1, 4, and 13, and copies of our Regulations, 
Parts 541 and 516, I am also enclosing a copy of tho Emplo;/ors' 
Digest of tho act. 

with mo. 
If I can bo of furthor assistance to you, please comnunicato 

yf^tr -'. i :. 

;'- -'v -::c 

Vory truly ĵ -ours. 

For tho Solicitor 

î> 

H--il""-.(;ff-J • 

::yi*h: 
• .. -'"̂-..p \ - ' 

i^'y.':y\ 

., Rufus G, Poolo 
~ Assistant Solicitor 
''\ In CliargG of Opinions and Roviov/ 

Enclosures (9) 
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Decenbor li; 1940 

In Roply Rofor To: 
LE:GFH:EF 

,.::.,.?<*• . !.fri 

I'Irs, E, 0, Susong 
Tho Groonville Daily Sun 
Groon-ville, Tonnes seo 

Dear Mrs. Susong: '",'-.'*•' 

y y ) , , 

This is in reply to your letters of September 27, 
1940 and November 1, 1940. I regret that on earlier reply l-ias 
not beon possible. 

• You state that you are engaged in publishing a 
small daily newspaper and that your out-of-stato circulatio.n 
numbers about 70 copios in a circulation of 3500, You ask if 
you v/ould bo roliovod from complying v/ith tho Fair Labor 
Standards Act if thoso outr-of-stato subscriptions v/oro to bo 
discontinued. V ,/'*"' -. / 

'"''"' —- •• j^s you know, tho act, a copy of v/hich is onclosod, 
applies to employoos v/ho aro engaged in interstate commorco 
'or in tho production of goods for interstate copjnorco, I aia 
enclosing copios of our Intorprotativo Eullotins Nos, 1 and 
5, which deal gonorally idth tho scope of covorago of tho 
act, and I diroct your attention particularly to paragraphs 
1 and 5 of Intorprotativo Bullotin No, 1 CJid paragraphs 2, 4, 
8, and 9 of Intorprotativo Bullotin No, 5, I bolicvo that 
tho cited paragraphs ivill satisfy you that omployoes engaged 
in producing newspapers, copies of which move in intorstato 
commorco, aro covorod by tho act, 

' - Moreovor, it should bo noted that in our opinion 
oven a nov/sp.a.pcr v/hich sends no papers outsido of tho S'bato 
may yo"b bo "ongagod in (intorsto.tc) oonnorco," since it 
receives and dissonirjitos infomation fron outsido tho state 
and this sooms essential to tho .stream o.f intorstato comnerco, 

'•'" In this connoc'bion, it is of intorost to no'bo tho 
language of Ford, J,, in tho case of Fleming v, Lov.'oll Sun 
Company (D,C,U,S., D. Mass.) Civil Action No. 976, docidod 
November 22, 1940; •:-

- 23 *• 
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"The respondi.ent contends, in r e s i s t ing the order 
sought, tha t the Adainistrator i s v/ithout j u r i s d i c 
t ion over the respondent's affairs because of the 
in idni tes ina l axiouiit of respondent's c i rcula t ion 
tha t crosses the state l"ines, 

"In support of t h i s contention the respondent argues 
tha t more than 98̂ .̂  of i t s 'botal average dai ly 
circulatioji i s d is t r ibuted ent i re ly v/ithin the 
Commonv/oalbh of Massachusetts, To be sure, the 
Congress in passing the Act vras exercising i t s pov/er 
to regulate conmerce to correct and eliminate the 
conditions referred to in i t s findings set out in 
Section 2(a) of the Act. However, the percentage 
or numbor of nev/spapers of tho respondent tha t 
crossed s ta te l inos i s not controlling on the 
question of I'diether or not the respondent i s engaged 
in commorc© between the s t a t e s . I t i s coni-̂ ion 
laiowlodge tliat tho instrunontaliti 'e 's of ' intorstato 
Qormorco are used and affeotod by ovory nov/spapor 
in gathering and publishing nov/s and preparing tlio 
nov/spapor for c i rcula t ion both in and out of tho 
stato in v/hich i t i s published. This point has boon 
raised t ino and time again, and i t i s too lato in 
th i s case, under tlio doctrine laid dov/n by tho rocont 
cases of Associated Pross v. National Labor Relations 
Board, 301 U,S, 105, and Natio'r-al Labor Rola'cions 
Board v . A. S, Aboil Co., 97 F,(2dJ 951, and cases 
ci ted, to ra i so i t successfully nov/, Cf. Gibbons v . 
Ogdoii, 9 Yfnoat, 1; National Labor Rolations Board v, 
Fainb'latt, 306 U.S, 501, whoro tho court sand; 'Tho 
Po-.'/or of Congress to regulate in tors ta to commorco 
i s plenary and extends to a l l such coimnorcc bo i t y • 
groat or s n a i l . ' " /^ndorliniiig suppliodjjy^ 

I t i s my opinion tha t omplov^cos employed in producing 
tho newspaper v/hich you describe may vroll be deomod by tho 
courts to bo vatliin tho covorago of the act in spito of the 
fact that out-of-stato subscrix^tions aro discontinued. 

,. '" Of courso, tho exenptlon provided for in soction 
A 13(a)(8) of "bho act for any enployee omploycd in connoction vdth 

tho publioatioii of any weekly or soni-wcokly nov/spapor vdth a 
c i rcula t ion of loss thsxn 3,000, tho major part of which 

•..,'. - 24 -
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o i rcula . t ion i s i d t h i n the comity wliero p r i n t e d and publ ished, 
has no a p p l i c a t i o n in the case of an employee of a d a i l y 
newspaper. For yoiur informat ion, however, I am enc los ing a 
copy of p ress r e l e a s e R-550, which e:}p la i i i s t he scope of t h i s 
exemption. ' •:. •, ' . . .c.:>-.- •.-.v - - o ' : ' 

with me. 
If I can be of further assistance, please communicate 

Very truly ycurs, 

For the Solicitor 

By ^ ' 
Rufus G, Foole 
Assistant Solicitor 
111 Ciie.rge of Opinions and Review 

Enclosures (4) 

152264 
167486 

(6808) 



December IS, 1940 

, "' - d . In Beply Refer To; 

-''.-• •..• ' • ..' LE:FR:MF . • " • .-. ' -

Mr, Benjaridn 'Wilk, General Manager 
Standard Building Products Company .' , • • 
14200 Cloverdale Avenue .- - "- . ' . •" 
Detroit, Michigan 

Dear Mr. Ydlk; '":• -'-.'' d •: : ;".-'. • - : ' • ' " . y , . . . . ' ' ] . ' y • 

' "̂  ' ^ Reference is made to your letter of November 29, 1940, in 
which you inquire about the applicability of the Fair Labor Standards 
Act of 1938 to employeos of distributional establishments v̂ h.ich make , • 
all their sales within the state. 

The act, a copy of which is enclosed, applies to employees 
engaged in interstate coinn.erco or in the production of goods for in
terstate conmerce, TJhe'bher an employoe is so ongaged depends, of 
courso, upon tho facts in tho particular oaso. For your information, 
I am enclosing copies of Intorprotativo Bulletins Nos, 1 and 5, which 
discuss the general coverage of the act. Your attention is particularly 
directod to paragraphs 14 thrcagh. 16 of Intorprotative Bullotin No. 5. 
It is believed that the information conbainod thoroin vdll bo helpful 
to you in ascertaining tho covora.gc of the act in year case, 

''"'"'-'''" Soction 13(a)(2) of tho act provides that tho v/ago and hour ' 
provisions shall not apply to "any enployoo ongagod in any retail or 
sorvico ostablishmont the groator part of whoso soiling or servicing 
is in incrastato commorco." Enclosod horovdth is a copy of Intorpro
tativo Bulletin No. 6 v/hich discusses this cxomption and your attention 
is particularly directod to paragraphs 5 through 9 thoroof. It is bo
liovod thcit the infor'iation containod thoroin vdll onablo you to ascer
tain whouhor your business is a "rotodl ostablislmiont" vdthin tho meaning 
of this oxemption. Tho exemption is further discussod in tho enclosed 
pross roloaso G-27. Soo also pross releases G-37 and G-62. 

:•; ,, .-,! In your lottor you raise tho folloivdng question: 

• ' : ; • ' • • * 

• ". t..,,i'' 

yyy . "-lYill you ploaso givo mo an intorpre
tation as to -vvhcro to draw tho lino betwoon 
retail o.nd v/holosalo v-'hon a building supply 
dealer starts delivering to a contractor on 
a spooulativo job and tho job is sold bofore 
tho house is completed. If tho basement was 
started as a spoculativo job and tho houso ,' 
v/as sold during the timo tho basement li/as 

" ^ ' . . . ; - . ' ^ • ' > • - " 
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being e r e c t e d could '/ro a.ss'anc t h a t tho p e r - ' ''••'"'.-. 
contago of t i n o t h a t tho houso was s p e c u l a - '..y'-y'y "••:,..' 

:• - t i v o v/as v.iiolosalo and tho ba lance of the 
timo v/as r o t r d l s a l o , " . ,.' ^ - --̂  -

• .-•.•• - • / 

It is tho opinion of this'office that tho retail or nonretail character 
of a sale is dotcminod by tho facts as thoy existed at tho tino tho 
contract of sale bo-b//ocn tho doalor and tho contractor v/as entered into 
and not bv the facts as thov may exist at tho timo of delivery of the 
goods co-ntractod for. 

Vorj?- truly yo'irs, ; 

For the Solicitor 

Enclosures (l8) 

179990 

By 
Paafus G, Poolo 
A s s i s t a n t S o l i c i t o r 
In CJ-iargo of Opinions and ROVIGVIT' 

- 27 -

(6808) 




