
'1 

Legal Field Letter. 

No. • 57 

DIETED STATES DEPARBffiNT OF LAB.OR .; 

Office of the Solicitor \ •'• ,' 

.. • November 30, 1940 - '", 

. Attached Opinions 

"'-'••-•- . Copies of recent opinions on subjects indicated below are furnished c 

herevdth for your information: ' ' •- "- -'';•. 
. • - * . * . \ . • . • . .• 

, ' . . . . . . . ,.-:.">.. . / • ! 

-̂  - y . - ' . ' > * "•."•• •- ' • ijEMORAJlDA . ' '.'• "d'-- • / . - d '^•y':y'. ':'•'•-

Date Fron 

11_22_40 Rufus G. Poole 
(FUR) 

To 

Alex Elson 

11-26-40 Rufus G. Poole 
(JH) 

11-28-40 Rufus G. Poole 
y.._ , d (GFH) 

Arthur F. Reyman 

Doroth;;,̂  M. Williams 

"" '•' '' Subject 

Belmont Radio Corporation 
1257 Idllerton Avenue 
ChJ.cago, Illinois 
(Difference between a waiting 
period and a re.st period), 
(p. 125, par. 19). 

Request for Opiidon 
(Applicability of service 
esta.'blislime.nt exemption to 
parking and storage lot at 
airport v/here cars are stored), 
(p. 70, par. 4; p. 103, par 4 ) . 

Application of the act to '.-• . 
Aiivirican employees in Canada 
engaged in activities neces
sary to the production of 
goods for interstate commerce. 
(p. 1, par. A(2)), 

LETT.ERS 

Date t«> 

10-50-40 Lloyd A. Fry, President 
Chicago, Illinois .•, 

11_22_40 E. d . Brovm 
Yfeshington, D. C. 

11-23-40 Cal C. Chambers 
Lufkin, Texas , 

',' •••;:"/",. :-''l:: Subject ^ .'.i,'- ••;'-;•:;•,/, 

(Coverage of dry saturating felts, deaden
ing felts under the Pulp and Prinary Paper 
linage Order). (p. 199, par. C; p. 256, 
par. R ) , 

(Covara.ge under Act of master plumber work
ing wholly ^vithin District on private 
hones). (p. 3, par. C; p. 29, par. B ) . . , 

C,Tnether a IS-idnute lunch period should 
be considered as hours worked), (p. 121, 
.par. 7 ) . 
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Legal Field L e t t e r 
No. 37 

Date To 

ll_27-40 George T. Fonda 
Pittsburgh, Pennsylvania 

11-28-40 S. J . Levenson 
New York, New York 

11-28-40 Max Y/eisenfreimd 
Nev/ Toi'k, New Yoik -, 

11-28-40 Hon. Stephen Pace 
. Yfeshington, D. C. '̂ '' 

12_2_40 B. D. Tarlton 
Corpus Christi, Texas 

% • ! 

• ' • Subject 

C>'Jhether salary requirenents of executive 
exemption under Reg-alations, Part 541, v/ould 
be satis.fied by a method of compensation •' 
whereby bosses in coal mining industry are 
guaranteed that in any v/eek in which they 
had any enployment they v/ould be paid not 
less than(i50). (p. 65, par.4; p. 101, 
par. 2; p. 182, p,ar. 2] p. 246, pur. 4). 

(Applicability of Act to enployees of a 
corporati-:''n enga.!?;ed as a selling agent for 
vaidous manufacturers located in several 
states. The corporation effects the sale 
of connodibiss to various chain stores and 
is pai.d a selling conirdssion by the m-3.nu-
facturers whom it represents). (p. 193, 
pel . O J . 

(Applicability of Act to employees going 
from store to store trimning -windows). 
(p. 69, par. .1: p. 102, par. DD). 

(Applicability of exenptlon under section 
13(a)(1)— Professional exenptlon to a law
yer employod by a bank). (p. 62, par. H; 
p. 102, par. 4- p. 17S, par. (b)), 

(Applicability of Act to giddes, cooks, and 
maintenance v/orkers on a Ir̂ mting lease ovmed 
by an oil conpany, whose duties are v/holly 
in connection v/ith the hunting lease), 
(p. 46, -par. Jj p. 159, par. L; p. 187, 
par. 2), 

Issued 12/5/40 
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, ';' ' In repl;,'' refer to: 
•'•ŷ .-y y , y yyy.:.'yy.'.•-•: '• •- •...-1^- ". ' LE:FaR:LF 

To: - ' Alex Elson, Esquire - November 22, 1940 
•-'-•'•;:• •;' d''-'5 Regional Attorney '" --̂  ;.:•'• :*,".;•'.•;, 

".; . f Chicago, Illinois ._ ';'_̂, ,.; '' .". , . • "•..-• '••:_, . .'•yy-y. .y-

From: Rufus G. Pocle '. ,—:•-,-•...--.• y y- • • * d •-" ; 
Assistant Solicitor .:--."-' . .•"'--l.' 
In Charge of Opinions and Review -•;„."'- d, y '.-.'• 

-•, .^- • . ~'^ ' " - • -"* 

Subject: Belmont Radio Corporation •;,":;'• .." ,',''• ,"•":-•'d' • . 
1257 Fullerton Avenue ''' ̂'t'd" ̂ r̂' • . 'd "" ', 
Chicago, Illinois \^\^- •y:̂  , y '••• ,, . ' ^ 

Reference is nade to your nGmorandun of October 28, 
1940, vdth v/hich you resubmitted the v.̂ aiting time problem of .. , • 
the Belmont Radio Corporation. ">..:•:" 

The conpany states: • . • yyy. 

"This point is th.at such -/.'aiting tine is a pre
dictable period of tine in all fiascs, that enployees 
are informed definitely ahead of ti?-e as to the length 
of "this period, and -th-at they h.'ive .full freedom to 
utilize such time -for ti.eir ovm purposes. The 
latter is entirely possible as no p.-.;-riod nov/ can 

;.'-•-_ be less than one-hal.f lio-irr and erploySas are not 
' ' . ;. compelled to remain at their position or on the '•• ' •"• 

y.., \ prenises. 

"A room is provided for the convenience of e"mployees 
and v.-e have noted that neighborhood sliop"ping, cashing 
checks, reading, sevdng, card playing, baseball, and 
similar activities represent the principal uses to 
v/hich this tine has been ada.nted. 

"T/e are vory interested in obtai-ning a decision v/hich 
v/c feel should be a Idvorable ono in the light of all 
the facts. If employees v.!-erG to be sent hone at all 
tines for the balance of the v.-ork day, it v/ould un
doubtedly m'Oan that their annual incose v/ould suffer. 
As I pointed out at the t.iiiic our records v.'crG inspected 
and later in ny letter ox January 25, delays in deliver
ing radio scds to our custonois may rcsvilt in losses 
of annual quantities in sales and production. 

(6513) 
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Alex Elson, Esquiro Pago 2 

"Employees are pa"ld v.'-hen wo.iting time is for a '. '.:''"• 
- - period of less than one-half hour and for all y^^yy 

waiting tine .in excess of ono hour pr-r day. 
. ', :, , , >' They are also guaranteed a mininum of one hour's 

work or pay at the conclusion of such waiting ..:; 
period. If enployees are called to v.ork and .; 
do not work, they are paid for one hour. If they . '. 

,- ;, . begin -work at all, they arc paid for at least three 
• '. ''- ,-• hours. As you may see from these provisions, v/hich , 

'-'•;'•:• appear in our labor union agreement, an .atto-;iipt -".'.MS 
.:;.,.. ' made to produce results of equal fairness to cn-

''..,',"'•-, plover and employeo alike." .,'•''' 

It is difficult fron that discussion to understand 
why either para.granhs 4 through 8 of Literprot.'--..tivc Fullcdin ) 
No. 13 or Inspection :FiGld Letter No. 7 v/ill not neet the case. 
In the event they do not, vdll you please submit furthv-.;r data 
explaining the naturae of tho difflcvdty. If tho employees are 
messengers note especially paragraph 5 of Interpretative Bulletin 
No, 13, It appears from the third paragraph of "the company's 
letter tliat the enployees 3.ro sub.ject to call during this 
period. "' ' ,.'" ; 

The period in this case aicnis to be one v/hich does 
not regularly recur at a fix^d ti;- stated duration. 
Hence, it v/ould soum ^ be a v/aiting period foi" v/hich compen
sation is duo. In general the distinction bet-..-/ecn a rest period 
and a v/aiting period is that the rest period is definite3.y planned 
in advance and regularly recurs at a pr-oxdously annouriced Dcriod 
each day. A rest period also is gcnorallv- one of definite and 
previously announced duration. 

166628 
156918 • I 
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Arthiur E. Rcyman, Esquire 
Regional Attorney 
Cleveland, Ohio •;''.,: 

,, yyy^i • y. 
• V . -*'. •,:... ' . . 

i ...t 

Rufus G. Poole :' 
Assistant Solicitor 
In Charge of Opinions and Re-viev/ 

In Reply Refer To: 
' LE:5R:EG' 

November 26, 1940 

:'} • . , . " : y y ' . 

'i.'T • .• • •' '••' 

y ^ y y y y . 
••. -J • .. . . \ . 

Subject: Request for Opinion 

you stato: 
This vdll reply to your m.omorandum of Nove-nibcr 12 in -.."hich 

"''v'/e have received a request for ar. opinion 
concerrdng the applicability of the provi*-' , ..,,, 
sions of the .̂ ct to employees cf .--n employer ', 
who describes his business as folloi/s: : • .., ,,.„ 

'"I have leasud a paid of one han,g.ar at the 
Detroit City Airport and uso this space to 
store cars, principally priv.atc-o'i'-iied cars ,•, 
for a tine ranging from one or tv/o days or •. ' .. , 
v/ccks, for customers of the air linos. liVo . •'- .»..„ 
maintain a 24-hour service and use the serv- 1 .. 
ice of four men v/ho v--ork in shifts. Y/o also ..,.•'.•;..';. 
operate a gasoline purrLp in connection i/ith ..•.' ,., . .; •'. 
the storage S'.3rvice which is also avo.il-ablc 
to customers for 24 hours daily.' ,, ' , .: 

• : : y y y ^ ^ ' ' y - ' : 

"Our first impression ut'is to classify this :": ;•,.'•.,...:v. 
employer's business vdthin the 'servico .'..̂0 
establishment' exemption contained in Section „-•'.,;;:,..; 
13(a)(2) of the Actj but because of the fact ."d"'^-, 
that tho services ro"nd.orcd are so inherently ... '• 
tied up v;ith the interstate triinsportation -:'.r"''i: 
system afforded by tho air lines located ... ••.-\.:", 
adjacent to this crnploycr's place of business, 
v/e are requesting an opinion in the matter." 

:d. • ,• • • 

-.. ' i . 
(S513) 
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Arthur E. Reyman, Esquire , ; d Page 

It is our opinion that tho so-rvicc est.:'.blisl.nient c;x.emption 
v/ill apply if at least 50 percent of tho servicing is rondcred to 
individual private consunv.-irs. A, .-.. . .-. -̂ •. ,• 

"iJiTe have recently h.ad occa.sion to consider the ap"plicability 
of the exemption in tho case of a gcragc, most of v.ho.se custonors 
v/cro directed to it by a hotcd "//ith . vrhom it had a contractual arrange
ment. Even though the car o-.'/ncrs wore foi the iiiost p,-.3,rt traveling 
from state to state, and even though the hotel received a connission 
on the pajT-ients nade to tlie garage, it v/as the opinion of this office 
that tho service establishment exenptlon was noncdheloss applicable. 
Like reasoning v/ou.ld indicate a sliilar result here. . ,.•• 

173358 ,̂̂ i ... ,.: ̂  "̂  ••":^ '"-: '•."'" /•'. , ' ' - ''.y (5513) 
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In Reply Refer to; 
LE:GFH:LL 

AIR FAIL November 28, 1940 

To: LUss Doroth:y M. Williams 
Regional Attorney .,—. ..̂.' . -
San Francisco, Cali.-fornia - . -' ., v" ' 

From: Rufus G. Poolo • ', , • y •'-'y •• 
Assistant Sclicitor --.,., '-

.. ) In Charge of Opinions and Reviev/ /.''." , • ;' '•'..-•'•"•.• 

Subject: Application of the act to i\mericr.n employees in Canada 
engaged in activities necessary to the production of goods 
for intcrstato commerce. 

,..>-'• • :. Tbds is in reply to your connrinication undor date of '"-••• 
''October 30, 1940. . '. .: .̂. . ,.• , . •:. , • , . \yy:y..'^. 

I am assuining that the quostion v.d-th regard to v/hich you 
v/ish to be advised is as follov.'s: Are Artcrican omployoes in Canada 
who arc engaged in producing Cliristnas trees for shipnent to the 
United States engaged in the production of goods for interstate 
commerce and hence entitled to the benefits of the act? . -

You st.ate: "It v.-ould appocr" that since Canada is not a' ' 
state vdthin the mcar"dng of tho act that production in Canada, oven 
though carried on by Amcrica.n employees, v/ould not be considored 
with'in the scope of the act. It v/ould furdnor appear that shipnent 
of Christmas trees fron Canada, to a sta'be v/ould not constitute 
coraiorce ina,snuch as it is not a shipment fron any st.ate to any 
place outside thereof. It is thoreforo our opinion that An'icrican 
employees in Canada engaged in the production, "handling end ship
nent of Christmas trees to the United States arc not v.dthin the 
scope of the act." .'• 

I'fe believe the.t the position which you have taken is ' 
correct, lie do not believe that this position is in conflict v.dth '* 
the opinion v/e have expressed in Legal Field Letter No. 26, page 41, 
to v.'liich you refer. \.. 

167275 

(3513) 
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October 50, 1940 

In Reply Refer To; 
LE :dlffi :BSA 

Itr. Lloyd A. Frj^, President 
'Volney Pblt Hills, Incorporated 
5302 ̂ i-rest Sixty-Sixth Street 
Chicago, Illinois ,::'':-••'••••'";: 

• '• 'd- "•• -.v , :> ./ 

Dear ii/Er. Fry: • , 

This is in reply to -your letter of Septombcr IS, 
1940, asking vhothcr dry s-aturating felts, deadening felts, 
and saturated felts arc included within -the definition of 
the pulp and primciry paper industry. You state tha.t your 
product is composed of rags, waste paper, cotton v/aste, 
wool dust and scrap jute. • ,:..d 1'- •• -.•y-:.. ::.'. ••• -̂  •' 

It is our opinion that so long as the n/med 
components of your product are reduced 'bo a pulp in the 
courso of the manufacture of tho felts, cnplo.ycc.5 engaged 
in all processes relative to -the production of the pulp* 
are entitled to th'C; nin.inui,n wage of 40 certs applicable to -' 
the pulp and primai'̂ / paper industr;;', which i.s defined as 
"the manufacture o.f pulp, for .-iny ]")ur\-̂.:.̂'.̂o, fron fibrous 
material capable of yielding cellulose, fibre -md the n.anu-
facturc of paper •;:aid of board fron svich pulp ..." YJo enclose 
a copy of the wage, order for this indastry. 

We assume also that the felts, althoui;^! differing 
in texture from paper, arc pressed fron the pulp by a process 
similar to that used in the nanufacturo of papor. If that is 
the case, all enployees .and not only those cngc'.god in the nana-
facture of the pulp vdll be cove-rod by the v/agc order. 

If this statenent of opinion does not idlly auvsv/or 
your inquiry, I sha.ll be glad to oficr you our furtiicr assistance, 

Very truly yours, . .• i, . 

•: y y'...y.:y:'. ''.::'.. '' y y y . y ' For the So l i c i to r .':•'-— p •:. p. ".p.-• 

Enclosures (2) 
#142975 
#165786 

.yy7. 
By 
Rufus G. Poole 
Assistant Solicitor 
In Charge of Opinions and Review 

(6513) 
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In reply refer to; 
LE:PR:NC 

Novenber 22, 1940 

Mr. E. ¥. Brown 
622 Eighth Street, 3. W. 
Tfeshington, D. C. . .:. 

Dear l ir . Brov/n: • . " ' " ; ? . ' . 
i 

Reference is made to your lett'.:r of Novcnbor 15, in 
which you inquire as to the applicability of the Fair Labor 
Stand-ards Act of 1938 to •your' business as a master plumber. 

In the event th-r̂.t you perform .pl"â ibing v/ork solely in 
the District of Columbia c"nd that you confine your v/ork to jobbing 
and ronod'eling in private hones, it is riy opinion that you aro 
not v/lthin -the coverage of the act. 

: i ! ' • 

'Verĵ  truly yo-i.irs, -:.- .,_. : y ' 

For the Solicitor ,:•..,•..;.--,->',• 
• . • • : . : . . - . • • - • • y ' y y y ^ f - \ . 

•*-•:....„ I 

>̂/_ 
Rufus G. Poole 
A s s i s t a n t S o l i c i t o r 
In Chars:e of O-oinions and Rcvicv/ 

fd74160 

• v d 

^ y . . • y ' • } y y ' 

"' /' 

(6513) 
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In Roply Refer To; 
LE:FR:SQM 

ybr. Cal C. Chambers ; 
President 
Texas Foundries, Inc. 
Lufkin, Texas : ;.•; 

Dear Mr. Chambers: 

x\ yy ; . 

Colonel Pleming has asked mo to ans'jor your letter of : ' ' , .. 
November 8, 1940, in v/hich you iftquire about the applicability of 
tho Fair Labor Standards Act cf 1928 to certain enpl.oyees taking only 
15 minutes for lunch, and cert.ain other enployecis taking a lunch hour 
but not punching in and out before and after the period. 

I'dth rcspect to the lattor group o.f employees, your atten
tion is directed to paragraphs 2 -and 3 of Intc3"prctativc Bulletin No. 13, 
a copy of which is enclosed. You udll note th/.t tine clocks v̂ill be con
sidered an appropriate basis for 'recording lioui'S v/orked o"aly v/hcn they 
accurately reflect tho period v/orked by th'-. enployee. Ycu v/ill note th.at 
in the ordinary case, pericde -nhen the enployee is relieved of all duties 
for the p-urpose of eating meals need neb be considcired hours v/orked. 

Yfith respect to the enployees taking only a short 15 minute 
lunch period, it appe<ai's that the tlie of this period v.aries from day 
to day because of the different tine that the hot iron is poured out of 
the neltinp: furnace. These nen stop "wcrk on oi-d-̂ r of their foreman and 
retire to the locker room or a shady spot under the trees outside to cat 
their lunch and a l l cone back to v/ork to.̂ c-ther on orders of the foranan. 
Under these circuinstanccs the period is too short to utilise effectively 
in the enployee's oi'/n interest and is nore akin to a v.̂ aiting period -or 
short rest period. This period should accordingly be tre.ated as ho-ars 
worked. 

•' Your ii'iouiry vdth respect to the rest peri-.-Dds of 15 ninutes an 
hour for nen on a piece v/ork basis engaged in pouidng hot iron is ansv/ercd 
in the enclosed press release R-837. See also paragiT.pli 8 of Interpreta
tive Bulletin No. 4. 

Section 15(a)(1) of the act, a copy of which is enclosed, exempts 
from the wage and hour provisions any employee engaged in an "executive 
capacity" as that term is defined by the Adninistra'tor. Enclosod hercv.dth 
is a copy of Regulations, P.art 541, and your attention is directed to sec
tion 541.1 thereof which contains 'the definition of the tern "executive." 
Any enployee who satisfies the terns and conditions set forth in "this defini
tion is exempt fron both the v/age and -the hour provisions of the statute. 
Note also section 541.2. 

(6.513) 
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Mr. Cal C. Chambers . .':'.•. \ " '̂  .. Page 2 

For your infomation, I am also enclordng copies of the • :' 
Employers' Digest and Regulations, Part 51S. If, after studying 
the enclosed material, you have any further que^stions, please do 
not hesitate to call upon me again. 

}' 

': > 

/ • ; • 

EnclosuLres (7) 

#96802 }P<- ' . 

; /^< 

. "̂  

] 

Yevy truly -yours. 

For tho Solicitor 

Rufus G. Poole 
Assist-.-'iit Solicitor 
In Ch'.irge of Opinicns and Review 

• : yy . . ^ ' : ;"!.'• -'ii; 

v-;r. 

;/&-<.. r-.i''̂ :;-if . • • y S r y . a . O . y i i y . 

I 

•yy. . • I 

I '• .' 
(6513) 
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In Reply Refer To: 
:M.'.:;...•:-; 

L!r. George T. Fonda 1 • .-•. y'y , . . November 27, 1940 
National Steel Corporation - - . •' •'"'.";-•" ,. .,..,, 

Grant Building -•'.•.•- -•,"......, ,••-,,.<•.• ' • '.',.-. 
Pittsburgh, Pennsylvania .. ^ •. - • d . -' ' • 

Dear Ilr. Fonda: • "'.'' 

Reference is made to the discussion betv/een you and i'lr. 
Poole, Assistant Solicitor, relating to the possibility of obtain
ing a ruling by the Wage and Hour Divisi^on that certain "bosses" .,-/...• 
in the bituminous coal rdning indus-^ry are exenpt froin the Fair 
Labor Standards ./"ict as executive enpl.oyees. You listed the follov/-
ing bosses with respect to v.-ho.n you requested a rulin.ir: fall bosses, 
face bosses, fire bosses, va.ddng bosse.'", machine bosses and trans
portation bosses. You indicated in your discussion v.dth Mr. Poole 
that the bosses in question :-rc pr-a:80Rtly coi.rpensatcd on an hourly /-,,-
basis of approxlriately C'l«25 an hoiu", but that a changed nethod of 
compensation night be dcvl-scd If such onplo'yccs v.''̂ould othcr/dse be 
exenpt under the definition of the executive e::enption contained in 
section 541.1 of oui' Regulations, Po.rt 541. ,' . ... 

You suggested, as one j->csEiblc nethod of compensation, 
that the enployees be gij.c2r,anteed thr.t in any v.̂ /ek in v.'hicb they had 
an;/- cnployirient they v.̂ ould be paid not less than .̂ ;30. Conpensatlon 
in excess cf -CSO a v.-eek v:ould bo neasured by the nunber of hours 
v.'-orked in excess of a certain nunber. We have given careful con
sideration to this suggestion and a.re of the opinion 'that this type 
of conpensatlon v/ould neet the requirerr.e.nts of section 541.1(E) in 
that it is the equivalent of conpensatlon "on a salary ba.sis." It •' 
should b.3 clearly underst'eod th'it the guar.'̂ 'nto.-: nust be a true 
guarantee and not one v/hich operates ojxly or prin;.-.rily in v/orkv/ccks 
vdth long hours in v/hich the enployee v.dll ear-n not loss th.an C'30 
in any event. Failu.re to pay $30 in any v.-orkweck in which any v/ork 
is pcrfomed v.dll indicate that the guarantee is not bona fide, and 
thus excn'ption claimed thorevinder v.d.ll be inapplicable. 

.d'.'. Y'ou •a.lso su.ggested duriiir t'le course of the discussion 
that, aside .fron the salary quc.̂ 'dion, it v/ould be helpful for the 
Wage and Houi" Division to indicate v.'hether or not the .above-naned 
bosses fulfill the otlier requircne^nts of section .541.1. Unfortunately, 
this does not .appear to be practical. We have ascertained fron dis- ,.-•.. • 
cussions with representative." of the Govorm-.-.ent, familiar with v/ork- ' 
ing conditions in the bituminous coal mining ind-astrj'-, that the -con- • 
ditions of enplo;/nent of the v.arie-iis "boss:.-;s" in question vajry rather 

••' m 

(6513) 
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Ltr. George T. Fonda , , -, ,,.̂,.. ; •• . ...;'..'• Page 2 

vddely betv/een different C'enpanies and beti.'oen different nines of ' • ".. 
the sane company. Therefore, it is inpossible for the Y.dge and Hour 
Division to give a blanket ruling to the effect that certain bosses, 
by title, are either exenpt or nonexempt under the nev; executive 
definition. .,.̂  ..•,.-..•: ••y"y."y.:':'y.".y,'yy':y.'y " y . y y - . .•• .. .' . 

•"*--' ' " A single example nay be helpfi'd. YJ'e are advised that the 
fire boss in a large nine usu.ally exercises sup..;rvisorj'" authority 
over all of the miners in a particular shift and perfems a relatively 
insubstantial anount of nanual v/ork, whereas in the sacller rlnes 
the fire boss pcrfoms a substantial amount of nanu.al v.-ork in erect
ing posts, doors, etc., which v:ould oftcntines exceed 8 hours a v/eek 
and, therefore, render the executive exemption inapplicable. Thus, 
(assuming that the salary requirement has been net) ordinarily the 
duties of the fire boss .in the for-ier case v/ould qualif̂ '' hin for ex-
enptio.n under section .541.1, whereas the duties of the fire boss in 
the lattor case v/ould not fulfill the r.-..-quir-:;r.:cnts. Sliilarly in 
sone nines the face boss nay neet each of tlie six conjunctive require
ments of section 541.1 v.-ĥ reas in other nines the face boss nay fadl 
to neet one or nore of thvj requirenents. Under the circui:istanccs a 
single blanket ruling that attenpted t?:- cover each of the bosses re
ferred to in ycur conference v/cuild -;-icces3a.rily be confusing rather 
thap clarifying in its effect. - .- •; •: .̂y .y d-• '•-'.~'̂"f'-1" H-P" 

Ono suggestion naj/ be nade to onployors and employees in
terested in the effect of the new definition. Except in the case 
of the fire boss, typically, though perhaps not inv-ariablj-, the 
bosses n.aned above appear to neet the rcq'o.ire.nents of subsections 
541.1(A), (B), (C) .and (D). Accordinj-ly, particular attention should 
be .given to the fulfillnent or iion-fulfillnent of subsections (E) and 
(F). In the case of the fire boss, there nay.be a serious question, 
about the other subsections as well. It is suggested, however, tliat 
a carefdl reading of pages 10 through 23 ef the repcr"b vdll enable 
the nine operators a.nd their enployees to detcr.iine the applicability 
of the exemption in individua.l iristances v.dthout undue difficulty. 

Sincerely yours. 

Admini s trat or 

Enclosures (2) 
• • f 

) - -' 

(6515) 
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In Reply Refer To: 
LE:KCR:OMB 

November 23, 1940 

Mr. S. J. Levenson • •- • : "i::: '̂  .".;'''. •, '••••-.•'.-' . 
51 East 42nd Street ., yy ' . - -yy .y 'y . :y-y • -.'yy'- p d' ' "' • yy' '^] , 
New York, New York • "i- d ,' ' '.y. .". 

' • • : ' • ' • • . ^ . • ' . ' ^ . 

Dear Mr. Le-venson: '''•;-'' y-y^' y'-. .: •', _ y y 

This is in reply to yoiur letter of November 19, 
1940, in which you inquire as to the applicability'- of the 
Fair Labor Standards Act to employees of a corporation en
gaged as a selling agent for various manufacturers located 
in several states. The corporation effects the .sale of 
conraiodities to various chain stores a"nd is paid a selling 
commission by the manufacturers whom it re]"resents, 

•"•"-'• The applicability of the act to employees of whole
salers and jobbers is discussed in paragraphs 14 through 16 
of the enclosed copy o.f Interpretative Fulletin No, 5. In 
our opinion, the enployees cf yô ir client vrho perform work 
in connection vdth the effecting of sales of conmodities 
which are delivered fron one state to any "point outside 
thereof are within the general coverage of the act. 

Tou inquire particularl;' v/ith reference to out
side salesmen, typists, and other office enplo;/ess. Section 
13(a)(1) of the act provides an exemption for outside sa.les-
men and this exemption is defined in section 541.5 of the 
enclosed copy of Regulations, Part 541. The applicability 
of the exemption to particular enployees is discussed in the 
enclosed copy of the Report ard Recoi ;nendations of the Pre-
s"lding Officer. Clerical employees are generally not exenpt 
£rom the act by section 15(a)(1) unless they qualif;,/ as , ,. 
"executiv'e" or "adjrdnistrative" enployees as those terms 
are defined in sections 541.1 and 5-41.2, respectively, of 
the regulations. -; - :, • . 

(6.513) 
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Mr, S. J. Levenson Page 2 

Unless othorv.dse exenpt, employees subject to the 
act nust be paid not loss than 30 cents an hour and be cen-
pensated at not less than tine and ouo-Iialf their regular 
rate of pay for all hours worked in excess of 40 in a v/orkv/eek, 

Vcrj'" truly yours. 

For the Solicitor 

'-;';•'-;:.}• V-,: 

Rufus G. Poole . ........ 
Assistant Solicitor 
In Charge of Opinions and Reviev/ 

Enclosures (3) -t. •• 
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In r e o l y r e f e r t o : 
LE^RUB:SY^S 

Mr. Max Yfcisenfre-ond 
Andron & Conpany 
120 Ylest 42nd S t r e e t 
Nev/ y.ork, Nev/ York 

Deajr 14r. Ylcisenfround: 

Novenber 28 , 1940 

This i s i n r e p l y t o your l e t t e r of October 25 , 19-40, in 
v/hich you seek c e r t a i n i n f o m a t i o n concerning t h e a p p l i c a b i l i t y of . 
the Fa i r Labor S tandards Act of 1936 t o an oi-iploj^'ee o r d i n a r i l y 
engaged i n the v/arehouse of a cha in s t o r e v.'ho i s used s e v e r a l t i n e s 
a year i n the c a p a c i t y of windaw trdnneu-'. . - •.... :•;;-

'-,% - • Secti 'on 13 (a ) (2 ) of t h e .-ict, a copy of v/hich i s e n c l o s e d , 
'•' exenpts f rom.the wage and houi* p r o v i s i o n s "any enployee engaged i n 

any r e t a i l or s e r v i c e est.ablisbj:ient tho gi-'cater p a r t of v/hose s e l l i n g 
'• or s e r v i c i n g i s i n i n t r a s t . a t e cor r .e rce . " Enclosed herevdth i s a copy 

of I n t e r p r e t a t i v e B u l l e t i n No. G v/hich d i s c u s s e s t h i s exemption, and 
y_ur a t t e n t i o n i s p .ar t iculai r ly d i r e c t e d t o paragraphs 5 tlirough 9 and 
18 t h e r e o f . You v / i l l note 'tliat each p h y s i c a l l y separa ted uid.t or 
branch s t o r e ...f a chain s t o r e sys t en i s considered t e be a s e p a r a t e 
"es tabl i sbnicnt" v / i th in tho meaning of t h e exenp t lon . I t sho-old be 

• noted , hov/evcr, t h a t t h e cxcnpt ien does not extend t o gener.al 
d i s t r i b u t i v e a . c t i v i t i c s among branches of a chain s t o r e sys ten or 
t o v/arehousing oper .a t ions , c e n t r a l .executive o f f i ce v/ork, e t c . 

Employees going fron s to re t e s t o r e trLm-.iing v/indov,'s a re 
-. i n our opinion not exenpt under s e c t i o n 1 3 ( a ) ( 2 ) . ^ . _̂  

For your i n f o m a t i o n I ajn tilso e n c l o s i n g a. copy of the 
Er.ipl'oyers' D i g e s t . I f , a f t e r s tudying the enclosed m a t e r i a l , you 
have any fuidher q u e s t i o n s , p l ea se do not h e s i t a t e t o c a l l upon ne 

Very- t r u l y y o u r s . 

For t h e S o l i c i t o r 

Enclosures (3) 

By_ 
Rufus G, Poole 
Assistant Solic-ltor 
In Cha.rge of Opinions and Reviev/ 

167716 

(6513) 
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In Reply Refer To; 
IE:KCR:H'.W 

Noveirber 28, 1940 

Honorable Stephen Pace 
House of Representatives 
Washington, D. C. 

Dea.r Congressman P,ace: 

•4-:>s 

^ '• 't*d". 

This is in reply to your l.-.dd.er of Novenber 20, 1940, 
addressed to Mr. Snyder, Deputy Adn.inistrator, to v.hich is at
tached a ccnnunicati.on dated Novenber 16, 1940, fron Mr. Adrian 
Thayer of Aiiericus, Georgia, v/hc inquires if he is exenpt fron 
the Fair Labor Standards Act in his oi:;ple3̂ ient by a ba.nlc in that 
city, : ' . • ,yyyy-yy . ^ \ :.. ' 

It appears that Id'. Tha-y.̂.-r i.s a aerber of the bar and 
was practicing lav/ prior to his c-.--.ployic.nt vdth the banl-c in ques
tion. His present v.'.-ork consists principally of the prepa.,ration 
of notes, deeds and vari-.:'us other c-e::.itracts rela.ting to loans and 
other p-apers in connection v/ith natters arising in the bank. & , 
Thayer indicates that ho is of the belief that he is exenpt from 
the act as a professional enple)yee. 

Section 13(a)(1) of the act provides an cxeription fron 
the wage -and hcuu' provisions for profession.al employees. This '..'" 
exemption has recently been redefined in Regi-ilatiens, Part 541, a 
copy of v/hich is encl̂ 'jsed, v/rdch beca.'ie effective en October 24, 
1940. The professional exemption is defined in section 541.3. You 
v,dll note the O'̂ OO a nonth s.?.lary requironeiit is not applicable to . 
a holder of a v.alid. license or certificade permitting the practice 
cf law, who is actually engaged in the practice thereof. The duties 
described by Mr. Thayer in his letter to you v/ould appean to s.atisfy 
the requirenents cf the proviso in section 541.3 relating to the 
inapplicability cf the salary rcquirenent to lav.yers. I also direct 
your attention to subsection (A)(4) of section 5'il.3 of the regu
lations "diich indicr-tes tlie amount of noriexenpt v/ork v/hich r;.ay be 
perfomed by a professional enployee. If Ilr. Thayer sadisfics all 
of the requirenents of section 541.3, he is exenpt fron the v.̂ agc 
and hour "provisions of the act. 

I appreciate y-.eur interest in referring Mr. Thayer's 
letter to ne for replj'". As requested, I axi re'turning it herevdth. 

y y y 
: • \ ' ' -I . 

Sincerely yours, 

; . . / • . > •• - .• . . . ^ •'.•,:•,.•.•, •.:-.•.•.-

,, Administrator 

Enclosures (5) 
#97953 • :,• 
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In Reply Refer To; 
LE:GFFI:MF 

Decenber 2, 1940 

B. D. Tarlton, Esquire 
903-6 Nixon Building 
Corpus Christi, Texas ; 

'Dear Mr. Tarlt'on: 
^̂^ 

This is in reply to your let-ters of October 25 and 
Novenber 13, 1940. I regret tli.at an eajdier reply has not been 
possible. 

You ask for inf-jiTiiâ tir̂ n reg-arding the applicability of 
the Fair Labor St.andards Act to enployoes caployed as guides, co^oks, 
and general maintenance v/orkers on a hunting lease ovued by an oil 
conpany, You state that the duties of tliG;?::; enpl-oyecs v/ill be 
purely in connection vdth the huntin.^ lease and in no v-̂ay connected 
v/ith the company's business ef "pr-oducing oil. 

As you know, the .'ict, a ĉ opy of v/hich is encl̂ j-sed, applies 
to enployees who arc engafied in interstate connerce or in the pro
duction of goods for intcr-idate c:.̂ nnerco. I -an enclordng copies cf 
our Interpretative Biillctins Nos, 1 and 5 v/hich deal genoradly v/ith 
the scope of coverage of the act. On the basis of the facts as 
stated it v/ould appe.aj: that none of the employees when ycu describe 
will be engaged in interatate connerce or in the production of goods 
lor interstate connerce and hence v.dll not be covered by the Fair 
Labor St.and-ards Act, 

I hope this inforna.tion v/ill .tdrni.sli a su.fficient answer 
to your problem, 

y. • y • yyK : . . . •'•••:. - 'Very truly yours, 

• .-' : y" •'•• yy ^''. For the Solicitor 

By 

Enclosures (3) 

158773 :•; ,, . 
96369 ':-!' 

Rufus C-. Poole 
Assist.ant Solicitor 
In Charge of Opinions and Review 

(6513) 




