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Copies of r e c e n t o p i n i o n s o.n s u b j e c t s i n d i c a t e d be low a r e furnisVied 

lierevd-'di f o r your i n f o r m a t i o n : . ,":V.- ' . . ' - - • " ' . , ' " 

;• - ' . . . - .d •...-, , , dEi-DRA'iPA .y.y ' -• ' . ' • ' . '. '••' "i : 

Date ' F ron To ' ' • S u b j e c t ',.'•' 

1 0 - 3 0 - 4 0 Rufus G. P o o l e I r v i n g J . Levy C a r t w r i ^ h t Go^vns, I IK- , . 

(EBE) "' 111 N o i t h 5 t h S t r e e t . ' • , . , , ; ' • " ' 
-;:.-' --y-.y ( • • • , > • .t'"..-.. i d n u s a p o l i s , H i i i neeo ta ';,:; 
V, :, . - " , ' . ' . ( D e d u c t i o n s f r o n wa^-.es u n d e r a 
,.f- '•' • .; • . , " ;.:.;., i d a n v/riereby u n i o n n e n b e r s e n p l o y e d 

•,'"', , ' - . , •' 'V . • ' ."••-...-: b y t h e f i r m sit;-.iod n o t e s " p a y a b l e 
.V. y'':'y..y"'y '."• d ' / . : , • . . - '.-•••: ,, ô a closely affiliated corporation" 

' - '' ' •• - ' . , ". ^ . ''. '- v/hich notes "were to be paid by de-
•y "':'•- ''•:<•'. .'••. • ;».! . . : • d u c t i o u s fro..i -bheir vrar^es End -che 

, ?, , -•"*"--. " suns d e d u c t e d p a i d o v e r t o -the u n i o n . 
. , ' • • ., ' • At a l a t e r d a t e t h e e;.iployer v/as t o 

':,'''• •yy. -;•' , • . . rol '- ' iburso t h o OLiployoes.") 
' 1' ' . • ' *',''" • ( p . 8 8 , p a r . K; P . 248 , P a r . E . ) 

1 1 - 5 - 4 0 Rufus G. Foo le 0 . J . L i b e r t A b e r l e , I n c . - : • 
,. , , , (EBE) P h i l a d e l p h i a , P e n n s y l v a n i a 

•.•'•-•'•• , ; / ' , ' , '•;"•'• • • •, ' y V' ( D e d u c t i o n s from waees t o a e i c k 
' , .V . ' . : -y : ' ;: .y : ' : , benefit fund t̂ nd a shop fu.nd.) ' '1 

' '- •' - . ;.r- ( p . 8 8 , p a r . Kj p . 2 4 8 , pp.r. E . ) 

1 1 - 1 2 - 4 0 Rufus G. Poo le Doro thy 'ii. v d l l i a i a s E l e c t e d Union O f f i c i a l s — Coverage 
(B'C'R) . . . . .-, . ('.illio-biier e x c l u d e d fr.oiii coverr .ge of 

,.. ' ' ''' Ac"'C u n d e r S e c t i o n 3 ( d ) ) . 
'•V -• ' .'• . ' -. ;. ( p . 4 9 , p a r . B; p . 8 1 , p a r . D.) 

...Oi-" 11-13-40 Rufus G. Poole 0. J. Libert Bray aiiO Scarfi 
: • • ,. (FR) •.•'•••..'-:-'-'• : ,; .. ,' ' '- 1524 L Street, N.Yi. File No. 3-224 
"* - ,•• -•;.:•.-, ^ ' . VTashini^ton, B. C. 

' .. •' '' ':.' '. •. ("tfiiethcr conpany selling ranges and 
--, . '-'-- . - e' ;• . , refrigerators to apartment ovmers, 

.̂•,., , ,;, , id'-d'• • • - |. , _; : ' real estate brokers^ d c , at wtiole-
-'V' - }.'-,.t''V-''V/-d'?. y -' : -. .-'-.. . -. . sale prices, shipment boin^ made di-

'-..•. ';,' - • •- , " . ' ' y y y . y -• rec-o from factory to consuner is cx-
'.',.' - ;' .̂  '.'.:''" ,". ..;' e;.ipt undor the Act.) (p. 69, par. V ' 

• • _̂,. : •..•.;• ' . p. ,102, par. DD; p. 194, par, (h).) 
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;)ate 

11-14-40 

:}ate 

11-6-4U 

11-5-40 

11-7-40 

11-8-40 

11-12-40 

11-15-4-: 

11-15-40 

Fro!] 

Rufus^fS. x-'ooie 
CKOi 

To buo.-joct 

J . M. Galla6;h3r 

To 

Les te r A. Ahroon, Esqui re 
Bracken, Liv ings ton ."• ••"'Sk-phy 
Bloonington, I l l i s^ j^S 

Taylor P . Gras ty 
Orange, V i r g i n i a 

John A. Doyle 
Harlan, Kentuckv 

^••y.^0' 

R. S. Sne thurs t 
Wt^shin^ton, D. C. 

Terrol Spencer 
I ' lonticel lo, Arkansas 

Prod J u l i a n o " 
Union C i ty , Nov/ J e r s e y 

Scjn A. LIcPheroon 
Columbia, South G-arolinc 

Bmployeap^^F^cUe Federal Deposit 
lusurxmc'e Corpora t ion 
(iVhetlier exempt under Sect ion 3 ( d ) . ) 
( p . 49, p a r . Bj. p . 81 , p a r . D.; 
p . 180, p a r . S.) 

Subject 

(Covera,;;c of t o o l d r e s s e r s -./oddnv; on v/ild 
cat o i l ' . / e l l s , -•./hoiie 3er->d^|i||! -?/ill .-•lo''.; be 
necessa ry aft-er o i l is^jj^ro-iuced.) 
( p . 31 , y r . cZi p . 18e, p a r . 5.) ,' 

(VTiiether t h e u se , e i / c lus ive ly v.dt'Uin s t -ate , 
- r -'Ous pro:iuced i n --bhe sane st.'.de l a v i o -

^iat-'ion of t h e A'.d v.'-ould - ^ f e g m ^ t i - t u t e a 
vi,-)l&.tio'i of t he Ac t . ) ^^^jgpgr, p a r . D; 
n . 154, oa r . I . ) 

rVJ.i.vt'i.'j- c r not enployees of a coal vdne 
•shovdd be e n t i t l e d to rece ive compensation 
f c r lo.s-tV. .ishift resu] t i n g fron bine spent i:r. 
picl'^JiTftmi^-ipurities fro.n the c o a l . ) ( p . 88, 

J ? ' ^ % * ^ P » ' 248, p a r . F . ) _ 

('VM^ther tin'.: spent i:i v/e.shing c r i s^iO'..'/er-
in.e; by •oaplo./eee of a .na::ii.ifacturer of haz
ardous i n d u s t r i e s should.'r.e co . i s i ie red houi 
v/orked -under FLoA, 05 such t.ine i s requi red 
by vir-bue of e. s-batc: sta-bi:ito to be conpensa-. 
-ed . by bho onp loyer . ) ( p . 120, p a r . E; 
p. .257, p : ^ k ) . 

(-Vbct-î 'erK îdiaK-irLul exemption .?:r-:..u."r:ed t o c o t t 
sto.riiig.,vi.<^^r| Sec t ion 7 (b)(5) i s e.pplico.bl 
t o siSsfW.'ge c a r r i e d on .r..s pa r t of t h e opera" 
t i o n of a cotton' m i l l . ) (p , 74, p a r . Pj 
p . 94, p a r . T.) 

( A p p l i c a b i l i t y of' Act t o e:Lr.ployeos ens-r^ged 
i n c l e c t r o p l d c i n r n c t a l a r t i c l e s . ) ( p . 69, 
p e r . M; p . 102, p a r . DD; p . 153, p: . r . G.) 

(Exemption of -vvcrehouse enployees i n cot ton 
v/arehouse under 7 ( b ) ( 3 ) . ) (p . 74, p a r . P; 
p . 94 , p a r . T.) . 

I s s u e d 11/27/40 - 2 - (6460) 



To: 

From: 

Subject! 

Mx-. Irving J. Levy 
Assistant Solicitor 
In Charge of Litigation 

In Reply Refer to: 

LE:EDE:DET 

October oO, 1940 -

Rufus G. Poolo 
As s i st ant Solicitor 
In Charge of Opinions and Review 

Cartwright Gowns, Inc. 
Ill North 5-bh Street 
Minneapolis, rdimesota ! ; 

•..• \ ; 

y 

You have asked our opinion on 'che follov/ing deduction 
plan which appears to havo been put into rffect by this corporation 
vdiich has since gone into rooeivership, ..., ....... ..... 

•.'" , ','• ' •',",'.I'i.:..--'•-.•"•'.t-V..' ̂ . .'. 

The Internedional Ladies' Garment Workers' Union advanced 
the e.mployer firm %ilO,000 in order -that it night continue in business 
and furnish enployaent to its v/orkers v/ho were members of the union. 
Union members employed by the fiim signed notes "paya'ble to a closely 
affiliated corporation" which notes "-./ere to be paid 'by ded-ictions from 
their v̂ages and thr; s-ans deducted prdd over to tho union. At a lf;.ter 
date the employer v/as to reimburse the employees." The company de
ducted approximately pQ,0C0 which v.̂as 'not paid over to the union. In 
fact, the sums have beoomo aliost entirely dissipated wi'bhin a year. 
In the ne'norandum .from Id. darthr. bo yourself it is indioabed that 
the deductions do, not appear to be illegal v/ithin tho laeaning of 
section 3(n) "because "bho suns aevan.-?.ed wer-3 the result of voluntary 
action on the part of their -enploy'-'jes end their accredited representa
tive - the union." ., _ .. ^ , . . ; . . , . , 

.-••'' ¥e are unable -bo conc-ur in bhis viev.-. The deductions v/ere 
nade from tho pay checks of the enployees not for union purposes but 
for the purpose of raisi:ag capitr.l for the e:-iployer in the conduct of 
its business. The rules anii-nunced vvlth respect to the check-off for 
union dues arc -cherefore inaj>plicablc. Instead we think that this 
practice is prohibited -^dthin tl-.e priticiples announced in section 
531.1(d) of the Regulations, Part 531 i-..nd parugraph 10 of Interpre- '; 
tative Bulletin No, 3 as revised. You will observe fro.n. tho Irdtcr 
bulletin 'bhat deductions to repay subaidies given to the enployer nay 
not bo nade fron the w y y s of enploy'ees; -bhis is a cost of capital and 
not of labor. 'i-ft.other this device is effected through the cooperation 
of a local chtuinber of comnerco or fron a union itself, it seens equally 
objectionable. It is, of co-urse, no uns-kver that the employees themselves 
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Menorondun to Mr. Ir"ving J. Le"vy Page 2, 

assented to the scheme. Agree-ne-nts by ei.'.ployees to accept less -,:'- • 
than the nininun wage, directlj'- or indirectly, are ob-vi-ously in 
conflict v/ith the public policy declared in the sta-bute. •'v 

The above discussion assumes, of course, that the notes 
were executed by en'ployees fron v/hose v/ages the deduGtions brought 
total compensation received belo\v the nininun r.equir-.d by the act. 
Sines we did not publicly announce tJ-iat section 3(m) v/as equally 
applicable to paynents under section 7 as -under section 6 until 
August of this year, vio do not feel tl̂ at it would be equitable to 
seek a retroactive application of the males announced in Interpreta
tive Bulletin No. 3 as revised. T.he file itself doe.-=: not clearly 
indicate v/hethor all union nenbers received only the bare nini:3iLU,i 
required under the wage order.; if they did the deduction nade for 
this subsidy to bhe pla:at v/ould necessarily "cut into" tÛ'i aiiount 
required to be paid undex- section 6. I'n such case "bhe employeos 
v/ould be entitled to receive r-..-.stit'a-t;io-a i.xi cash to the anount 
vdthheld fron them. 

V- 167788 

-7 

d ,"'..,:'•. 
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• . In Reply Refer To: 
LE:SBE:JRM ' ':' ,.. 

November 5, 1940 ' ' . 

To: Mr. 0. J. Libert, ' ' ' '• . ' ' 
Chief, Analysis and Review Section .-'. 

•' ' , . . • • : J 

From; Rufus G. Poole • . " , -e 
Assistant Solicitor • , ' • ' ' , ••••'•• 
In Charge of Opinions and Roviev/ •', , ,• ', 

Subject: Aberle, I-nc. .....v'' -• , .. .',; , - .' t ' .. • /- ' '' 
Philadelphia, Pexuisylvania '•'.-•.-,",'; :'-V' .- *••,•'. •"';.. \ 1 

'• ;• • ' -' "' /'.•,..'-'''̂ '/-". '"'. ;,:'--.:''e ' .i'- •'• •''• ,'-''.''• ' ,',.̂' \y.'y::: v.. y ' y •-.• 

You have asked our opinion as to the validity of certain deductions 
made from the v/ages of the enployees of this concern. In addition to deductions 
for social security taxes and union dues, about which no problom.s are raissd, it 
appears that the v/onen employees contribute 25 cents a .month and the nen .{,.1.00 a 
nonth to a sick benefit fund, apparently for purposes of provicdng cojapensation 
during periods of illness. When an e-nployee is unable to woik it seens that 
;;il0.00 a v/eek is paid for 4 weeks to the v/onen r-ud »5.0G a v/eek for 5 weeks thc^re-
after. Male enployees receive v20.00 per v/eek for 13 weeks. J\n additional payiient 
is made by tho v/orkers to a so-called shop .fund, tlie v/onen oontributing 75 cents a 
nonth and the men ̂ pl.OO a nonth. Fifty cents is refundsd to e.nployees if. they 
attend the regular nonbhly mt;oting of the shop association. It is stated that the 
tunount renaining in the shop fund "goes to rf;iiaburse enployees v/ho sometimes are 
obliged to leave their work for a few houis to serve on comnittees for the pur
pose of settling grievcnces over prices. This sliop fund v/as orga.niz3d by tho 
workers themselves v.d'th the sanction of the union." 

The inspector's report unfortu.iabely is ?.j.ot fully complete. The 
precise n.ature of tlic sick benefit fu.id is not c'iisclosed. Deductions fron enployees' 
-v/agos v/hich are used to create a fund for corpensation to v.'orkors when t h o y are 
ill, arc not prohibited if the employer obtains no profit or benefit. Of course, 
if the employer is bound by law to furnish such care -co -t/oriicrs when tlicy are ill, 
the cost of such ca.re v/ould have to bo borne by him but this situation does not ,, 
seem to prevail hcr^. If the dotductions aro voluntarily authorized by tlic 
workers and no profit is rctai-aod by the employer v/hich "cuts i"nto" the id-ninun . ;• 
wage or 0VGrt.ime compensation required to be paid by sections 6 or 7, there dous 
not appear to be any violo.tioii cf section 3(n). See paragraphs 7 and 15 of 
Interpretative Bull-:tin 'No. 3, 

Similar principles arc applicablo to "b'he deductions r.iadc for the shop 
fund. Prosunably this is a device instibut._d by the union and oonscnted to by the 
employees for the purpose of assuri'r-g r-ogular cttcndancc -.it union meetings. 
Assuming once again that the employer obtain.v. .no profits fron the deductions and 
that they havo been voluntarily authorized by the v/ork;. rs, bhe principles 
applicable to the union checkoff appear to apply hero with equal force. 

* • • 

Attachment ' ' ' " • . ;' .o )• ' . .. '-'d ,,'. ' ,. . • ' : '.' ' ';' 'd v- .- • •-.• . ,, ; k 
(File) .„.:':...,.' /.. y . ' ' ' y i y ' y y ' ' ' : { : ' y -'y' •.'' y 'V •;'' '•';'' d' , '• . ' 

' ' '". 1 .- '. /.fe. •':.;•.'• .;'.:•••.' ..d'. •"''- ' ...' ,.- '.,t', -' 
'•"..'' "y. . •;-'. ~ - "'̂ -̂d--;;'.-.,.,- • - 5 - • . • ' [ • - y y y . ' - y y ' " . (6460) • ' 



NOV, 12, 1940 

In Reply Refer to; 
: LE:KCR:LL 

To; Idss Doro'bhy M. -i/dlliams 
Regional Attorney 
San Francisco, California 

From: Rufus G. Poole 
Asaistanb Solici-bor '--. • ;'-e 

• .- In Charge of Opinions and Review •• > 

Subject: Elected Union Offioials — Coverage 

•:'•. •'. •• Reference is -/.lade to yOur .•le.-aorandvin o.f October 29, 1940, 
(jRS;fc) in whicli you inquire if enployees of the Sailors' Union 
of the Pacific v.do are elected by the entire aeinbers'hi.p of "bhe 
organization aro excluded fron the coverage cf -bhe aĉ t by section 
3(d) which provides 'bl).a.t "any labor organization (other than v/hen 
acting as an enployer), or anyone actiing in -the capacity of officer 
or agent of such labor organization" is -not subjeob "bo bhe act as 
an enployer. ...v-. , -yy • • • . , , . - . y ^ 

.ce concurs in your o; 
Sailors' Union of the Pacific are 'nob 

dnion that enployees of bhe 
excluded fron the coverage 

of 'the act by section 3(d) even though thoy are elected by bhe 
entire nembership. In our opinica the exoeptioii contained in section 
3(d) is removed by bhe parenthetical expression quoted above. If 
the employees are within bhs ge'neral 
subject to i t s provisions. 

coverage of the act thoy are 

166464 
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COPY 

f o * 

From: 

Subject: 

}Jfr» 0. J. Libert, Chief 
imalysis and Rev-iew Soction 

Rufus G. Poole ' ' ' '•-.' ' '. 
Assistant Solicitor ' ' 
In Charge cf Opinions and Review 

Bray and Scarff ' v 
1524 L Street, N. W. '. ' ; ' . , ' 

dfeshingbon, D. C. ,.'•'/ '•.'.. ',; ' '; 
File Number: 8-224. ' ' '' '" '•'"' '-" 

In Renly Refer To: 
LE:FR:PG - • ' , -. 

November 13, 1940 

- " '- d, "" ' 

Reference is made to the abtacheci let ter from Eunice Broyles, 
Executive Secretary of tho Minimum VVago Board, -lA/hioh is charged with 
the enforcement of the Fair Labor Standards Act in tho District of 
Columbia. ... .„ ... . , . . , . . ' 

It appears th£.t Bray & Scarff sell ranges and ro.-frigorators 
at wholesale prices to apartment ow.iors, apartment agents, real estate 
brokers and dealers. The customers, hov/evor, make thoir payments direct 
to the factory rather than to the subject company and delivery is nade 
direct from the factory to the consuner. The subject company orders the 
ranges through the Vfeshington office of tho Hellms.n Company, but the ship
ments are nade from Tennessee and Michigan, The refrigerators are ordered 
by the subject conpany through the factory s^orvice representative and 
the shipments are made from tho Michigan v/arehouse. 

The foregoing portion of the business is slightly less than 
half the total business of tho subject company's figure on a dollar 
•value. The remainder of the business consists of servicing equipment, V . : 
Service business comes to tho company from tivo sources. The company is 
informed by al l local re ta i l stores v.'-hen a custonor purchases a 
Kelvinabor re.idigorator. Tho company is obligatod to service this 
Kolvinator in tho consumer's hone for five years, and it is paid for • •-
this servicing direct by the manufacturer. The other source of the :•:-;. 
service business comes fron apartment agents, or o-ivnors, who request 
the subject company to servico a refrigerator in the anartnont of a 
tenant, Hov/over, the company is paid by tho apartment ovmer rather '' 
than by tho tenant, .̂ „ • ,1'••'>.••'''•-'".L-':;'h/'V-;li ••''•-?:.•; ' •;,-

The conpany employs throe office g i r l s , one on the switch- •,' '. 
board, one handling the refrigerator business and the third handling 

' ' tho office v/grk involved in the sale of stovos. There are also two 
'.' drivers handling the wholesale distribution and one driver who carries 

parts from the local Kelvinator ivarehouse to the consumer's homo. This 
, driver also repairs v/ater coolers in various business establishments 

- 7 -
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Mr. 0. J . Libert , Chief ,/ . ."'' Page 2 

within the Dis t r ic t and appe^rently is not p r ina r i ly a truck dr iver . 
There is one so-called supervisor v/ho is nere ly a nore highly ski l led 
mechanic than the other ones, but e.xercises no supervisory functions. 
In addition there are eleven general service nen. 

The subject company does not appear e"ntitlod to the 13 (a)(2) 
exemption and tho sole question is whother the compa"ny is with"ln tho 
general coverage of tha a c t , . . . . . ._-yyy ----..-' 

Under the facts as above oublinod i t seems that the company 
is in part a wholesaler v/hoso salos r e s u l t in aporox-inately 82 percent 
of del iver ies within the D i s t r i c t , and approximately 18 percent outsido 
the D i s t r i c t , Theso are so-callod "drop shipments" in ths.t tho subject 
conpany effects the delivery from outside the s t a t e d i rec t ly to the 
customer. As is s ta ted in paragraph 15 of Inborpretati 'vo Bullo'bin No. I 
such salos are c lear ly in t e r s t a t e in cliaractor. The company is also 

•clearly engaged in i n t e r s t a t e co'mmerce in making wholosalo sales out
sido tho D i s t r i c t , Furthermoro, the services rondorod by tho conpany 
o"n tho Kelvinator re f r igera tors sold by local sv;ores consti tuto in t e r 
s t a t e commerco inasnuch a.s thoy aro paid for t ha t service by a factory 
located in another s t a t e , Covorago iriay also be based on the fact thab 
the service is rendered pursuant to an i n t e r s t a t e contract of s a l e . 

Accordingly, the office employees and the service men should 
be considered within the coverage of the ac t , Ykdth respect to the two 
truck dr ivers , see Inspection Field Lottor No. 43, . • , . - , . ,.:. . 

Attachment 

8 - y.-'-"-
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C O P Y 

T O I 

Fron: 

J . M. Gal lagher , Esquiro • 
Regional At torney 
Phi lade 1-phia, Ponnsyl-vania 

•y-. 
Rufus G, Poole 
A s s i s t a n t S o l i c i t o r 
In Charge of Op"inions and Review 

In r e p l y r e f e r t o : 
LE:KCR:DET 

Novenber 14, 1940 

Sub jec t : Employees of t h e Federa l Deposit insurance Corporat ion 

Reference i s made t o your memorandum of Novenber 4 , 1940, 
in which you inq idre i f omployoes of t h e Federa l Deposit Insurance 
Corporation are considered t o be employees of t h e United S t a t e s and, 
t h o r e f o r o , excluded from t h e covorago of tho ac t by s e c t i o n 3 ( d ) , 

I t is t he unders tanding of t h i s o f f i c e t l ia t t h e Federa l 
Deposit Insurance Corporat ion i s a wholly ovmed and c o n t r o l l e d 
co rpora t ion of the United S ta tes and t h e r e f o r e i s considered as 
synonymous wi th t h e United S ta t e s for t h e purposes of s e c t i o n 3 (d ) 
of the a c t . Accordingly, employees of t h e Federal Deposit Insurance 
Corporation a r o , in our op in ion , excluded f ron tho covorago of the 
ac t by s ec t i on 3 ( d ) . . d; •' - - ;-' ^e. ' ' ' ' d V •.-;•' -"̂  

'• 'i 

170906 
V(-

:ju, •••..I, 

• i - - ' - A -
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: COPY I n r e p l y r e f e r t o ; 
LE:GFH:SViiS 

November 5 , 1940 

L e s t e r A. Aliroon, E s q u i r e ' . ddd- ' : • . '• - - ••' • 
B r a c k e n , L i v i n g s t o n & ?/iurpliy •"-"''•'•;" d ' . ' : ';-•'-- '^- •• ••' ' ' .;•,.- ' ' t ' .v 
The N a t i o n a l Bank B u i l d i n g . , '---,•>-' ':• • . ' • ' . " - •'•':,, • - ' d ' l ' : -• 
B l o o n i n g t o n , I l l i n o i s '> - V '. - ' ' - ' .• . • - '-' • •>;•';' 

Dear Mr. A h r o o n : •' ^PV -- . ' ' . - ' .'-t..::,,.;/',-„:d.. ,, . . . . • , ' " ' , -;.:.'' 

i . T h i s i s i n r e p l y t o you r l e t t e r of Oc tober 1 7 , 1 9 4 0 , 

.,,: . • • '" ' You a s k fo r i n f o r m a t i o n r e g a r d i n g t h o s t a t u s unde r t h e 
• F a i r Labor S t a n d a r d s Act of t o o l d r e s s e r s xvorking on a w i l d c a t o i l 

i. w e l l . I t a p p e a r s t h a t t h o t o o l d r e . s s e r s - / / i l l bo engaged i n d r e s s i n g 
-, t o o l s fo r t h e d r i l l i n g of t h e v / e l l and t h a t t h e i r s e r v i c e s v / i l l no 

• l o n g e r be n e c e s s a r y aft jer o i l i s p r o d u o o d . You s t a t e t h a t i t i s 
your o p i n i o n t h a t s i n c e t h e y a r e n o t oiigagod i n t h e a c t u a l p r o d u c t i o n 
of o i l t h e y a r o n o t w i t h i n t h e purvi©-,v of t h o a c t . 

As you knov/, t h o a c t , a copy of v/hich i s e n c l o s e d , a p p l i e s 
t o o n p l o y e a s engaged i n i n t e r s t a t e coimTi.erce or i n t h e o rodu ic t ion o f 

. •> goods fo r i n t e r s t a b e c o m n e r c o . I a n e n c l o s i n g c o p i e s of ' . d r b e r p r e t a -
t i v e B u l l e t i n s Nos . 1 and 5 , d e a l i n g i v i t h t h e scope of c o v e r a g e of 
t h e a c t , and I d i r e c t your a t t e n t i - o n p a r b i c u l a r l y t o p a r a g r a p h s 1 
and 5 of b u l l o t i n No. 1 , and p a r a g r a p h s 2 , 4 and 9 of b u l l e t i n No. 5 , 
You w- i l l n o t e t h a t sec t io -n 3 ( j ) o f t h e a o t s t a t e s t h a t "an employeo 
s h a l l be deemed engaged i n t h e p r o d u c t i o n of goods i f s u c h employee 
was employed . . . i n any p r o c e s s or o c c u p a t i o n n e c e s s a r y t o t h a 
p r o d u c t i o n of /good_3/ ' . " I t has beon our p o s i t i o n t h a t d r i l l i n g 
o p e r a t i o n s i n and of - themselves c o n s t i d u b e a p roduc t io -n of g o o d s , 
I"b i s our o p i n i o n th-c-'d i f , a b t h o b ine -bliose -bool d r o s s e r s a r e 
employed t h e employer i n t e n d s , hopes or has r e a s o n t o b e l i e v o t h a t 
t h e o i l r e s i d t i n g from t h e d r i l l i n g o p . e r a t i o n s , i f a n y , w i l l move 
i n oominerce, such employees a s you d e s c r i b e a r e c o v e r e d by t h e a c t , 

Enp loyees c o v e r e d by t h e acb a r e g n t - i t l e d t o r e c e i v e a 
'-•' minimum vrage of n o t l e s s t h a n 30 c e n t s an hour and o v e r t i n e compensa-

- t ion a t n o t l e s s t h a n one and o n o - h a l f t - i ne s t h e i r r e g u l a r r a t o s o f 
:• pay fo r a l l hour s "In e x c e s s of 40 i"n a v/orkwoek. The worfaveek v.-as 

r e d u c e d from 42 t o 40 h o u r s on October 2 4 , 1 9 4 0 , O v e r t i n e i s com
p u t e d on t h e b a s i s of t h e r e g u l a r r a t e of pay of t h e e m p l o y o e . I am 
e n c l o s i n g a copy of our I n t e r p r e t a t i v e B u l l e t ' i n No. 4 d e a l i n g v / i t h 
maximum hou r s and o v e r t i m e c o m p e n s a t i o n . 

- 10 -
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Copy 

Les te r A, Aliroon, Esqu'ire Page 2 

I a l s o d i r e c t your a t t e n t i o n t o s e c t i o n 16(b) of t h e ac t 
a u t h o r i z i n g an employee t o i n s t i t u t e proceodings a g a i n s t h i s employer 
for twice t h e amount of h i s unpaid minimum wages or unpaid overtime 
compensation, as t h e case may b e . ^̂ ••' ,V •'•:'. v̂ ,,, .,.,.,'..''.i^-;,-

•• , " .../'.^'".'—:•/. W-.y' ' - ' -y ' 'y>y. ' . ve ry t r u l y y o u r s / " " ' • ' •"'.'" 
/ . . . . • : / 

. . . / i ; : . " .' - . ' ', . • ' , ' '.i , ' .«.• •• 
.• V ' ':> •••..:.• •• yy , .• ••.;'- .•• . ; ' ; . ; • • . * 

'For t h e S o l i c i t o r 

By. 

Enclosures (4) 

Ru.fus G, Poolo 
As s i s t a n t S o1ic i t or 

t - _ In Charge of Opinions and Rev-iew 

... '1 

-..'« 
' " •d> ' 1 

•'•' " •, t ' ' ; ' 

v> 
. « " 

:- \ ' •''., 

' . - ' - • ' 

.•' ( 

')' 

• . / 
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C O P Y 

November 5 , 1940 

in r e p l y r e f e r t o : 
T p ..T-TVif .cf-.-cj 

Mr, Taylor P . Grasty •: '• '•:" y •'•"..•;"•>": V . ,•••-.••:, . '̂ -• ..d' •-V'."V---5.:̂ '''V 
H, E, Gras ty & Brother - ' d . ' - ; 
Orange, V i r g i n i a - - ' '"' ' ':', 

Dear Mr, Gras ty : 

This i s in r e p l y t o your l e t t e r of September 25 , 1940. I 
r e g r e t t h a t an e a r l i e r r e p l y -î us imt p o s s i b l e . 

You s t a t e t l i a t you con tenp la to tho c o n s t r u c t i o n of s e v e r a l 
houses t o bo financed through t h e Fede ra l Housing A u t h o r i t y . The houses 
v / i l l be b u i l t in V i rg in i a and i t i s your i n t e n t i o n t o uso Vi rg in i a pine 
in t h e i r c o n s t r u c t i o n . You ask i f your uso of lumber grovm and manui'ao-
tu rnd in V i r g i n i a , not in accordance -ivith the p rov i s ions of t h e Fair 
Labor Standards Act , v/ould be a v i o l a t i o n of the a c t . ' ' •• yy 

• ' The a c t , a copy of v/hich i s enc losed , app l i e s t o employees <'. 
who a re engaged in i n t e r s t a t e oornneroe or .'ui t h e product ion of goods 
for i n t e r s t a t e comnerco, I am enc los ing a copy o.f our I n t e r p r e t . a t i v e 
B u l l e t i n s Nos, 1 and 5 , and d i r e c t yovir a t t e n t i o n p a r t i c u l a r l y t o 
paragraph 1 of b u l l e t i n No. 1 and paragraphs 2 , 4 .and 9 of b u l l e t i n 
No, 5 . I t w i l l bo noted fron paragraph 2 of b u l l o t i n No. 5 t h a t an 
employee i s engaged in the product ion of goods for cormiierco, i f bhe , .'. 
employer a t t he t i n e of product ion i n t e n d s , hopes or has reason t o 
be l i eve t h a t t h e goods w i l l move in connerce . I f , a t t he t i n o of 
product ion of t h i s lunber , bho producer d id not i n t end , hope or liava 
reason t o bo l i eve t h a t tne lumber v.'ould novo in comnerco, h is omployees 
xvere not covered by t h e a c t , , . . 

Assuming, hov/ever, t h a t tho lunber vras produced in v i o l a t i o n 
of t h e a c t , I d i r e c t your a t t e n t i o n bo s e c t i o n 15(a ) (1 ) of the aot -(vhich 
renders unlawful the t r a n s p o r t a t i o n , s h i p n e n t , d e l i v e r y or sa lo in 
comn-isrce of any goods in t h e product ion of which any employee v/as 
emplo7/ed in v i o l a t i o n of the a c t . I f you do not contemplate any such 
t r a n s p o r t a t i o n , shipment, d e l i v e r y or s a l e , i t i s my opinion thab you.r 
u s e , e x c l u s i v e l y w i t h i n the s t a t e , of goods produced in the sane s t a t o 
in v i o l a t i o n of t h e aot v-'ould not c o n s t i t u t e a v i o l a t i o n on your par t 
of s e c t i o n 1 5 ( a ) ( 1 ) , 

-~:̂  / •' - / • ' ' d - " d . "Tory t r u l y y o u r s , '•",. 

' • • y - ' " y • '- ' - "d'-.-' •- For tho S o l i c i t o r ..' • ' : ' . " ' 

Enclosures (S) 
151372 

By 
Rulus G. Poolo 
Assistant Solicitor ,. ' .' 
In Charge of Opinions and Review 
12 - (6460) 



C O P Y . ' ' " d ' ', 
• November 7, 1940 / .'..,• 

'"', 1 •' . ' "-- . ' • ' • . . ' . " • • • ' • In reply refer to: 
LE:EBS:DET 

John A. Doyle, Esquire . ', . .._ ". / " .' , , -̂ . . ..... 
Doyle & Doyle-^- " .' "",;:•'..".' •".' .','• .' • ••;.:•,: 
Box 295 " .''' V . ' • . - - i -• e - - ̂  - • . '••'•'-' • 
Harlan, Kentucky y ''' ' ^ '• / . . . .. ' 

Dear Mr. Doyle: '.;..•„... ''.' . ,v [ : ... i, v.. .̂,..̂, •-...,,•.•,•.. .̂  \.-. ̂  ' * yy: y . . 

Ue have delayed ansv/erlng yoior letter of August 3, 1940 until 
we had available for distribution copies of the new revisions of Part 
531 of the regulations and Interpretative Bulletin No. 3 which discuss ,p„.; ' 
In detail questions of payment and deductions under the Pair Labor 
• Standards Act. V/e are forv/arding copies of those materials to you, to- .-
' gether with a copy of the act and R-609. 

You advise us that the United Mine V/orkers of America, whom • , 
you represent in Harlan, Kentucky, have contracts vdth the mines call-
., Ing for a basic rate of $5.60 for sevnn hours v/ork and timo and a half : ". 
for overtime in excess of seven hours por day and 35 hours per week. 
When the employer believes that a coal loader liPs impurities in the coal 
which he has loaded, the loader is- required to set aside the car contaln-

ding the impurities and to pick.out the impurities from that car vdthout 
"" additional compensation. As a result, the employoe loses one shift v/ork 
'.-while picking the impurities from the coal. You .'dso .advise that in ad
dition scî .e of the employers deduct $1.00 fro.n tho v/.i.gss of the employee 
in addition to requiring the one extra shift without compensation. You 
•state that in your opinion the employee should bo entitled to recoive 
compensation for the time spent in picking Imp-urltles from the coal since 
he is engaged in work for his enployer. 

The Fair Labor Standards Act requires that an enployee receive 
at least 30 cents for each hour worked for his enployer. For the purposes 
Of its administration of this provision of the'act, tho Wage and Hour Di- • 
vision has t.iken the position that v.'ages v/ill be averaged over a period 
of one workweek. See the enclosed c.opy of R-609. Wliere the agreed rate 
of pay is substantially in excess of 30 ce.nts per hour (so that Including 
the shift spent in picking Inpurlties and the deduction of $1.00 which 
the employer may make, total conpens.".ti-)n for all hours still is in excess 
of the 30 cents required by the act) it is a question of contract law 
whether the employoe is entitled -under his: agreement to additional compen
sation for the one shift. In other words, as we interpret•the law, it 
would not be a violation of the Fair Labor Standards Act for an employee 
to arrange with his enployer to v/ork 35 hours at 50 cents per hour and five 
hours without c-impensation. On the other hand, if the e.nplnyee agreed to 
v.rork at a stipulated rato per hour, with no provision.made for picking im
purities from coal, it might be a legitimate inference fron the contract 

1 3 - ' /<' . . . . . ,• . , • : : , ' • • • - : • '.-. •'...:,:....' 
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- John A. Doyle, Esquire ' . ' •/- F&ge 2 

that he was entitled to additional compensation for time spent in these 
activities. In the above discussion it is assumed that the employee 
works no overtime hours. In the event that overtime is worked, it vdll 
of course be necessary to determine what is the regular rate at vhich 
the employoe is enployed. The agreoment of the parties might have some 
bearing upon this question but wo are unable tc advise you v/ith moro par
ticularity without knowledge of the facts. .,- .....;,-.,;,,̂.j-;..v. • 

.%• ...i::=. .d• •;V You also ask whether an employer may advance scrip to his em-
') ployee on v,rages already earned by tho workor and "deduct 20 percent from 
• his pay for such ad"7anc3s." If by this you mean that the employer is 
• making a 20 percent interest or discount charge for furnishing the scrip, 

such a practice is clearly illegal if componsation required by section 6 
•- or section 7 is affected, as oxplaincd in paragraph 7 of the enclosed In
terpretative Bulletin No. 3. Scrip, as pointed out in paragraph 4 of 
the same bulletin, is not -a proper nedi-um of paynont under the act. 'Whoro 
scrip is redeemed for legitimate facilities furnished by the employer to 

• the employoe the actual cost of such fncllities nay be included by the 
employer in determining wages paid.. Seo paragraphs 8 through 12 of Intor-

- pretative Bulletin No. 3 for the genoral roquironents of section 3(n) and 
•., Part 531 of the regulations. 

' .r ' 111 detemining whother or not a profit hrs boon derived by an 
.--.employer in furnishing boai'd, lodging, or other facilities to his onploy-
. - ees.the forrrula set forth in section 531.1(b) of Part 531 of tho rogula-

tlons, is to be applied. You vdll noto that in deternining tho cost of 
operations an enployer is pomitted to include an .allowance of not more 
than 52 percent as interest on the ijindoproci.".tod anount of capital in-

• vested in fLirnlshlng the facilities. Within this principle interest nay 
be charged on capit.al invested in land, buildings, nachinory, inventory, 
and the like. The formula is applicable both to nerchandise sold at com
pany stores and to housing facilities furnished hy the co.npany. > 

You also stato that anqthcr practice connon in your connunity 
is to require an employee to stay in the .nines for periods as long as two 
..hours after his regular quitting tine before he Is pernitted to go out
side of the rdno. You ask if he nay recover for such excess tlDe. The 
views of the Wage and Hour Division v/ith respect to the pr.ipor detornina-
tlon of hours worked are to be found in Interpret̂ 'tivo Bulletin No. 13, 
a copy of which is enclosod. Your attention is called to paragraph 2 

. thereof, and also to the enclosod release R-928, .,,,_. 

Enployeros engaged in int-srstate cnrinerce Or in the prpdiuction ' 
of goods for such connerce are required to receive at least 30 cents an 
hour and not loss than one and one-half tines their regular rates of pay 
. for hours in excess of 40 during a single v/orkv.'3ek. No individual vrage 
orders establishing higher rates for the mining industry have as yet been 
Issued by .the AdLmlnistrator und.er section 8 of the act. 

14 - y . . , : . - • ..-
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John A. Doyle, Esquire y • •'•, •' •:::••;', . Page 3 

You also advise us that the union contract provides for time 
and one-half in excess of 35 hours per week and you ask vhether this 
contract or the 40 hour provision in the act will govern in computing 
overtime due under the law. Your attention is called to paragraph 69 
of the enclosed Interpretative Bulletin No. 4 where it is indicated that 
the act does not supersede provisions of a collective bargaining agree
ment which sets standards higher than those set in the act. 

We have also asked our Information Branch to place you upon its 
regular mailing list. We trust that tho enclosed materials willansw.^r 
your questions. If you have additional problems about the application 
of the act, please feel free to communicate v/ith us cither directly or 
with our regional offico located at 119 Seventh Avenue, N., Medical Arts 
Building, Nashville, Tonnessoe. 

Vory truly you.rs, 
' " ' " • ' y y y ' '•"-• 

•}y'y'.'y -'..''yy For the Solicitor 

- ( • • 

By 
Rufus G. Poolo 
Assistant Solicitor 
In Charge of Opinions and Review 

Enclosures (7) 
138516 .,- .-,..... - ,'•' -•;,-*.<--• '•,;*?•. . y y 
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C O P Y 
November 8, 1940 

In reply refer to: 
LE:FUR:LF 

Mr, R. S. Smethurst 
Associate Counsel ' -=:':,"•"•*?;•'--; ,..'.:'' 
National Association of Manufacturers 
633 Investment Building 
Washington, D. C. . -fv'" l/Z.:,::' 

Dear Mr. Smethurst: •'•, . 

» 
i:-y 

Reference is made to your letter of October 34, 1940, 
addressed to Hr. Baird Snyder, in v/hich you inquire about the 
applicability of the Fair Labor Stand.ards Act of 1938 to em
ployees of certain New Jersey manufacturers who, pursuant to 
a state statute, are required by virtuo of their engaging in 
certain hazardous industries to allow employees ten minutes 
each day in which to wash their ha.nds ond facos and an adcd-
tional ten minutes on two days of •each wook in vhich to take a 
shower bath. . Tho statute provides that the timo thus allov/ed 
shall be at tho expense of the employer. 

- • You inquire whether the time spent in washing and 
shovrering should be considered hours vrorked vmder the Fair Labor 

• Standards Act of 1938. . , . ., 

Inasmuch as these activities ar3 a regular .and required 
part of the emploj/ment and inasntich as the nature of the employ
ment (in the judgmont of the Sta-te Legislature) rondored a inf̂ .shing 
period so necess-niy that the employer is required to pay therefor, 
it is the opinion of this office that this period should be con
sidered hours worked for purposes of section 6 and section 7 of 

* the Fair Labor Standards Act. 

~ '";•.,.'. Very truly yours, 

' ... .'...,:-'' Id '̂or the Solicitor 

d65583 

- 15 -

By 
Rufus G, Poolo 
Assist.^'.nt S o l i c i t o r 
I n Charge of Oj^inions 

a.nd Review 

, - ' • ' i ' . 
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In reply refer to: 
LE:ILS:NC 

November 12, 1940 

Mr. Terrel Spencer, Treasurer .. . \ ' '." ... ̂  - :- .. -:••':. 
Monticello Cotton Mills Company '-• d • .. " ' • •: '' 
Monticello, Arkansas /: d'"̂ -'-- '. ' '.•''''•'. ''""''•!"% '.1 ' 

Dear Mr. Spencer: ,• • "• ' '-'.• ' • '-• •• • -.••'•••> • 

This v/ill reply to your letter of September 27, 1940, r con
cerning the applicability of ths sectiun 7(b)(3) seasonal exemption 
to the storing of cotton in cotton v/areho-.ises and compress v/arehouse 
facilities w'nich are operated in co:guiiCticn w izn your cotton mill. 

You ask 'vvhether the s.3asonal exem-ption v/hich has been 
granted to the cotton storing industry.is ap'plicable to t'nat storage 
which is carried nn as part of the operation of a cotton mill. 

We have given very thorough consideration to this problem 
and have concluded that the warehc-asing of cotton in connection \vith 
a mill is not v/ithin the section 7(b)(3) exem.ption. Tho v/arehousing 
carried on by a mill seems merely incidental to the o-.oer-ation of the 
mill and is not carried on to facilitaie the movem.ent of cotton s,way 
from the farm or the gin. It is the latter type of v/arehousing which 
the exemption v/as intended to embrace. Since t'ne mill warehousing is 
simply incidental to the mill operation, it can hardl.y be co:isider5d 
pa.rt of the cotton storage industry, rather it is part of the cotton 
mill industry. It is not, -we repeat, part of thud p-atlic cotton 
storage industry v.hich is v/ell established and has a v̂ ell defined "' -
meaning. 

,.-..'. Very tridy yo"urs. 

For the Solicitor 
..•45>i:-»'i(£p-'' 

- - : . . , * • • 

By: 
Rufus G. Poole 
Assistant Solicitor 
In Charge of Opinions and Review 

- 17 - (6450) '. -''̂' 
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November 15, 1940 

y''-y':"••"•.•'y: y - ' . ' . . . •.. . In Reply Refer To: 
'•,./... . \ y7 ,^ .y • :y y-'yy'- y . LE:FR:LGM 

Mr. Fred Juliano • ^ y . ' y y : . : .yyy-yyy._ , ,^ .,.-... ....„.,,:,..,,,.,,,,,.i.i.̂ p.;:-ip 

Acccuntant - Auditor ... , , ; •' 'y 'd-"'' - -
213 Palisade Avenue --ddd'/'.-.f.:''.-̂ '̂'I • ̂  ' •'̂-''''''!;- .'--'̂  •' ..y:': y 
Union City, New Jersey'd':''"t. ;:;|!«,:•.;̂  . 1 . ' ^ - 1. ,•..'-* ̂.. ̂  "d • .,.••" •*•' ' r̂,' 

Dear Mr. Juliano: ..!/' • •.--•'d•;.;...;;•';''•• • •.-•,.•,•'"';••:> ̂  .•••''>.•••:.;.-'.•̂•,...• 

Reference is made to your letter of November 1, 19'iO, in • 
which you inquire about the applicability of the Fair Labor Standards i 
Act of 1938 to employees engaged in the business of electroplating • ' 
metal articles furnished for the most part by private individuals * 
located in New Jersey. Some work is done for one firm in New York 
State, they furnishing the metal to be electroplated. So.me work is 
done for a boat manufacturer doing bu.siaess in Hew Jersey, they xui>nishin.g 
the metal to be electroplated. This New Jersey boat manufacturer then 
sells the completed boat in interstate coionerce.' t "":•• ,v r;.; 

'"'" The act, a copy of which is enclosed, applies to employees 
e n ^ g e d in interstate commerce or in t'ne production of goods for 
interstate commerce. Enclosed here'vitli are copies of Interpretative 
Bulletins Nos. 1 and 5 v/hich d.eal vdth the coverags of the act. Your 
attention is particularly directed to paragraphs 2 through 6 and 9 
of Interpretative Bulletin N o . 5. On the basis of the facts 'dated in 
your letter, it would seem that the enployees to v/hom ĵ -ou refer are 
within the general coverage of the act. . , - .. .''.'-:': - ' 

Section 13(a)(2) of the act provides that the v/age and 
hour provisions shall not apply to "any employee engaged in any retail 
or ser'vice establishment the greater part of vjhose selling or servicing 
is in intrastate commerce." Enclosed nerevdth is a copy of Interpret.a
tive Bulletin No. 6 which discusses this exemption, and your attention 
is particularly directed to -paragraphs 10 through 15 tnereof. On the 
basis of t'ne information contained t'nerein, you will note that your 
business is not considered to be a "service establishment" within the 
meaning of this exemption, inasmrach as the hasiiiess is one of process- ^ 
ing or manufacturing. 

y . - y -• •: '• yy •',',.--•':'.;.' Very truly yours, ••/•'';"•.,-::;:•,.. 

"y-".y.yyy:yi:y"' '-yyy "' '. ' , . ':,•:.• ;• <- For the Solicitor ..,••'.••''••''.;:,-;• 

By_ 
Enclosures (4) ''-.•.• ../'•''.'..'-' Rufus G. Poole 
167204 ,': '- . '- Assistant Solicitor 

In Ciiarge of Opinions and Review 

.V 
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I n Reply Refer To:. 
LE:ILS:!,IF 

November 15, 1940 

Mr. Sam A. McPherson . ./ ' •• i ' , d. •'•• • "'. . ". ", _ '-, .y^^ -. 
Joseph Walker and Company i '•..•:'••..' -VC -i, 
Columbia, South Carolina , . \. y,yy' ' > 

Bear Mr. McPherson: • . •.'•.";•" 

Your letter of October 10, 1949, indicates that hy 
virtue of an arrangement betv/een the t/arehovise company and your 
comoany you furnish the labor in connection vdth storing, re
ceiving and shipping of your own cotton. To facilitate car.r;dug 
out tliat agreement you enplo;/ six colored laborers at the v/are
house where the cotton is stored. Tr'iSir duties consist of sampling, 
tagging, etc., in connection with shipping and receivinr:-' yeur cotton. 

In my opinion the exemption as stated in the enclosed press 
release .R-1050 ap-olies to those of your employees working in a cotton 
warehouse. 

Very tridy yo-ars. 

For the Sol ic i tor 

^•7. 
Rufus G. Poole 
Assis t-ant S o l i c i t o r 
In Giiarge of Opinions and Review 

Enclosure 

134485 
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