
Legal F i e l d L e t t e r 

No. 35 . 

UNIIISD STATES DEPARTMENT OF UBOR 

Office of the S o l i c i t o r •" 

., November 4, 1940 . 

'' At tached Opinions 

Copies of r ecen t opinions on s u b j e c t s i n d i c a t e d .below a re furnished here

wi th for your informat ion; 

ICEMORANDA 

Date 

10-26-40 

10-26-40 

10-28-40 

10-29-40 

^ 

From • 

Rufus G. Poole 
(RUB) 

Rufus G. Poole 
(FR) 

Rufus G. Poole 
(EBE) 

Rufus G. Poole 
(AIK) 

To 

Joim M. Gnllagiier 

Subject • . 

Pennsylvania Retail Grocers' 
.Cooperatives 
(An explanation of "retail sales'* 
vuider Section l3(a)(iS)). (p. 69, 

par. 
'oar. 

M; p. 
A.) 

102, par. DD; p. 134, 

Samuel P. McChesney 

•'i4r 

Samuel P, McChesney 

Alex Sison 

Ar tec Mefcalizers 
S t . Louis , Missour i , F i l e 24-1554 
(Coverage of firm engaged in 
m e t a l i z i n g baby shoes through an 
e l e c t r o p l a t i n g process—whether 
under Sec t ion 1 3 ( a ) ( 2 ) ) . ( p . 69, 
p a r . M; p . 102, p a r , DD; p . 161, 
p a r . F . ) 

Modern Bow Com.pany 
S t . Louis , Missour i , F i l e No. 
34-1558. (Dedxictions for ca r f a r e 
spent by an employee from bds ,' 
s a l a r y . Computa t ion o.-f liotu-s 
worked "by an employ-oe i n t r a n s -
p o r t i a i ^ ^oods fi-om .imd to fao to:£-y 
^yhich a r e worked on a t home.) 

(p. 88. par. K; p. 123, par. 1». 
p. 232, par. A; p. 249, par. b.) 

Collective Bargaining Agreements 
Section 7(b)(1) 

(p. 10, par. B; p. 60, par. D; 
p. 91, par. R.) 
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Legal F i e l d L e t t e r 

No. 35 '' 
• . : ^ ; -

Date ••• From ""'''-'' "-'•-'•,-''.' • , ' ' ' ' '^• '• '" ' I t ' '^ •,:,,:,,•:,, Subject •- ' 

10-30-40 Rufus G. Poole John M. Gal lagher Can-pnnifts i d r n i s h i n g F i r e and 
(GFfl) Burglar P r o t e c t i o n (p . 45, p a r . 

••"• .• •; . •' ' • •••! ;:. ''•'••"''•••:•'"•: ''.•,.•.,.•.:.-•....',.": (m); p . 197, p a r . K.) 

10-30-40 Rufus G. Poole Arthur E. Rejinan F l e e t Accotmts 
•'••": * (FR) ./ . • (meaning of word " f l e e t " ) . 

*.•"';• , ' , , , ( p . 189, p a r . I ; p . 258, ( a f t e r 
' ' -^ • •- '• • ' -'• ' '• - •• ' ', ' •; -;• • • " • "• p a r . K . ) ) 

•• 'y 

11-1-40 Rufus G. Poole Dorothy M. Tdl l iams E s t a b l i p b n e n t s engaged in making 
(JUR) saloB and d i s t r i b u t i n g goods to 

.;, ' .•,..:'--,••!'••'••' ','»-',' •' ••̂  .s; '"'.•; ;,̂  \,. branch s t o r e s . (p . 72, pa r . 2 1 ; 
:,' • ;, . ':;̂  •, ' ' - y-'''.'A •'•••• y- iyy-y-^ p , 103, pa r . 4; p . 144, pa r . M.) 

11-1-40 Rufus G. Poole Cha.rles H. Livengood .Definit ion of S e l l i n g in I n t r a -
(FUR) . . . . , . . , ,. • s t a t e Commerce Under Sec t ion 

;-''^',. •- .'•y''yyy'yy-'.y-yyP''-''-''y\y.''.'.fyy.''y:: 1 3 ( a ) ( 2 ) . ( p . 72, p a r . 22; p . 
y y ' y ^ ' v'.'.̂  ,'. '," ',; - : .''- ̂  '''p-.--'•^. •:t,,-̂L,..,v.,.' 102, par. DD.) :.,<"• 

; ' . " ' ; - ' - • • • ' 

11-1-40 Rufus G, Poole Alex Elson '•'..•; ̂ ' Walter V. Lrrd and Harry A. Lord 
• t'.,r 82 '.Test Washington Street 

"1 

Rufus G, Poole 
(iJK) •' , :.'ytk, 

. / • • ' • . ' : • '.'' -v. 
'1 . 

Alex Elson 
•4tr.-.;d-i""-'̂ --:; 

' - y M ^ : ' ^ ^ A ' ' 
, . . y tyx^" ' : ! •••': 

Chicago, I l l i n o i s F i l e No. 
12-1485 (Coverage of employees 

y ' y y y ^ y .y-'̂ 'y'•''•', r e c n d t e d to t r a n s p o r t autos from 
'".<•., '• ^ • ' f a c t o r i e s i n Midwest to pu-chasers 

' •^'•'•'" -'-'/-v''••••• on P a c i f i c Coast.—Coverage of 
c'"". '••'yy'.yyy. ^uch d r i v e r s under Sect ion 13(b) 
'•yyy'7.\yyyr-u'''y ( l ) . 'iii^hether a deduct ion for 
': •-•••"''',.f^;;v.,'' p r i v i l e g e of t r a n s p o r t i n g such 
hyy.t-y^''i$^:y.y'-' cars can be made from employee's 
g | ; ^ - f / ' : ,..'.. wages) , ( p . 62, p a r . 2; p . 88 , 

p a r . K; p . 115, p a r . 2; p . 248, •ym.. 

l l -3_4o Rufus G. Poole Llewell j i i B. Duke S. B. Hayes 
\C.'^i) y:: ' Meier Rig & Cons t ruc t ion Company 

L i b e r t y , Texas F i l e No. 47-710 
(l?heth-3r o r i g i n a l cons t ruc t ion of 
d r i l l i n g r i g s for purpose of 
d r i l l i n g o i l i s covered under the 
A c t ) , ( p . 174, p a r . B ; p . 183, 
p a r . 5.) 
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"egal Field Letter 

No. 35 

Date ' To ' ' 

10-17-40 Ydse, Gorbett & Canfield 
Nev/ York, New York 

10-26-<10 S t r o t h e r Kiser u :--
Lexington, Kentucky 

10-29-40 Al ice M. Bus t in , M.D. 
Columbus, Ohio 

10-29-40 J , W. -Biarch, Di rec to r '•;'•:-; 
Washington, D. C. 

10-29-40 A. L. Secor 
East San Diego, California 

11-2-40 . Harvey Broyles 
Springhill, Louisiana 

11-2-40 Joseph L. Miller 
National Association of 
Broadcas ters 

Washington, D. C. 

".v. t: 

LETTERS 

Sub.i ect 

(Covera.ge under Pulp and Primary Paper 
Industry of the lining of blotting paper), 
(p, 199, par. C; p. 256, par. R.) .. ..5, 

, (Coverage of a wholesale liquor dealer who 
secures about 5^ of his liq-o-or from out
side the state and makes all sales vdthin 
the state), (p. 3, par. 13; p. 194, par. 

^3.) ... . . . .-.:... -...,, 

(Coverage of Act over Beauty Parlors or 
Beauty Culture School), (p. 70, par. 6; 

. p. 103, par. 5; p. 197, par. K.) 

,. (Attorney ezeaipt as a "professional" even, 
• if he receives less than $200 per month). 
;_ (p. 62, par, H; p. 102, par, 4.) 

(Whether Section 13(a)(5) exemption covers 
fertilizer plant mal:ing fertilizer from 
materials secured from fish canneries), 
(p. 65, par. I; p. 106, par, GG; p. 150, 
par. E.) 

(Whether the dismantling of a refinery and 
' the utilization of dismantled materials in 
. erecting a new refinery is original con- . 
: str-uction) . (u. 174, par. 2(b).) 

y 
(Whether a s-cudent "fill-in announcer" is 
the employee of Broadcasting studio or of 
school), (p. 49, par. B; p. 172, par. 1.) 

Issued 11/9/40 -r 
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r October 26, 1940 

In r e p l y r e f e r tot 
LE:RUB:MCC 

To:- •• '• John M, Gal lagher , Esquire ' ,--:'.', 
';•• Regional At torney ^̂ ,!:, ' 

P h i l a d e l p h i a , Pennsylvania ' 

Prom: Rufus G. Poole ' ' " 1 ' 
:, . -. -̂  A s s i s t a n t S o l i c i t o r 

' ' . In Charge of Opinions and Review 

;-•• S 

Subject: Pennsylvania Retail Grocers' Cooperatives 

Reference is made to your memorandum of October 5, 1940, with 
-which you enclosed brief of the subject compauy's counsel for our con
sideration. 

It is the view of this office that cooperatives such as the 
subject company are not re'cail establisliments within the meaning of the 
exemption afforded by section 13(a)(2) of the act. '.•,., •... . '.;-.'',, 

••"'•• With re.gard to counsel's contention on page 3 that the subject ' 
company does not "resell at a profit to the gen-sral retail trade", your 
attention is called, to paragraph 6 of Interpretative Bidletin No. 6 which 
states that a retail sale is one to ultimate consumRrs and "not for the 
pui-poses of resale in any form." You will also note for your further 
consideration paragraphs 14 through 16 of Interpretative Bulletin No. 5 
and paragraphs 7 and 8 of Interpretative Bulletin No,. 6. 

153403 
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October 26, 1940 

In Reuly Refer To :̂  
LE:FR:MF 

To: Samuel P . McChesney, Esqui re 
Acting Regional At torney .-••••. 
Kansas Ci ty , Missouid » ' • ' ' " 

From: Rufus G. Poole , . ' " " . ' 
A s s i s t t m t S o l i c i t o r 
In Charge of Opinions and Review 

Subjec t : Artco Meta l i ze r s ' ; - -' ' 
S t . Louis , Missouri ,• '''• . .̂ 

• F i l e 24-1554 . , y y . ' ' y ••• ^ 

Reference i s made to memorandum of October 17, 1940, wi th 
which you resubm.itted your memorandura of J u l y 6, 1940, concerning 
the a p p l i c a b i l i t y of the s e r v i c e e s t a b l i s b u e n t exemption to the sub
j e c t company which me t a l i zes baby shoes tbi-'ough an e l e c t r o p l a t i n g 
p r o c e s s . "The shoes a re submerged i n a proper s o l u t i o n , and when 
completed, a r e covered with copper which g ives a r e p l i c a of the shoe 
i n me ta l . Most of the bus iness comes from di^y goods s t o r e s and 
JQv/elers. Since the f i r s t of the y e a r , hov/ever, the firm ha.s done >_ 
son.e n a t i o n a l a d v e r t i s i n g , and v/hile some bus iness p r e v i o u s l y had 
been done for firms ou t s ide of the s t a t e , t ha t has i nc reased t h i s 
yea r , a l though the ma jo r i t y of bus ines s i s s t i l l vd th f i rms in S t . 
L o u i s . " •;'. •• y •:•¥•::•••'" . • ' • . - ' '' •' •• •., • -''., 

The s e rv i ce exemption i s not .applicable inasmuch as the firm 
i s engaged, i n ma.nufacture. Furthermore, i t a-ppears t l iat most of i t s 
bus iness i s not done wi th i n d i v i d u a l . p r i v a t e consumers. 

164146 . ., ' ... • ' -pvy Z" '̂'''V 
156124 "' y . ';-"•' yy"'y 
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F i l e No. 

,• y -ym. 
•y.y . . ;.<;;• , y 

24-1558 

• . . " • , ' , . • ^ : •" ; ; • ; • • : " : • - 6 - • ...:•;' - . • • • : - • • • . • • - ' ' ? ' „ y ' y : y . ' , . y ,;., •„ 

' ' • October 28, 1940 '••;.::'.' 
• ' ' ' ' . ,' ', -,:.,'•, In Rexly Refer To; 
' • • ' • ' ' . . • ' ; ^ M .', "; LE:EBE:FB 

To: Samuel P. McChesney , . ,> ,: . > 
Acting Regional Attorney ,.;".:J:;..'^!.. •.'•''•. 7 . ••; • 

. ' Kansas City, Missouri ' '\' ' ":".d-:'' , ' , • ., • 
', '• 'S ' " •:..:: ' • ; •-.. . _ ^ y .• . 

From: Rufus G. Poole ,. y • • 
Assistant Solicitor 
In Charge of Opinions and Review 

•' '5 • '"I •? 

Subjec t : Modern Bow Company [ . • '. 
S t , Louis , Missouri '•; , . ' • . .,•• •• , . ' 

The problems r a i s e d i n your memorandim of J u l y 9, 1940, b^d i m p l i c a t i o n s on 
whic'h the d i v i s i o n had not yet taken a p o s i t i o n and for t h i s reason i t was necessa ry 
to d i scuss the problems vdth Colonel Fleming and to secure h i s approva l , 'i-̂ e r e g r e t 
t h a t i t v/as not p o s s i b l e to advise you e a r l i e r os to our d e c i s i o n . 

';' In the memorandum from your i n s p e c t o r , Rnbort Tallman, i t ap-pears t ha t the 
Modern Bov/ Company i s owned by a li£r. Fortnor who d i s t r i ' b u t e s work to some of the em
ployees in the p l a n t who take m a t e r i a l s home with thera, T.'orl: on them a t n igh t a t 
t h e i r homes, and b r ing taclL" to the premises of tliG em;!.do.yer tho processed product the 
fol lowing morning, Mr. Talliuan, r e p l y i n g on I n t r a r p r e t a t i v e 'Bij.lletin No, 13 , sug
ges t ed tha t hours spent in t r a n s p o r t a t i o n to home and f a c t o r y must be considered houis 
worked and t h a t the c a r f a r e spe'nt for such t r a n s p o r t a t i o n must be p a i d to the em
ployee in a d d i t i o n to the minimum wage. . • ••> : . , r ' . M-'S^' . ' ^ .' ' 

We agree vdth both of Mr. Tal lman 's conc lus ions . Under s e c t i o n s 6 and 7 
the employee must r ece ive not l e s s than 30 cen t s ;per hour and time and one-ha l f for 
overtime as "vages" ; i f he i s pa id the bare minimi-im and must make an expendi ture for 
c a r f a r e b r ing ing h i s ne t compensation below the minimum, we fe.ftl t h a t the ac t hs.s 
been v i o l a t e d where such ca r f a r e has oeeu expended in the i n t e r e s t of the employer. 
T ranspor t a t ion f a c i l i t i e s v/hich a r e an i n c i d e n t of and neces sa ry to the employment 
must be considered p r i m a r i l y for the b e n e f i t and convenience of the employer under 
P a r t 531 of the r e g u l a t i o n s . See paragraph 10 of I n t e i ' p r e t a t i v e 'B-ulletin No. 3 . When 
the employee i s p a i d a cash wage p a r t of which he must d i v e r t t o such expendi tures i t 
cannot be s a i d t h a t he has rece ived "f ree and c l e a r " for h i s s e r v i c e s the amount r e 
qui red to be p a i d him. .riUfc....... (•••..••.•;••'. 

The time spent by an employee i n t r a n s p o r t i n g goods from and to the fac tory 
which he v.-orks on a t Id s home i n the evening for tho ejmoloyer's b e n e f i t d i f f e r s , s s 
the i n s p e c t o r i m p l i e s , from time spent by an ordinarj'- worker in coming from h i s home 
to the f a c t o r y and r e t u r n i n g hom.e in the evening. The employer, by c a r r y i n g on h i s 
'business through the medi-um of homeworkers, must be h e l d in l e g a l e f fec t to have made 
each v/orker' s household a branch of h i s b u s i n e s s . T r a n s p o r t a t i o n from p a r t of t h e 
employer 's premises to ano ther p a r t in the i n t e r e s t of the b u s i n e s s must be he ld 
vd th in the r u l e announced by Judge Meekins in Williams v. Atl3?l-ti.Q. .Cp.a3:t Line R a i l 
road Company where maintenance-of-way employ.;;es v/ore hold ne t chs-rgeable v.dth the 
cos t s of t r a n s p o r t i n g them from the t o o l shed to t h e i r p l ace of a c t u a l woi-k. The 
hours worked v/ere cons idered to h-ave bej^on a t the 'bsglnning cf the t r a n s p o r t a t i o n . 

130766 • y ^̂  y " \, " ' •"' 'yyy:iy .••• .y ':• . 
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October 29, 1940 

.. . ' ' , •' . •' In Reuly Refer To: 
.~ • . ' • ' ' "̂  - " . , . . ^ ; , LsUni:KRM 

To: '., .• Alex Elson, Esqiure ' . . - * • : •' .'.;-'l ;•••• 
. t...'_• •Regional Attornej / .• . . ' . - ' '• ' . .• , ":• j 
' . '-, Chicago, I l l i n o i s 

From: , . Rufus .G. Poole - ,̂ •' .''-'--- - ' . 
,... ' ,,, •_ Assist .ant S o l i c i t o r ' . ' : . .. 

-p..; •.;... ..In Cha.rge of Opinions and Review 

Sub jec t : C o l l e c t i v e Bargaining Agreements ' . 
. • • Sec t ion 7(b) (1) . ' , , . . - . . ' ' 

.:k^ CLV'I. • .'' •̂•••••i' . ' . ' y . . . y^^-t . . '•'.: . . • • • . • 

This is in reply to your memorandum ox October 15, 1940, You state 
thorein that the labor a/reement between a local warehouse and the Inter
national Longshoremen's Association, Local No. 19, of Chicago, Illinois, con
tains the follovdng previsions: 

• - - ' - ' - ' • , • 

" I t i s fmdher mutua l ly agreed by and between both p a r t i e s 
.-- , to t h i s agreement that tho working c o n d i t i o n s , hours and 

' ' wages w i l l be as provided i n s e c . 7 (b) (1) of the Fa,ir - • ' 
Labor Standards Act of 1938, which provides t h a t no era- , '" 
ployee s h a l l be employed mo-i-e tlian one thousand (lOOO) hours , : .•' 
nor more than f i f t y - s i x (56) hours in any one week dur ing the 
p e r i o d of any twen ty - s ix (26) consecut ive weeks. 

Apparent ly the f a c t u a l s i t u a t i o n i s t h a t none of the employees covered 
by the agreement a re permanently in the eraplosTnent of the wai'ehouse and as a 
r e s u l t a p a r t i c u l a r employee may ha,ve a few v/eeks' employment dur ing which he 
w i l l be r e q u i r e d to work 56 hours per v/eek and during which he '.vill not be p a i d 
any overtime by v i r t u e of the fac t t h a t he i s covered 'by the l-abor agreement. 
You recommend tha t i t would seem, so ia,r as an i n d i v i d u a l employee i s concerned, 
the 7(b) (1) e.xemption thus imposes a p e n a l t y and v i o l a t e s a t l e a s t the s p i r i t 
of the law and t h a t l e g i s l a t i v e h i s t o r y of s e c t i o n 7 (b ) (1 ) shows tiia.t 7(b)(1) 
c o n t r a c t s were not in tended to be used i n s i t u a t i o n s such as t h i s one. . . 

You suggest tha t on the b a s i s of the langiJa.ge and the tenor of the 
Hawkeye case i t i s yoiir opinion t h a t we should s t r i c t l y cons t rue the 7(b)(1) 
exe.-notion as i t a p p l i e s to the sub jec t case ;.yid conclude tliat i t s a p p l i c a t i o n 
t h e r e i n i s improper. ' • • - ' . , ^ . . -. . ,• • , .. ,, ,, ;•. 

Wliilo -w?. agree t h a t the a p p l i c a t i o n of the 7 (b ) (1 ) exemption to em
p loyees s i t u a t e d i n the p o s i t i o n v/hicli ycu descr ibe i s u n d e s i r a b l e , we do not 
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Memorandum to Alex Elson, Esquire Page 2 

feel that in -view of the language of the statute and our present interpretation 
of section 7(b)(1) as set forth in paragraphs 16 through 20 of Interpretative 
Bulletin No. 8, that there is anything we can do about it. 

Furthermore, It seems to us that this is a contractual matter between 
the union and the local warehouse. If the members of the union are content to 
forego their rights under section 7(a) of the act, it does not seem to me that 
we can properly interfere in this situation. 

The whole matter of possible amendments to sections 7(b)(1) and 7(b) 
(2) of the Fair Labor Standard.s Act is now under consideration. Situations 
such as that which exists in the siibject case can perhaps be avoided by the 
insertion in section 7(b)(l) of a guarantee similar to fha-t which exists in 
section 7(b)'(2). This proposal and many others have occurred to us in the 
consideration of the amendment of these sections but for the present we feel 
that there is nothing that can be done to obviate the unfairness to the in
dividual employee arising in situations such as you describe. 

-'•-fc,. 

; „>,,: ,;v;,. 

"I'V,:-"-':' 
' " • • ' " , 

j-v. •:;/' 
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October 30, 1D40 

:.^'yy 

In reply refer to: 
LE:GFH:ABS 

To: , John M. Gall:.-'.gher, Esquire "' "', 
Regional Attor'iiey ;; . ,' ' '; , -' 
Philadelphia, Pennsylvania " ' ' ..•• 

• • • • • " - - - ; - . ., • '1. .:. .•••« 

From: Rufus G. Poole , ' ' ' 
Assistant Solicitor ' '' . - y '"-'. 

', ; •, '. In Charge of Opinionf and Revie-'// .-•• • "-_ • 

Subject: Companies Fui-nishing Fire and L-ur̂ lar Protection 

This will refer to ycir coimn-unication of October 21, 

1940, 

•'•"''""• " You s t a t e t h a t the Ov/1 P r o t e c t i v e Con"paiiy i s a company 
engaged in furnishiu,..^ f i r e and bu rg l a r i^larBi system..?,; under con
t r a c t , t o firn.s i n i n t e r s t r d e connerce or t o pla i i ts engaged in t h e 
product ion of .goods for i n t e r s t a t e coiTi:-:i'.;roo. I t i s s t a t e d t h a t 
c e r t a i n employees of t h e O.vl Company v/ii-s -up tho v/indo-s/s and doors 
of tho b u i l d i n g and GO-.miect such -f/iros v/itli a t ime clock i n such 
m-annei" t h a t i f th-..-; "kvindov/s or doors arc o-atered durin^., t he tlTie 
t h a t the -.-/ires are connactod v/.ltri tht- cloc.t , a.-n -i larn i s inn.edi-
a"bely sounded. This c lar-n i s e i t h e r coiiiiecte-d t o a l a rge gong 
ou t s i de t h e b u i l d i n g , or by a te lophono v/iro t o t h e c e n t r a l of- • 
f i c e of the Owl P r o t e c t i v e Company, v/hich. sounds an alarm, a t t he 
c e n t r a l o f f i c e . In -the l a t t e r case t h e Cwl Con-pany r e l ays t h e 
s i g n a l of "b"ne unlawful ontraiiCf.- t o t;->o' E l e c t r i c a l Bureau, u o t i - ' ' 
f i e s tho o-zmcr and m,'.-ikes an inves"ci;_,atio-no The c>.ttorn....ys for thc;se 
companies claim t h a t tho conpani-ss ai-e not ongag-jjd in 'the produc
t i o n of .;jOods or in any ocoupation nocossary th' . . 'reto, and t h a t 
t h u i r so le funct ion i s t o reduce th3 cost of bur,_.;lary an;-i f i r e 

insurance o ;:,,.,• . , , . . . , , , , / .' 
' • " ' • • • •' ' / ';*' • ' • ' - ' • ' / . .i ' . . ..-. , '- . i' •:••••. y ' ' - ' • . . '• • . . i- • " . ' ••. ' • 

•- • ' It is ny opinion that enplo,V',.;os of su.jh com.panios v/ho 
actually install such -iviring raid alajm syst;;.:m;:. in plants engaged ' 
in commerce or tho producti..)n of goods for connerce are covered 
within t?io principles stated ii'i para, raph 15 of Intorprctati-vo 
Bulletin No» 5. , . • 

Moreover, it appears thfit other enployees of such com--
panies v/ho receive and rulay c.lrr.iis e.t the centr;:-.! exchanges -ivould 
seem to bo covered in thcl tho practical efi'\-ct of th.̂ ir activities 

/.:. 
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Menorandun to John "M. -Gallaghor . p.ago 2 

is to protect -and preserv^^ th.. factories and nachii-i;;ry vldch rro 
the means by which goods for comncrce arc produced or by ivhich. 
interstate comi.aercc is carried on. Th^y arc engaged in perform
ing, through the use of mechanical d...vices, precisely the sa,mo 
services as aro normally p.-;rformed by watclim-n;, and of course, 
we havo consistently taken the position that -xatch-nen of plants 
engaged in comiaorco or in producing gooas for cojii-rorco aro co-/-

Crodo . • . y .''yy . y y •. - ..',. • 

' - That the employees in question are employod by •:'.n in
dependent contractor ro.thor than the firms engaged in ĉ Dr,raorco or 
in the production of goods for conmerce, should not afi'c:ct tho re
sult since .It is our poeition that Congress in sections 6 and 7 of 
the act clearly expressed its .intei-dion th" t tho onploynent of tho 
particular employee, rat?'.cr then t'uc nature of the employer'.-s busi
ness, should be doternin.dive of qu.:rti'on£ of covera;.;eo 

(6255) 
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October 30, 1940 

To: Arthur E. Roynan, Esquire ' ' 
Regional Attorney 
Cleveland, Ohio '•'• ' ', 

Fron: Rufus G. Poolo '' ''' '" '' ' ' " / " ' . 
Assista-nt Solicitor - " 
In Charge of Opinio-ns and Roviov/ 

Sub.-iect: Fleet accounts .'. ' , ' . -'' 

': .' , '• - Rcfercnco is made to your mem.oraiidun of October 4, in 
which you state that you have :in inquiry v/hioh reads as follov/s: 

"In Bulletin R-769 datod M.ay 12, 1940, referring to 
, .' dealers and automobiles and nutonotivo parts, reference 

is made to fle.̂ t sales and fleet accou.its in Mr. 
,''',:'."' • McNulty's stslomont to Col. Fleming on page 2 . Wiat 
•'.p..,.' - is ncant by floct? 'Doyii it refer to transportation ,.,' 
" • or hauling companies, or wo-ald the term embrace any 

largo canount of trucks ovmed by an ind-astrial concern? 
:.:d. i"; For oxamplo, trucks used by a creamery ccmpany in . ' 
'. ̂  delivering milk or by a coffee company soll"ing and , , , 
" , delivering coffc-,s and kindred articles direct to . c, 

'; consuners." . , ' . .. . '' , • 

It is the opinion of t'riis office that the torn "fleet" 
cmbracns any large nunber of trucks c-.\n.ied by an industrial concern. 

••V-

/ - • - . 

I 
/ . I 

.f • 

•y: y\ 

-••/ 

y )• 
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AIR MAIL 

To: 

From: 

Subject: 

In reply refer to: 
LE:FDR:MF 

November 1, 1940 

Miss Dorothy M. tVilliams. ,ee-'.V''' - ' : "',,•-' •','' 
Regional Attorney " '. ' ''• •';:.:. •:• : . ' .' ,";. "-̂  -• -'- -
San Francisco, California ''"'•..: •'' ' •' --t ' '' . 

Rufus G. Poole -.."" ' .. ' .„•/' "'"; .••• y y y y \ : 
A-ssistant Solicitor ., "- . .••.,; ,.> 4, e 
In Charge of Opinions a.-ad Reviev/ ' • " ' 

Establishments engaged in making sales and distributing 
goods to branch stores , 

Reference is made to your nenorandun of October 28, 
1940, in v/hich you inepdre as -to the applicability of the 
13(a)(2) exemption to the San Francisco branch of Don Lee, 
Inc., an automobile parts store maintaining otlier branches else
where in California. 

You state that the San Francisco branch supplies parts 
to the other trencheso Even considering such transactions to be 
v/holesalo sales, hov/ever, the bra.ich makes over 50 percent of 
its sales at retail. 

. . . • . ^ , .- • . . •( 

However, you suggest that inasnuch as any manufacturing 
in E.n establislu-aent will destroy the 13(a) Ji2) exemption, acting 
as a central v/arehougo for a chain should also destroy the ex
emption on the theory that v/arGho-a.='ing like manufacturing is 
not an ordinary attribute of retailing. 

This office does -not agree with that suggestion inasnuch 
as it is our opinion that the coverage of a warehouse is predicated 
on the proposition that a v/arehouse serving more than one store is 
similar to a wholesale dealer. Accordingly, if a store acts both 
as a v/arohouse f.uad as a retn,il outlet, tho v/archo-ase transfers 
should be considered v/holosole sales. If 50 percent of the sales 
aro at retail, tho entire establisliment would be cx-onpt undor 
section 13(a)(2) unloss tho warehouse is completely segregatod 
fron t'ne remainder of the businosa in v/hich ca-'̂ e the v/arohouso 
would bo a separate wholesale establishmen't. ,,. ... 

166594 
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In Roply Refer To; 
LE:FbR:IvIF . 

To: Charles H. Livongood, Jr.j Esquire 
Regional Attorney t.. • . -
Nashville, Tennessee . 'V" 

'* 

Prom: Rufus G, Poolo • .. i ''' ' •'•'• 
Assistant Solicitor " " '' • . 
In Charge of Opinions and Reviev/ 

Subject: Definition of Selling in Intrastate Connerce 
Under Soction 13(a)(2) 

Reference is made to your menorandum of September 6, 1940 
in v/hich you inquire as to the applicability of the retail ostab-
lishn.cnt oxemption to a concern 30 percent of whoso salos arc at 
retail outside the state and 21 percent at v/holosD.lo v/ithin tho 
state, the goods having been rccci'V"ed fron outside tho state. '-

Although your .nenorandun does not epocifically so state, 
I am assui-aing that tho remaining 49 percent of the sales were at 
retail v.dthin the state. It thus appears that tho business is 79 
percent retail. Nevertheless, v.'o believe the exemption is inappli
cable since v/o fool that in accordmco v̂ith our opinion concorning 
the coverage of -wrholesalors receiving their goods fron outside the 
state, the s.ales irLdde at v/holesale within a sta'be evon by a "retail 
ostablishiiient" nust be considered sales in interstate commerce. If 
you add the v/holesale sales in this case to the out of-state retail 
sales, you get 51 percent, -//hich means tiiat the greater part of tho 
sales is not undo in intrastate comnerco. • '", ,. '_ 

As you aro lav/aro, the AlternL-n case, presently being 
litigated in Georgia, involves tho question of the coverage of the 
act v/ith respect to wholosale-rs . 

^ • - ' . -.̂ ym 

156216 

' ; . > • ; • . . -

.'••;y 

(6255) 

-»i.:fc< 

/ -. -, 
, / ' - • . . . 



- 14 -

In reply refer to: 
LE:ADH:NC:MF 

November 1, 1940 

To: Alex SI son, Esquire .-. . - • .'-•̂  .-, .•y-'-y-''̂ .yyy ';' 
Regional Attorney . ' •' •• V . 

y ' ' ' • ' " : ' - ' ' '^'.^ •.•".'•*' • • ' , - • 

Chicago, I l l i n o i s '/'.; -;. ' - . . ' : ' . , ; ' : ; 

From: Rufus G. Poole ''y'',y''yy - '"•'..-^'p d ' 'yy,.. 
A s s i s t a n t S o l i c i t o r ••••.••••'• ŷ • < •_,-,•'' ••• -̂  „• r'v:!*''.:,"-• •_ ,,-
In Charge of Opinions and Reviev/ 

Sub jec t : Walter '7. Lord I'̂ jid Harry A. Lord 
82 West Washington S t r e e t ^" ,'• r:,,;. p- , ' ; , ' ') 
Chicago, I l l i n o i s .....;.> .' 

•; • • F i l e No. 12-1435 ' ' ^ •''• ""'•'''•' 

This i s i n r e p l y to your nenorandun of September 26 i n 
r e g a r d to the sub jec t omployerG who a r e er^gaged i n t ran .3por t ing 
automobi les by the driv'eway method from Zenosha and Racine, Wis
c o n s i n and Oalc Park , I l l i n o i s , t o p o i n t s i n Neva.da and C a l i f o r n i a 
You s t a t e t h a t t hese employers a l so appear to ope ra t e under a con
t r a c t wi th the P a c i f i c Hash Motor Company for the d e l i v e r y of the® 
c a r s and t h a t t h e i r employees a re r e c r u i t e d fron the Kiddle West 
f o r the purposes of d r i v i n g oars to the West Coast , t h e i r so l e com
p e n s a t i o n being t r a n s p o r t a t i o n furnished them. Tlie employees a l s o 
pay $6 t o the enployer for t h e purposes of lod.ging on t h e t r i p . You 
ask our opinion as to v/hether t h e exemption conta ined i n s e c t i o n 
1 3 ( b ) ( 1 ) a p p l i e s to those employees and as to v.'hether "wedges" have 
been pa id to then i n " f a c i l i t i e s " cus tomar i ly fu rn i shed . 

I n q u i r y a t t h e I n t e r s t a t e Commerce Commission r e v e a l s t h a t 
Walter 'V, Lord i s l i c e n s e d as a con t r ac t c a r r i e r , and Harry A. Lord 
as a common co . r r i e r . A C a l i f o r n i a .address v/as g iven for both of them. 
Inasmuch as each of the Lords i s opera t ing under a l i c e n s e from the 
I n t e r s t a t e Conmerce Commission, d r i v e r s -onployed by the-m seen to f s l l 
w i t h i n the exemption provided by s e c t i o n 13(b) (1) i n accordtuice wi th 
paragraph 3 of I n t e r p r e t a t i v e B u l l e t i n No. 9. See a l so I n t e r s t . a t e 
Commerce Commission v, D-avidson (D.G.D. Neb. 1937) 20F. Supp. 852. 

Assuming t h a t t he d r i v e r s of tho ca r s a ro employees of t h e 
Lords , they a,re e n t i t l e d to r e ce ive a t lo.ast 50 cen ts an hour oi thr . r 
i n cash o r i n i a . c i l i t i e s valued a t " reasonable c o s t . " A.<5 WG have 

(5255) 
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Alex Elson ' •''' Page 2 ' .•.,', •• - ' ... 

stated in section 531.1(d) of the regulations, as revised, facilities 
furnished priiaarily for the benefit Or convenience of the employer are 
not to be included in wâ ges payable under the act. After some consid
eration we feel that the transportation furnished a driver by a motor 
carrier must be considered within the rule enunciated by Judge Meekins 
in ¥illiams V. Atlantic Coast Line Railroad Conpany, where it was held 
that no deductions could be made for transporting maintenance-of-way 
employees from the tool shed to the place on the railroad's right of 
way on which they v/ere to perform repairs. Consequently, the employer 
nay not include an allowance for transportation to tho driver in reck
oning v/ages duo luider the act. '•• .• •'-,-.' - • • ^ . -. 

It also, appears that the employees pay $6 to the employer for 
purposes of lodging en ro'utc. If the employer obtains no profit directly 
or indirectly from this •pa.ymer^t, we are inclined, to regard it as equiv-
"alent to an independent assigimient to the innkeeper or other third party 
for the benefit of tho driver. Any profit obtained by the employer would 
of cour-?e offend the principles declared in paragraph 15 of Interpreta
tive Bulletin No. 3, as revised 

' i ) ' ' y . : ' y . ^y 
:tV 

y y 

yy 

^ * r -. .',;»•;:? fV.if'-

.S.'fl '.r 

. ^ ^ •.. •( 

-•].••• y , 

..th 
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In Reply Refer To; 
LS:C-rrI:IIF 

November 2 , 1940 

d ^ ; -

To: Llewellyn B. Duke, Esquire ' •-
;-..,. ..- y Regional Attorney .x.;;,:-' 

..-• . Dallas, Texas ... " 
•• y y • • y ... 

From: Rufus G. Poolo . -., . - {.-'̂• • • 
Assistant Solicitor 'j,. /'"•d 
In Charge of Opinions and Review •' ' 

Subject: S. B. Hayes '̂:. ;. , .' Meier Rig & Construction Company 
Liberty, Texas .: -••''.-••y 
File No. 47-710 --. : e.:." 

This is in reply to your comm-iinication of October 2, 1940. 

You state tliat the subject concern is engaged solely in 
the business of erecting drilling rigs for the purpose of drilling 
oil and gas v/ells under contract. The only work performed by its 
employees is to take the materials furnished by the oil conpany with 
whom the contract is m.ade and erect the rig at the point designated 
by the company. You state that their duties cease with the erection 
of the rig and that they have no connection with the actual drilling 
of the woll. 

Our opinion has consistently been that oil drillers are 
within the coverage of tho p.ct v/hcn their employer has reason to 
believe that the resulting oil, if any, vdll move in commerce. Wo 
havo also expressed the opinion that employees of geophysical survey 
units arc engaged in a process or occupation necessary to the pro
duction of goods for commerce v/ithin tho meaning of section 3(j). 
See Legal Field Letter No. 25, page 15. We stated in that letter 
that knowlodgo as to structural formations and the like which is 
furnished by geophysiciil -units, has become almost luiivorsally an 
essential prerequisite to investment 'oy the industry in any pro
ductive sites or operations. I believe the reasoning in that opinion 
is sound. Certainly, the erection of drilling rigs is indispensalbe 
to the production of oil. In fact it may be said that these activi
ties aro universally an essential prerequisite to productive operations. 
Moreover, regardless of whether employees engaged in such v/ork are phy
sically employed in the actual drilling for oil, the courts may v;ell 
hold that such activities are so integrally connected v/itli -she actual 
drilling ''•ô r which oil is producod as to be inseparable therefrom. 
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Llewellyn B. Duke, Esquire .•,' y : ' •' ' Page 2 

We do not believe £in.y conflict exists between this position 
and the opinion expressed in paragraph 12 of Interpretative Bulletin 
No, 5. It is our position that the erection of the rig is an integral 
part of the drilling operations and inseparable therefrom for the 
purpose of determining whether employees so engaged are entitled to'/'J ; , 
the benefits of the act. 'The drilling of an oil well in and of itself 
constitutes a production of goods, and employees employed cither in 
such drilling or in operations so closely connected therewith as 
reasonably to be considered a pojrt thereof appee-r obviously to be as 
truly eng.aged in the production of goods as the employee employed in 
pumping oil from tho completed well. Moreover, section 3(j) of tho -•' 
act defines "produced" as "manufactured, mined, handled, or in .any 
other manner work̂ od on in any state," '. •, 

An oil derrick is erected solely to the end of conducting •''• 
the subsequent drilling operations as a direct result of v/hich the " • 
oil is to be produced. VJlien it is considered that such a derrick 
when once erected cannot conceivabl;^ serve an;,'' other productive purpose, 
it becomes apparent that the construction thereof is properly to be 
regarded as an intregral step in the actual drilling oxoerations. On 
the other hand, while a;i enterpriser 'in constructing a factory building 
may plan to produce specific tj'pes of commodities, the utility of the 
building certainly is not limited to the production of tho commodity 
originally contomplatod. There are numerous instances in v;hich, be- t 
ca,us8 of economic fs,Gtors such as fluctuatio-ns in the dem.ands for 
various factory products, plants have been renovated, new machinery 
installed, and comraodities entirely different from those originally ;*, '. 
contemplatod havo been produced. A consideration of this obvious 
distinction urges us to the conclusion that the local contractor who 
constructs a building in which goods for commerce aro to be produced, 
as coiapared with tho contractor who constructs an oil derrick, is a 
step removed from the actual productive operations, p.nd on that ground . 
v/o feel that it is reasonable and proper to distinguish tho tv/o situa-' ,,. 
tions. We believe tho distinction we have drawn should resolve your 
difficulties concerrdng employeos eng,aged in Gle.ariiig land, digging • 
pits, filling pits, and in building earthen fire v/alls. •'' , .> • 

i--y y. - The principles expressed horoin s-hould serve also to answer 
the questions submitted b.y Mr. F. S, Nichols in his memorandum of 
August 25, 1959, requesting an opinion as to the applic.ability of the 
act to the Meier Rig & Construction Company. 

• ' try 

• • ',.. . ' d i, 

153581 

• . : y : . v :T i i y . r . y • 

'•i*A.*IR*i«i*feiy.;,'' 
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October 17, 1940 

In Reply Refer To: 
LE: WC: MF 

Wise, Corbett & Canfield 
Counselors at Law 
122 East 42nd Street 
New York, Nev/ York 

Attention; Mr. Canfield 

Gentlemen: 

We regret the delay in replying to your inquiry. It is our 
understanding that you desire to ascertain whether or not tho lining 
of blotting paper is a process subject to the wage order for the pulp 
and primary paper industrjr. 

It is cur opinion that where the lining of blotting paper 
is performed in a pulp and primary paper plant it is a furthor finish
ing within the moaning of the definition of the pulp and primary paper 
industry and employees engaged in this furthor fini.shing operation are 
subject to the wa.,ge order for the pulp and primary paper industry. 
Where, how-ever, the lining is performed in other than a pulp and pri
nary paper plant enployees erigaged in the operation are not covered by 
the wage order for the p-ilLp a,nd primary pa.per industry. So, also, em
ployees v/ithin a separate converting department of the same pulp and 
primary paper mill or conpany to whom the paper is delivered for lin
ing v/ill not be covered by the order. If the lining of blotting paper 
is dono in a converted paper pro-ducts plant or in a converted paper 
products department of a pulp and primary paper plant, it will be 
subject to any wage order which may be promulgated for the converted 
paper products industry. As yet there has been no recommendation nade 
for this Ind-astry and tmtil a reconnendation is .iiade and a wage order 
issued on the basis of such reccnnendaticn, a 30-cent nininun will bo 
applicable to all omployoes in the converted paper products industry 
engaged in pomijierco or in the production of .goods for connerc.e, 

-.:.,- :.'..-• .Enclosed is a copy of Administrativo Order No. 56, contain
ing a definition of the converted. i)aper products industry. . 

. - . • : ..- . . . . *:,',̂,„:. •'•.y^.i 

Hoping this fully ansx-zers your inquiry/, I am ,'•.,.. : ,;:'/,.• • 

'• . ,-, Very truly yours, " .:•',. ' ,' 

. ' • ,:• V;- p^j, ̂ ĵ ^̂  Solicitor 

' ^ 
y. ' y ,::•-,:• Ru.fus G. P o o l o 

E n c l o s u r e s ( 2 ) d , .^. , ' . ;>. A s s i s t a n t S o l i c i t o r 
- I n Chai'ge of O p i n i o n s and Review 

yyy •^.: ... . ' • ' „ ' • ' • '* : • : • . ; ' (5255) 
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October 26, 1940 

'..y . •' ; . , ; " --d : • In reply refer t o : : 
'...*yyy d.lh ..'',' •'.;;,/''.̂  .̂;.;p .:•..•..if-d:'-e--d.iv-v̂ --* .. LS:FUR:GW 

Mr. Strother Kiser ' ̂  .'. i. . ..•, " 'y 
512 Security Trust Building ..;'',. • -,- . •''.''i:- ."'',,• 

Lexington, Kentucky t ' y ' : ' .•>,.!;•, " ' ''. '' '.. ' ' ' s' -.,•,.• >' c 

Dear Mr. Kiser:' '• • ' .•••:>•.' .' •.:,̂  . ' y ' y : : 

This will confirm the understanding reached by you with ' 
U r , Reel of this office on October 16, relating to the applicability 
of the Fair Labor Standards Act of 1938 to a wholesale liquor dealer .-p. 
who secures about 5 percent of his liquor from outside the state and ,-
makes all his sales within the state. 

It is the view of this office that such a business is en
gaging in interstate commerco and that all of it's'employees, except 
those who handle only the locally produced liquor, are within the 
general coverage of the .act and are entitled to its benefits, unless 
specifically e.-compt therefrom. Note tho enclosed Regulations, Part 541. 

If the wholesale house in question purchases out-of-state pro
duced l.'o'e-cr from another local v/holesnlor, this office is not prepared 
to express an opinion as to v/hether such purchases put' the wholesaler. , 
in interetato commerce. Accordingly, in such instances, enforcement 
proceedings will not bo instituted by tho Wage and Hour Division until 
a position has been taken and due notice thereof given. You appreciate 
that employeos are given a separate right of action under siection 15(b) 
of the act and that this office has no control over suits brought under 
that section. • P..' ..;.; • " - ' • ' i • f -'.' " -'-

If the two wholes.ale houses a.re, in fact, bona fide separate 
entities but aro controlled ''oy the same managonent, this offico would 
at this tine decline to express an opinion as to the interstate nature 
of tho wholesaler "onco removed" from interstate co.'nncrce. Such cases 
would, of courso, be subject to careful scrutiny to ascertain whether . . 
tha two houses are in fact separate. If, in fact, the liquor never 
passes through the first wholesale house, but goes through fron the out-
of-state manufacturer to the second wholesale house, or, if the liquor 
is already destined for the second wholesale house v/hen it leaves the 
manufacturer and merely passes through the hands of the first wholesaler 
rather than being actually sold by him after its arrival at his house, 
tho second wholesale house will be considered to be doing interstate 
business. 

''' .. :'•;'••.'.,•:;• .,'w ,'•?;:.'-• Very truly yours, .. ; ... 

" - ' • ' ' ' - - • ' ' • ' ' ••• • ^ y y _ .' _ . . . '. ' . y . - y ' ..-- , •c. For the S o l i c i t o r 

By 
,. .V > '.. . ,- , ,̂  Rufus G. Poolo 

Enc losures (2) ' ; ' ' A s s i s t a n t S o l i c i t o r 
In Charge of Opinions and Review (6255) 
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October 29, 1940 
In Reply Refer To: 

LE:GFH:t'[F-

A l i c e M. B u s t i n , M. D. '"•y"'y:''yy :•„-p'v •.:̂  ^ ••I'-: 1-••'•'. f.'-'-^ 
Su i t e 500 Beggs Bui ld ing ••:,.̂ . 'yy'y '' ' 'y" •..'<•'.'y y •P •:'(;:-^ .•*,,:^---;5;; ••,•,•,: \ 
21 East S t a t e S t r e e t ; ; . > ' ' , ; ' v . - "I '.^'^'^|."'•,: s '•.•',•',• ..̂ , .,,;.d'-- ..:..|-̂  ,..,; •' 
Columbus, Ohio e-;'T ,.' -.yyy^yy ••• y ' • ••^y'i>ky''.'yyy ••^;d.fc-: •:-•'•..V. 

iy. * '̂-i'«-' 
Dear Dr. Bus t i n : 

This is in reply to your letter of October 15, 1940. I 
am returning your stamped self-addressed envelope since Government 
medl does not require postage. 

You inquire as to the applicability of the Fair Labor 
Standards Act to beauty operators and beauty students in schools 
of cosmetology. 

The act, a copy of i-zhich is enclosed, applies to employees 
who are engaged in interstate commerce or in the production of goods 
for interstate commerce, I am enclosing copies our Interpretative 
Bulletins Nos. 1 and 5 which deal generally v/ith the scope of cover
age of the act. In my opinion, beauticians and beauty students of 
schools of cosmetology are not in the ordinar;/ case engaged in 
commerce or in the production of goods for connerce and, hence, are 
not entitled to the benefits of the act. 

-Moreover, there is an exenptlon set forth in soction 
13(a)(2) of the act for any enployee of a retail or service establish
ment the greater part of whose selling or servicing is in intrastate 
commerce. You. will note from paragraph 10 of Interpretative Bulletin ' 
No. 6 that bee.uty parlors are deemed to be service establishments 
of the type included within tho exemption, ,,. f . e^; -. 

If I can be of further assistance, please comnunicatef with 

me. .̂ .̂,.- • .' .,,'v- • -,.. '- ' . ' 

,. - ' '• ..e... d. . ̂: • , , ;y.- Very truly yours, - • 

"'. ,. ...-•• -•';.'" yy'...' 'h'yiy FoT the Solicitor .• >' . " 

By 

Enclosures (6) 

Rufus G. Poole 
.Assistant Solicitor 
In Charge of Opinions and Review 
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October 29, 1940 

In Reply Refer To: 
LE:FR:NC 

Mr. J, W. Burch, Director _";>,, ''-• 
Prentlce-^all, Inc. -e' ' yy •• : "•' 
Munsey Building î  :• . r :, 
Washington, D. C. ,. - .,."-.•'•'":" " ' ' . .. • ,' 

Dear Mr, Burch:, '• • "•' ' ,,, • 

Reference is made to your letter of October 17, 1940, 
In which you inquire about the applicability of the Fair Labor 
Standards Act of 1938 to an attorney who is employed full time 
by a trade association. His sole duties with the association 
are to get out a periodical bulletin to the members, explaining 
the laws of Interest to them and ddgestlng decisions and the 
like. He is paid $150,00 a mouth. 

It would appear that tho employee.in question does 
not lose his status as a "professional" under section 541,3 
of the enclosed Regulations, Part 541, by virtue of the fact 
that he receives less than $200.00 a month inasnuch as he is 
apparently actually engaged in the practice of law. ^ ' 

In other words, assuming that the enployee meets 
all the conditions ejcprossed in soction 541,3(a), he will be 
exempted from both the wage and hour provisions of the Pair 
Labor Standards Act of 1938. 

.•y'...y.- Very truly yours, 

'••-yyŷ :', yyyy • . .-.;"-:; :'v ' Tor tho Solicitor 

*.i..'-"A •By 
Rufus G. Poole 
Assistant Solicitor 
In Charge of Opinions and Review 

Enclosure 

(6255) 
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October 29 , 1940 

-d 'ttyy'y?' ̂y* 
'e. *-.drf'''.i ̂ -̂'••'?' "' " 

•v,:.'i 

..', In Reply Refer To: 

LE:FR;LGM 
y 

Mr. A. L. Secor y 'y '7y ':• .''''^'y'''yy 4"' ' . 
. 4086 Marlborough Avenue "''''yy':y.y 'V, .'•• .e,.'-' • .•• -
':•- East San Diego, California ,,;'.,';•:, v';'"-' ''•;•:" .',-' ; i't •;-' 

Dear Mr. Secor: " ' > '' "1 *? "'''' ̂" 

Reference is nade to your letter of Decenber 3, 1939, in 
.• which you inquire about the applicabilit-y of the Fair La.bor Standards 
Act of 1938 to a fertilizer plant making fertilizer from materials 
secured from fish canneries, I regret that an earlier rejdy v/as not 

' possible, 

,, The act, a copy of which is enclosed, applie,s to employees 
engaged in interstate coraierce or in the production of goods for inter-, 
state commerce. Vi/hother an employeo i.';-: so engaged depend.", Of course, 
upon the facts in the particular case. For your infomation, I am enclos
ing copies of Interpretative Eulletins Nos. 1 and o, which discuss the 
general coverage of t.he act. Your attenticn is |:>articudurly directed-to 
paragraphs 2, 6, £ind 9 of Interpretative Bulletin No. 5. It is believed 
that the infomation contained thoroin v/il.l. bo helpful to you in ascer-

•" taining the coverage of the act in yoiu'' case. 

•, I also diroct your attention to .section 13(a)(5) of tho act, 
v/hich exempts from thje v/age and ho'ur provisions employees engaged in 

- processing fish products' or by-products thereof. If• the employees in 
question are engaged exclusively in processing fish sqrap in.its raw- or 
natural stato into fish fertilizer, it v/ould appear tl.iat the exemption 

: is applicablo to .D'uch employees, . See paragraph 6 of the enclosed copy 
of Intorprotative Bvillo'tin No, 12 as to the nonapolicability of the ex-

• . exraption to cortain employees not ongaged in pei'forrrdng operations enumer
ated in section 13(a)(5), .... •.,,,,, , . -yy : - -

For your infomiation, I am also enclosing a copy of the V/orkers' 
-Digest, If, after studying tho enclosed material, you havo any f'jrthor 
questions, please do not hesi-tato to call upon mo again. 

•ycyty i - i . Very truly yours, 

For the Solicitor 

Enclosures (5) 
57527 

By_ 
Rufus 0. Poo].o 
Assistant Solicitor 
In Ch-'-irgo of Opini on? Rafi Review 

(6255) 



- 23 -

?.-

In reply refer to: 

LE:GFH:MF 

November 2, 1940 .,.: 

Har\/cy Broyles, Esq_uire 
Peoples B'ank Building 
Springhill, Louisiana 

* Dear Mr. Broyles: '•"-"'-
•\. 

y'^yy,...,.. This is in reply to yoiu- letter of Octobor 24, 1940, "'''..,', 

You ask for infon-nation with rogaxd to the applicability of 
the Fair Labor Standards Act to employees cf a small oil conpany en
gaged in soiling its products in interstate coinnorco. The particular 
employdcs about whom you inquiro di.?nantlod tho conp.ejiy'.s plant in 
Sibley, I.ouisima and moved it to Cotton 'Valley, Louisiana, The com
pany contends that such employees v/aro not subject to the act since 
they v/ere eng.agod in o.riginal construction. • ' . .̂.'' '•"'' • 

The act, n copy of v/hich is onclosod, applies to employees 
who are enga.gcd in interstate co-mnerco or in the production cf goods 
for interstate comTiorce. I an enclosing a copy of our Interpretative 
Bulletins Ncs, 1 and 5 dealing generally viitli the scope of coverage of 
the act, and I diroct ycir atte.ntiOn particularly to paragraphs 1 find 
5 of Interpretative Bulletin No, 1, and paragraphs 12 and 13 of Inter
pretative Bulletin Ro, 5, 

It will bo .noted fron paragraph 12 of Interpretative Bulle
tin No. 5 that employees engaged in the original construction of 
buildings arc not generally within tho scope of the act, oven if the yy 
buildings when completod" vdll bo used to produce goods for commerco, 
Howcvor, in .p,--.r.agraph 13 of Interpretative Bulletin No. 5 it is stated 
that enp].oyeG,'3 od contractors v/ho arc eng.aged in maintaining, repair
ing or reconstructing essential instrunoiitalitios of connerce or build
ings usod to produce goods for coriLncrcc, aro deemed covered by the act. 
It is my opini.on that employoos engaged in dismtmtling a refinery and 
utilizing tho dismoj-.tlod naterials in tho erection of a new refinery 
in a different city within the samo stato are engaged in original con
struction, a.nd hence are not entitled to the benefits of the act v/ith 
regard to such employmont. ,.. .. , , . . ,.,,.. ,,,, .,:.••,•.„,• 

I hope this information v/ill furnish a sufficient answer to 
your problem, ..,..-,. ... . . . . , •,. ,.. 

':• y ' •..y-:•'.... • ; • .'. t. •,,-':" 1,,. - . - " " Very tru.13/ yours, ,' " .'•;•,;.'•'• ,."•, 

yyy'-''''.:.'. - y .." d d ,, .• • . ; For the Solicitor ., " v .' ' 

. . y y y y " • • ' . ' - y y ' - ' y - •, • : ^ " By 

::,;• '•."•••':•:• ' :;'• i''- ' -y''"-- Rufus 0 , Poole 
Enclosures (3) '..,"'•' '• - '•„ ''„. j '^ss is tent S o l i c i t o r 
16805S i'' '> -̂ ^ f^harge of Opinions and Review 

, y. y : • I ' (6255) 
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In reply refer to; 
LE:KCR:I#' 

November 2, 1940 

Mr, Joseph L, Idller ' •""̂"̂" 
Director of Labor Folaticns 
National Association of Broadcasters 
NonTiandy Building 
1626 K Street, N. v/, '''-'\y""'.^'':}"-y-.'^ 
Washington, D. C, , ̂. •-.,,"•'..•-'"''_ 

Dear "Mr. Miller: ,.•"'>::;-':Jl -. . 

• ^ • • ' . ; ' • 

y V* 

Colonel Flaming has asked -me to roply to your lottor 
of Scptenbor 18, 1940 enclosing a communication from a broad
caster m.-:nibor of your association inauiring if a student of a 
southern colloge me.y porfo.iTi work as a "fill-in announcer" with
out being .subject to the Fair Labor Standards Act, I regret that 
an earlier reply was not possible. You refer to a letter quoted 
ill tho ".v'age and Hour Pioportor, Voluno 3, Page 335, of Septombcr 
9, 1940, to the effect that certain students of schools of jour
nalism are not, under certain conditions, considered to bo em
ployeos of the nowspapex-s v/hich are cooperating vdth the schools 
of journalism in giving practical oxperience to the students. 

It appears from tho infoi'mation contained in the con-
munication attached to ĵ our letter that the "fill-in aririounccr" 
is taking gcmeral academic training at the southern colloge and 
is not a mjinbor of a school w/dcli is preparing him to be a radio 
announcer. It is therefore our opinion that the letter quoted in 
the V/ago and Iiou_r Reporter to v.hich you refer would not be appli
cable iu the situation presented by you. If tho "fill-in announcer" 
engages in performing actual v/ork for the broadcasting conpany, it 
is our opinion that lie is an employeo under the broad definition 
of the enployor-omployee relationship in soction 3(d), (o) and (g) 
of tho onclosod copy of the act. 

Very tr'uly yours, ' ' .>̂  

; . . .. . • For the Solicitor ' . •' ' 

149815 
148366 

Enclosure 

By ^ 
Rufus G. Poole 
Assistant Solicitor 
I.n Ch.arge of Opinions and. Review 

(6255) 




