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MEMORANDA i-'-'' 

Date From 

6-4-40 Irving J. Le-vy 
(EBE) 

To 

D. Lacy McBryde 

6-21-40 Rufus G. Poole 
(DC) 

Horman Marx 

6-27-40 Rufus G. Poole 
•'. . '(LS) 

7_1_40 Rufus G. Poolt; 
,...,̂. (CHL:DC) 

Walter C. Bryan 

' • •->-'•'.' T- : 

John M. Galla.-r,her 

Subject 

Admissibility, competency and 
weight to be given consent 
decrees of inj'anction in em
ployees' suit under section 
16(b). (p. 119, par. WW; p. 225) 

Van Raalte Co., Inc. Fat$.»son, 
Novj- Jersey, (Covorago of lace 
and net stockings under textile 
and hosiery wage orders.) 
(p. 1P9, par. C; p. 256, par, R ) 

Applicability of the Textile 
Minimum llage Order to Einployoes 
of Textile Design Studios, 
(p, 34, par, 2; p, 199, par, C; 
p, 256, par. R ) 

Horn Surgical Company yM-
Philadelphia, Pennsylvania 
(Covorago of Surgical Elastic 
hosiery, s'urgical abdominal 
supports, elastic and nonelastic 
(cotton fabric), as vfell as 
-trusses and other surgical sup
ports to correct bodily dis
orders uud-or Knitted Undervrear 
and CoEiTiorcial Knitting Yifago ., 
Order.)(p. 199, par. C; 
p. 256, par, R) 
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Date 

7-8-40 

7-10-40 

From 

Rufus G, Poole 
(JDH) 

Rufus G, Poole 
(OS) 

To 

Charles M, Joseph 

'J-̂  - Subject 

Request for Opinion, Wage Order 
for Knitted Underwear Industry 
(Coverage of polo shirts) 
(p, 199, par, C; P, 256, par, R) 

Dorothy M, Tiiilliams Cook houses in lumber camps 
(VvTiether a service establish
ment and not covered by Act) 

.• ̂ ^ (p. 46, par, 2(a); p, 71, 
par. 14; p. 104, par, 11) 

7-10-40 Rufus G. Poole 
(OS) 

Alex Elson 

8-1-40 Rufus G, Poole 
(CAA) 

Mr. L, A. Hill 

Olympic Commissary Company 
Grego-Skarry Commissary Company 
Genorello Commissary Company 
(Whether Commissary Company 
engaged in feeding and housing 
employees of contractors and 
railroads is a retail or ser
vice establishment and not 
covered by Act.) (p, 71, par, 
18; p, 103, par, 3) 

Request for Opinion; 
Reply to your letter of January 
25, 1940. (Computation of 
regular rate of pay on basis 
of actual number of hours 
'worked or on basis of hours 
mentionod in an agreement be
tween employer and employees.) 
(p. 13, par. 12; p. 245, par. 3) 
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LETTERS 
Date fo-

6-15 -40 M i s s I r e n e L. B l u n t 
The N a t i o n a l F e d e r a t i o n of T e x t i l e s , 
I n c . , Ne\v York, New York 

6 - 2 1 - 4 0 BarroviT Manufac t -ar ing Company, I n c . 
• ;i..,.,,.- Winder , Georg ia 

6-27-40 Mr. H. M. Small 
Glaser & Yoffo, Inc. 

,,'j, , • :.. Chelsea, Massachusetts 

6-27-40 Miss Mae Jones 
Atlanta, Georgia 

7-1-40 Mr. Ralph Rosonblatt 
,: .•• New York, Nov;- York 

7-2-40 Herbert L. vtassennan. Esquire 
Consolidated. Flovrar Manufacturers, 

': Inc., New York, New York 

7-31-40 Norman R. Miniok, Esquire 
Norveil & Minick 

' :;-• Nashville, Tennessee 

5-5-40 Mr. lilllî an R. Davis 
United Mino Workers of America 

'•,.,.•-„ Le Junior, Kentucky 

8-5-40 Mr. W. A. Hat.field 
Chicago, Illinois 

' Subject 

(Coverage under t.he T e x t i l e and 
Woolen Wage Orders — of ma-terials 
conta in ing d i f f e r e n t -.pe'rcents- of 
wool, e t c . ) ( p . 19S, pa r . C; 
p . 256, pa r . R) ;. . '-. - ';••"•; . 

(Re: Manufacture; of j a c k e t s and 
o v o r a l l s out of a l l c c t t c n cdidu -
roy--covorage under Apparel Wage 
Orders . ) ( p . 199, pa r . C; p . 
256, pa r . R) 

(Covcrago cf 'iiool I ndus t ry Wage 
Ordor ovor s o r t i n g and grading 
of rags and c l i p s . ) ( p . 199, 
pa r . C; p . 256, pa r . R) 

(Covorago of Tox t i lo Wage Order 
ovor •o;-!';.ployoos m.'-iklng aivnings.) 
( p . 199, pa r . C; p . 256, par',^ R) 

(Coverage of Tex t i l e "W.;igo Order 
over mil] , s a l e s .agent a c t i n g as 
a jobber -and as an independent 
c o n t r a c t o r . ) (p , 199, p.-:ir. C; 
p,, 256, pa r . R) .,, - , , : 

(Manufacturing appare l and a r t i 
f i c i a l flov/ers—coverage undt^r 
Apparel 'iiage Ordor.) ( p . 199, • 
p a r . C; p . 256, p a r . R). 

(Re: ein.ployees having a con t r ac t 
r i g h t t c percentage d i s t r i b u t i o n 
of ne t p r o f l t s - - v m e t h e r i t should 
be included in d n t e m i n i n g r egu l a r 
r a t e of pay . ) ( p . 15, pa r . C; 
p . 230, pa r . Bj p . 240, pa r . A) 

( R O : omployer who c r e d i t s unused 
or unredoemed s c r i p t o h i s ad- . 
van taso , ) ( p . 88, pa r . K; p . 248, 
p a r . 'E; p . 251, p a r . J) . . . 

(Laundries render ing se rv ice t o 
h o t e l s and d in ing ca rs of t r a i n s 
not ope ra t ing ou t s ide s t a t e . ) 
( p . 61 , pa r . 3 ; p . 116, par . 1; 
p . 188, p a r . 4 (g) ) 

• " • I 
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(COPY) 
• • ' ' , . • ' ' " ' ' ' 1 '- ' ' • ' " ' , • ' ; - . ' ' ' ' ' , ' - ' " 

'i--..„•. ,.;.;••;: X;-'̂'.." - ' June 4, 1940 ' : - '' . ' 

D. Lacy McBryde '' ' " .... ~. -' , .--•:- •*'. . -'• ' . '. " 
Regional Attorney . ;_ - ' • . 
Charlotte, North Carolina " . LE:EBE:JAM ; 

Ir-ving J. Lê vy .->-.."' '',.,:, .. •( , : . ' 
Assistant General Counsel ••'-. ' ,-

Admissibility, Competency and weight to , ' ~ • -' 
be given consent decrees of injunction ' • .' -
in employees' suit under section 16(b). A •- ; 

You ask in a memorandum of May 22, 1940, if a consent 
decree is admissible in a suit brought by an employee against the 
same em.ployer under section 16(b) and, if so, -what weight the 
court should give to such a decree "on the question of commerco." 
You also ask whether the. consent decree operates to "estop the 
defendant to deny coinmorco and jurisdiction." , .. -.• .-

'.' , It is, of course, woll settled that admissions of a 
party in his pleadings are competent evidence as an admission 
against the party's interest and may be offered in a subsequent suit 
involving tho same or different parties. Middlcton v. Hunter, 195 : 
N.C, 418, 142 S.E. 325. Such an admission may be inferential. Thus, 
where a defendant pov/er company denied in its ansv/er in a suit for 
damages for personal injuries "that it individually is constructing 
a tunnol through tho mountain, as alleged," this statement v̂ as held 
by the court to bo an implied admission that the work was being done 
by the company, not indi-vidually, but in conjunction vdth others. 
The statement was held admissible in a damage suit brought by another 
employee on the theory that it -was a declaration or .admission against 
'interest, Ledford v, Tallassee Povror Co., 194 H.C. 98, 138 S.E. 424. 

In the ordinary case when a consent decree is secured the 
employer makes no admissions in tho stipulation which could be of 
any ad-vantage to tho employeo subsequently asserting a claim under 
soction 16(b). No past violations of the act are expressly admitted; 
no coverage of particular employees is admitted, Tho employer simply 
agrees to a decree enjoining hini frora prospective violations of the 
law. Thus, if no declarations against interest aro made in tho 
stipulation, it is not necessary to decide v/hethor a court v;ould 

..consider tho stipulation as oqui-valent to a pleading within the 
operation of the above rule, since admission of tho stipulation would 
have no probative value vdth respect to the issues presented to the 
court in tho subsequent employeos' suit. 

- . (5499) 
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Memorandum to D, Lacy McBryde . - ' . / Page 2 

|f ' ''• Since the consent decree was e n t e r e d a g a i n s t the employer 
I*' in a s u i t brought by the Admin i s t ra to r , involv ing d i f f e r e n t p a r t i e s 
I .,_yy . as w e l l a s somewhat d i f f e r e n t i s s u e s , i t cannot of coiu*se be regarded 
I ;, as r e s adjudioata of the employees' r i g h t s . The r u l o , as summarized 
|.- , by 'Wigmoro and quoted in CommonviAealth v, Monongahola Bridge Co, , 216 
I , *•:' Pa. 108, 64 A t l a n t i c 909, i s a s fo l lows ; 

•. •;; " 'The moment wo leave the sphere of the same cause, vre leave v,.; 
behind a l l ques t ion of j u d i c i a l adndss ions . A j u d i c i a l ad 
miss ion i s a vraiver of proof, and a pleading i s for the pur -

, . pose of the very cause i t s e l f , a def in ing of tho l i n e s of 
\ . , controversy and a vjaiver of proof of a l l m a t t e r s ou ts ido 

-'i' those l i n e s of d i s p u t e . But t h i s e f f e c t ceases vrith t h a t 
- •'* %• . - l i t i g a t i o n i t s e l f ; and whon we -arrive a t o ther l i t i g a t i o n 
' <' and sGok to r e s o r t t o the p a r t i e s ' s t a t e n e n t s as eiubodiod 

'•' • ,; i n tho pleadings of p r i o r l i t i g a t i o n s , we r e s o r t to them 
-- -S ;;...•,, merely as quasi admiss ions , i . e . , o rd inary s t a t emen t s , w-hich 

-,;• novif appear t o t e l l aga in s t tho par ty who then mado thorn.' 
*- * 2 Wigmore on Evidence. S 1065. Tho record i s roceivod, ' no t 

., , \ 'i- as an ad jud ica t ion conc lus ive ly e s t a b l i s h i n g the f a c t , but 
: - - ; " . - -'.'. as the d e c l a r a t i o n or admission of the pa r ty himself t h a t 
., • ' the f a c t i s so.» Truby v . Soyber t , 12 Pa, 101, 103 . " 

The judgment entered by the c o u r t , of course , conta ins no acknovd-
edgment of p r i o r -violat ions by tho defendant , Vjhether t h s defendant 
vj-as induced t o consent to the judgment bocauso he ac'loiowledged the .' ,; 

. '''; a p p l i c a b i l i t y of the a c t to h i s employees in the p a s t , or whether he 
'"' acknowledged the prospectivO a p p l i c a b i l i t y of the a c t t o h i s employees 

:. ; i n t h o i r future a c t i v i t i e s , or whether he simply des i r ed to avoid 
l i t i g a t i o n of the quest ion of coverage which ho d id not adrnit, i s no t 
d i s c lo sed from tho judgment. Consequently, i t does not seem t h a t a 
court vrould find the decree of any probat ive value in a s u i t brought 

^, [ ' by an employee. Sinco tho employer has not admi t ted t h a t h i s employees 
| | ; ' I.' have been subject to the ac t dur ing the per iod for which r e s t i t u t i o n i s 
| ; , »; pa id , but simply haa agreed t o avoid fu ture v i o l a t i o n s , i t can ha rd ly 

.:-) 
bo argued that he is estopped to deny coverage during that period. ^ ,-', , r-

Of course, if tho application of the lav/ is adinittod in an •';'', .,:, 
answer, or is spocifically admitted by the de.fendant in some other ' -
\vriting, this admission may bo introduced for v,hatevor probative value 
it may'have in a subsoquont controversy by tho sorae or different parties, '; 

118102 , ' ^ , - " : / \ ' ' , 

\-̂-- .«-" r-i:-.'' 
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• June 21, 1940 

H e r m a n M a r x '-•'•'•. f.- ,;̂  ;..•"''':•,'v •'.".-.',, •' ,'• , .̂  . .-̂ 'i. ,;,,.;'' ,̂-:,.;.-..,:'•'.'• 
A c t i n g R e g i o n a l A t t o r n e y ' ̂  :, •-' ' -.. . > .v.- -. v,-.-V,;/- • 'v ,>;.:,j • .. 
Newark, New Jersey . • :v ,',̂-..'•', ĵ•., . ;;''»t'..'--t-'• ..-..-,• .,:':. 

Rufus G, Poole •' V . ,•; . ;.:̂  •;. . LE:DC:BEW 
Associate General Counsel \ . '.; 

• . \ t ' ,•• • -- ' ' - ' • - > ,-. • - • •.i'"---

Vsm Raalte Co,, Inc. :,-,.,,,i"'''̂ :̂ •• - ' v ' ^ . l - y '''-• .' . •'' '•> • -•';'•--;:>'w 
Patterson, New Jersey . y : ^ :'r: .c-^ : • ' . • ' : . ^-'i > "• ''v ;.•-/-'•••'.•f'l'iv-;-.,.J 

This will reply to your memorandum dated June 17 
regarding the application of the hosiery minimum -wage order 
and the textile minimum vmge order to the Van Raalte Company's 
plants at paterson and Boonton. In my opinion the manufacture 
of lace or net is subject to the textile minimum -,vage order, 
and this is so even though that some piece of lace or net is 
later fashionod into hosiery in the same establishment. 

The fashioning of the lace and not after its manu
facture into shapes to be se'wn into stockings, hovi'ovor, is 
subject to the hosiery minimum wago order. Furthermore, it 
appears that the not and lace hosiery v/-hich is produced in ;. 
this manner is full-fashioned hosiery so that the process of 
cutting and pulling threads from the lace to shape the same 
for hosiery will boar a 40 cent minimum vrage rate under tho 
full-fashionod branch of the hosiery minimum •wage ordor, while 
the manufacture of the lace vdll boar a 32̂ |- cent minimum wage 
rate under the textile minimum vmge order. Likewise the dye
ing, finishing and boxing of the laco hosiery is subject to 
a 40 cent minimum, vrage rate under the hosiery minimum wage 
order. 

125003 
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Walter C, Bryan, Esq. "' ̂., ,:';?• 
Regional Attorney -,,,-r. \ ;•''••' 
New York, New York . ' .f- -.-'•?;' , 

Rufus G. Poole ' •' ' 
Associate General Counsel 

Applicability of the Textile Minimum 
Tj'age Order to Employees of Textile 
Design Studios 

LE;LS:MA 

June 27, 1940 

This is in reply to Mr, Joseph's mertiorandun-i of 
February 24 on tho above subject. 

The pro"viGions of the Order are applicable to all 
employees who are engaged in the production of 'the articles 
specified in the Order or in occupations Vi/hich are necessary 
to the production of s-uch articles. It appears from your 
description of t'he work done by employees in these studios 
that the creation, preparation and coloring of the design 
are so closely related to the manu.facture of textiles that 
the Order is applicable. 

You recognize that employees engaged in designing 
fabrics v/ho are on tho payroll of a manufact-urer are subject 
to the Order. The Order is also applicable, in my opinion, 
to employees of design studios which are independent contrac
tors. The Order has been drafted in terms of process and not 
on a plant basis. Any eaiployee vrho is engaged in perfonning 
a process subject to the Ordor is covored even though his em
ployer may be engaged in. an independent business which services 
textile establistoicnts. 

#77239 

y - y , .'1 ,-'• 
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July 1, 1940 

John M. Gallagher 
Regional Attorney 
Philadelphia, Pennsylvania 

Rufus G. Poole , i V '• 
Associate General Counsel 

LE:CHLJDC:ARC 

Horn Surgical Ccsnpany 
Philadelphia, Pennsylvania 

Your memorandum of IJIay 7 requests an opinion concerning 
the application of the Knitted Undervrear and Commercial Knitting ;' 
Vifage Order (Regulations, Part 555) to the operations of the above 
named company. It appears that these operations include the manu
facture of surgical elastic hosiery, surgical abdominal supports, 
elastic and nonelastic (cotton fabric), as well as trusses and 
other surgical supports to correct bodily disorders. ' • '.: ,; 

The letter upon which your request is based indicates that 
the nonelastic abdominal supports are mado from cotton fabrics which 
are purchased; that the surgical elastic hosiery and abdominal sup
ports are made from cotton and silk yarns or thread and rubber : 
thread; and that no knitted or woven fabrics or knitted elastic strips 
suitable for use in elastic belts, corsets and other v;oaring ap
parel are made for resale. I infer that the company does engage in 
knitting fabric for some of its own products. 

r • • ,» Subsection (a) of section 555.4 of Regulations, Part 555 
defines the I-rnitted Underwear and Commercial Knitting Industry to 
include the "manufacturing, dyeing or other finishing of any knitted 
fabric made from any yarn or mixture of yarns" -with certain excep
tions relating to outerwear, to suitings and coatings, and to hosiery. 
These terms of the definition seem to cover the knitting operations 
performed in the establishraent vdth the exception of knitting opera
tions in connection vdth the manufacture of hosiery. The definition 
is apparently designed to cover all commercial knitting regardless 
of the type of yarns used and regardless of whether the knitted fabric 
is made for use or for sale--with, of course, tho specific csceptions 
noted in the definition. Consequently the knitting of clastic and 
nonelastic cotton fabric vdll be subject to tho 35|- oont minimum wugo 
rate established in the Knitted Underwear Order. 

Subsoction (b) of section 555.4 of Regulations, Part 555 
includes within tho definition of the Knitted Undorv/ear and Com
mercial Knitting Industry the "manufacturing, dyeing or othor 
finishing, from any yarn or mixture of yarns, or frcan purchased 

(5499) 
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Memorandum to John M, Gallagher Pasre 2 

knitted fabric, of , , .. knitted garments or garment accessories 
for use as underwear, sleeping wear, or negligees" and certain re
lated products not here in question. These terms of the definition 
do not seem to include the surgical hosiery, supports and trusses 
which are the finished products of the company in question; and ac
cordingly, in my opinion, the operations of the company other than; 
those involved in tho process-'of knitting fabric aro not covered by 
the Knitted Underwear and Commercial Knitting Wago Ordor. 

Surgical elastic hosiery ̂ vhich is manufactured by the ,' 
Horn Surgical Company is included vdthin tho riosiery minimum imgo y'' 
order and its manufacture -will, therefore, bo subject to the 32-g 
cent minimum vmge rate in so far as the hosiery is seamless, and the 
40 cent wage rate in so far as any of tho hosiery may bo full-fashioned. 

The cutting and sowing processes vrhich aro part of the manu
facture of surgical elastic abdominal supports and other surgical 
supports to correct bodily disorders are included within the corsets 
and allied garments divisions of the appr.rol industry and vfill conse-
quontly bo subject to a 35 cent minimum wage rate commencing'on • .. . ,, 
July 15, 1940. ' • ,•: ," : ̂  

114010 

. : - " • . * ^ • • • 
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July 8, 1940 

Charles M. Joseph :̂ '''•'•'': y . • / ' ' " . /•''-•':-:.: ^ -';•-;••, 
Senior Attorney 'rt-'-r •.-'•'-.- i•̂. >."•;.-• •:-' --..'••.'•' 
New York, New York ,̂  ' . ', ';.. LE:JDH:JBR 

Rufus G, Poole •. , V V' • \:, ••;•-,. .'̂  ,' '̂  
Associate General Cotinsel yyi •[,•,-..,•' .",.-:,'.-', ; , ,' ., - -' ,''- •• 'y-*' -';/' 

Request for Opinion, Wage Order for Knitted Underwear Industry 

In your memorandum of May 20, 1940, you request an opinion as 
to the status under minimum wage orders of the employees of a manufac
turer engaged in the production of men's polo shirts from purchased 
knitted fabrics in a "cut and sew shop." You suggest an apparent con
flict in paragraph (b) of the vrage order defining the knitted underwear 
industry. The first clause of paragraph (b) refers to the manufacture 
of certain products from y a m or from purchased knitted fabric. Sub
division 3 of paragraph ( b ) , however, refers only to knitted shirts of 
cotton v.hich aro manufactured in the samo establisbjuent where the knit
ting w a s done. '.'•..,-•,,..'•.':'J'"'';..',-'"'-; ;'-:/• ''" T'- : •-'•,'•''•"-••',,.'A'",.."?:• 

The definition of the iaiittod outerwear industry, for which '" 
a 35 cent minimum becomes effecti-ve on July 1, 1940, covers the manu
facture of all knitted outerwear whon the manufacturing is done in the 
s'ame establishment where the knitting was performed. Polo shirts would 
normally have fallen into the general category of knitted outorwear. It 
•was found, however, that polo shirts aro mado predominantly in knitted 
underwear mills. See opinion of Administrator on the recommendation of 
Industry Committoo No. 8 for the knitted underv.-©ar and commercial knit
ting industry, page 6. Hence those polo shirts v;-hich vrould normally 
ha-vo been included within the Icnitted outonvoar industry were placed 
within the jurisdiction of the knitted underwear industry by subpara
graph (b)(3) of tho latter definition. Since it v/as intended to transfer 
to the knitted underwear industry only those polo shirts which vrould 
otherwise have been a part of tho knitted outerwear industry, the 
clauso referred to covers only those polo shirts which are m.anufactured 
in tho same ostablisliments vî ioro tho knitting is porformed. You vdll 
note that of tho four subparagraphs in paragraph (b) of the knitted 
underwear definition, it is only vdth respect to the third, polo shirts, 
that tho qialifioation is made. The products specified in the other 
three subparagraphs are included vdthin tho loaitted undorvroar industry 
even if they aro mado from purchased knitted fabric. It is our opinion, 
therefore, that polo shirts aro not intended to be covored by the 
knitted underwear definition unless thoy ai-e made in the same ostab- . . 
lishment xvhore the knitting is porformed. 

f 

r.. 

: ,, (5499) 
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. ^ j * : ' 

Memorandum to Mr. Charles M. Joseph Page 2 

We do not be l i eve t h a t polo s h i r t s are includejd vd th in 
the sportswear and other odd outerv'/ear d i v i s i o n of the apparel 
i n d u s t r y . We d i r e c t yovir a t t e n t i o n to t?ie "dross s h i r t s , c o l l a r s , 
and s leep ing wear" d i v i s i o n of tho appare l i n d u s t r y which covers 
" the manufacture of men's and boys' dress s h i r t s , spor t s h i r t s • . • 
from any purchased k n i t f a b r i c . " I t i s our opinion t h a t -the manu
fac ture of polo s h i r t s from purchased kn i t m a t e r i a l s in a cu t and 
sevf shop i s subjec t to the 32-̂  cent minim'Jan r a t e , e f f e c t i v e July 15, 
1940, pursuant t o the v/age order for the appare l i n d u s t r y . 

118112 
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July 10, 1940 

' \ - , ' " , . , 

Dorothy K. Williams ' ' v • / 
Regional Attorney 
San Francisco, California . ' 

LE;0S:CA0 
Rufus G. Poole .• ' 
Associate General Counsel ' i - . . ' 

Cook Houses in Lumber Camps 

''•-•'••• '-' ''' In your memorandum of July 1, 1940, you request that we . 

inform you of the ground for our opinion that "luiribor camp cooks, ' 

cookees, and bull cooks not covered by the act." 

'• In our opinion a cook house in a lumber (or mining) camp 

which is physically set apart from the rest of the camp may be 

considered a "service establishjuent" vdthin the meaning of section 

1 3 ( a ) ( 2 ) . •- •'•' •'̂ •̂••. ̂ ••̂ <'̂ '-"̂ -'>"' ''-'•.-•:#a&'''V'r/ '̂v:..- S 

r '-,'• Of course, cook house employees who are also engaged in 

nonexempt vrork would be entitled to the benefits of the act for any 

week during Virhich they perform such nonexempt v/ork. 

128314 
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July .10, 1940 

f \ r -
Alex Elson . ', ... " 

.. Regional Attorney ,;_; ';. j 
Chicago, Illinois . :• ' •,'; .'• .-̂.f-v ' ... LE:'OS:CAO 

Rufus G. Poole - ', - - y /:.,.;».-';;:' 
(.. Associate General Counsel •.-; ,., 

Olympic Commissary Company . '• ' 
Grego-Skarry Commissary Company 
Generelle CoKimissary Company :'•" 

In your memorandum of May 4, 1940, you request our opinion 

• regarding commissary companies engaged in the business of housing 

and feeding employees of contractors and railroads tra-veling in 

different states. These companies you state operate "a type of 

moving restaurant and boarding house com.bined, and secure a contract 

from a railroad construction company to feed and house the employees 

.., on the construction vrork at any particular point v/here a job has 

-.'•-. been secured." 

-*̂-' ' ' In our opinion, a commissary which constitutes a physically 

separated unit is considered to be a "service establisl-ment" within 

the meaning of section 13(a)(2), This is so whether the commissary 

;. serves railroad employees exclusivsly or whether it also serves .̂' 

'•̂ nCr**! employees of tho general public. -̂  ,, .-:•:,<,, ., "̂  " 

, .';,. The cook house which accompanies tho traveling carnival 

would also seem to como within this exemption. .; ',, . , 

"-''--: 114404 y - . : • "" ' '" , . ' • '%:; ' . ," ;• " ' / ' • • ;̂ :;,;,,;';--,>."•''.;; 'Ĵ^ 

127149 " , " .̂/ ' ' \ " :'•-. 
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(Copy) 

August 1, 1940 

To Mr. L, A, Hill 
Seniro Auditor 
Minneapolis, Minnesota , '• • ^ ••" \ In Reply Refer to: 

LE:CAA:MS 
From; Rufus G, Poole .;'̂  V "• • -„ -•. v 

. -., ., A s s i s t a n t S o l i c i t o r 
I :. In Charge of Opinions and Review 

• ^ - I , • - , . 

Subjec t : Request for Opinion; 
Reply to your l e t t e r of January 25, 1940. 

You are c o r r e c t i n your opinion t h a t the a c t u a l number of 
hours per week worked by an employee w i l l determine vihether the em
ployee works a r e g u l a r number of hours , in which case paragraph 11 
of B u l l e t i n 4 w i l l apply , or an i r r e g u l a r or f l u c t u a t i n g number of 
hours , in which case paragraph 12 of B u l l e t i n 4 v d l l app ly . 

The case to ^Aich the i n s p e c t o r s ret-arning from the l a s t ' :-
i n s p e c t o r s ' school r e fe r involves d i f f e r e n t c o n s i d e r a t i o n s , I 
suppose t h a t tho i n s p e c t o r s are r e f e r r i n g to t?io case' where, for 
example, an employee i s employed a t $21.00 a week for a 42 hour vrork-
woek-- tha t i s , t h a t tho employer vAon he employed him agreed t o pay 
him i(^21»00 a week and to work him not more than 42 hou r s . As a 
m a t t e r of f a c t , however, the employer works tho employeo in excess of 
42 hour s , Tho ques t ion i s whether 42 hours , or tho number of hours 
a c t u a l l y v/orked s h a l l be taken as tho b a s i s for computing the employee's 
r e g u l a r r a t e of pay. 

This i s a ques t ion about which we have as ye t taken no v -, „• 
d e f i n i t e p o s i t i o n . I f , as a m-atter of f a c t , the employer v i o l a t e d ' :̂-
h i s agreement with the employees, we a re i n c l i n e d t o say t h a t h i s , 
r e g u l a r r a t e of pay i s based on the 42 hour week and t h a t ho v d l l 
no-t bo permi t ted t o b e n e f i t by reason of the f a c t t h a t ho v i o l a t e d 
h i s c o n t r a c t . However, i t may be t h a t in such a case tho o r i g i n a l 
agreement was not •violated but was modified by the employee 's 
acquiescence in v/orking a g r e a t e r number of hours for the same $21»00. 
In such case , tho o r i g i n a l agreement i s suporsodod by t h s modified 
agreement and the employee's r e g u l a r r a t e of pay must be a r r i v e d a t 
on the bas i s of the a c t u a l number of hours vrorked, "Whother the a g r e e 
ment i n a p a r t i c u l a r case i s modified or v i o l a t e d of ten invo lves a 
d i f f i c u l t ques t ion of f a c t which must be decided on the b a s i s of a l l 
tho f a c t s in tho ca se . 

69270 

';: ., , ' '•- (5499) 
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COPY 
June 15, 1940 

LS;VCW:DET 

Miss Irene L, Blunt ; > ,-. 
Secretary ;,-' 
The National Federation of Textiles, Ino, ' ---
10 East 40th Street 
NevtT York, Nev: York 

Dear Miss Blunt; 

This letter is in response to a communication from the 
New England Spun Silk Corporation forwarded by you to the Wage and 
Hour Division, requesting information regarding the coverage by the 
Administrator's wage orders for the textile and vroolen industries 
of cortain operations performed in the plant of the New England Spun 
Silk Corporation, . 

The problem of th-o New England Spun Silk Corporation is 
set forth in its letter as follows; 

"We are principally spun silk spinners and, therefore, operate 
under the 32-ĝ  minimum wage scale but our production consists 
of about 20̂ 1̂  yarns containing a rair.ture of 80^ .xvool and 20^ 
silk and the purpose of this letter is to inquire how Paragrtiph 7 
of this Vlage Ordor No, 1 should be interpreted,, Vfliat wo vrant to 
know is vAethor any mixture of wool and silk even though the 
wool component may bo ¥o%, or 80^ or more, as long as the mixture 
contains a certain percentage of silk, belongs under Acteinistra
ti vo Order No, 1 vj-hich calls for 32-vjj2̂, or v/hother such yarns have 
to bo classified as belonging under the 56ji minimum -wago order 
of the vroolon and worsted textile industry. 

"We also have the problem vdiero some of our operators handle, 
a small part of their time, yarns containing mxoro than 45̂ o 
wool and wo vfould like to kiiov; how we arc supposed to pay such 
operators; v\rhothcr v.fG aro allowod to pay them under tho 32-g-̂  
silk Virago scale, or whether wo are compellod to pay thorn under 
the vroolen and worsted scale for whatever time they might handle 
yarns containing more than A5% wool," 

-"--' Enclosed ploaso find copies of tho .Administrator's w-ago 
orders for ths textile and vroolon industries. 

(5499) 

15 -



Miss Irene L, Blunt ' ' ,' . y,, , • ' Page 2 

You will note that by the terms of paragraph (1)(c)(7) 
on page 4 of the wage order for the textile industry and paragraph 
(f) on page 3 of the vmge order for the woolen industry, the manu-
facteuring or processing of yarns or threads v/hich contain any pro
portion of wool or animal fiber (other than silk) in combination vdth 
silk by the woolen system is subject to the 36 cents per hour minim.um 
wage rate established by tho 'wage ordor for the woolen industry; the 
manufacturing or processing of yarn or thread containing in excess of 
45 per cent by weight of wool or animal fiber (other than silk) in 
combination vdth silk by a system other than the woolen system is 
subject to the minimum wage rate of 36 cents per hour established by 
tho wage order for tho woolen industry; and the manufacturing or 
processing of yarns or threads containing 45 per cent or less by 
weight of wool or animal fiber (other than silk) in combination with 
silk is subject to the 32-f- cent minimum wage rato establishod by the ', 
wage ordor for the textile industry. .. ' :"i ;̂-1;':.;. .'".: :̂. . /:.. 

As regards the instances where the same operators or workers 
perform work subject to tvro different mininium wago rates during the 
workweek it is our opinion that these operators or workers are en
titled, under tho Fair Labor Standards Act, to receive payment at 
least at tho highest of the two minimum wage rates for tho total 
number of hours worked during the particular workweek. This rule 
applies to all employees engaged in an occupation or occupations , '-;. 
necessary to the production of the products subject to different ^ 
minimum vj-ago ratos. 

Very truly yours. 

For the General Counsel 

By 
•Rufus G, Poolo 

Associate General Counsel 

Enclosures (2) 

. (5499) 
- • . ' . V 
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June 21, 1940 

LE;DC:JA.M 

Barrow Manufacturing Company, Inc. • 
Winder 

Georgia ; • ' - , : . - , ; - , , 

Gentlemen; •'' -'', •.'; ..'•.•...•• , • " ' 

In your letter dated June 15 you have asked our 
opinion whether the manufacture of a jacket out of all 
cotton corduroy will be subject to the 32^ cent minimum wage 
rate under the apparol minimum v/age orders commencing on 
July 15, 1940, 

In my opinion the corduroy jacket is included 
vdthin the sportswear and other odd outer^jvear division of 
the apparel industry. You vdll notice on page 2 of the en
closed interpretative statement rola'ting to minimum wage 
rates in the apparel industry, that an overall jacket mads 
of the some material as the overalls vdth which they are 
ordinarily used is not included in the sportsxvear and other 
odd outerwear division of the industry, but is included under 
the 32-|- cent division for single pants of 100 percent cotton 
fabric, overalls, coveralls and work shirts. Ho^vevor, in my 
opinion sinco ovoralls are not ordinarily made out of corduroy 
the corduroy jackets to v.rhich you refer in your lottor aro 
probably not overall jackets vdthin tho meaning of the 0-23-
cont di-dsion, but are jackets under tho 40 cent sportsvraar 
division. 

This classification of tho corduroy jacket vdll 
not differ whether the jacket is made vdth a zippor or not. 

, Very truly yours. 

For the General Counsel 

By 
•Rultis G. Poole 

Associa te General Counsel 

Enclosuro 

124759 

(5499) 
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COPY 

LE;LS;MA 

June 27, 1940 

J 
Mr. H. M. Small . ^ 
Glaser & Yoffe, Inc. 
Spruce and Fifth Streets 
Chelsea, Massachusetts 

Dear Mr. Small; ' , 

This i s i n r e p l y to your l e t t e r of June 12 concern
ing t h e scope of the wool i n d u s t r y minimum vrage o r d e r . ; , . 

' <\ ' Sec t ion 556.4 of the order provides in subsec t ion ;.. .... 

( d ) , t h a t ; . . . . - . • .-.v. - V--=-':'̂ .- "-•" • ,^--'--'' •-.•• •':^-^'"' 

'• ' .] ' '• ."' ' "-J-..-'-' "The p i ck ing of rags and c l i p s made - ,'.• ' . ' ' 
'"'• ' . . . . s ' . i e n t i r e l y from wool or animal f i b e r ' . • ; . • -.•-,-.-
.̂  '.'; : ' . . J . ry , (o the r than s i l k ) , and the g a r n e t t i n g ;....i '.'.. 

. ' _• •;-,»-:;. of wool or animal f i b e r (o the r than ^ ' , . , ' . ' . : . 
'' • . ' • . . ' s i l k ) from r a g s , c l i p s , or m i l l was t e ; ;.' ''•'• v, 

. - - ' ' and o ther processes r e l a t e d thereto"|> .•'. ,_,.-'.,.^ 

are included in the d e f i n i t i o n of the v/ool i n d u s t r y . . , . , . ,- ' . . . 

^" I t i s my opinion t h a t t h i s p rov i s ion of t h e vrage order 
a p p l i e s to the -sort ing and grading of rags and c l i p s when pe r - .,-
formed in a p l a n t which i s engaged in the processes of p icking ,• 
and g a r n e t t i n g . When t h e s o r t i n g and grading i s performed in 
connection vdth o the r p rocesses i t would not appear t h a t t he 
order i s a p p l i c a b l e . • . ( 

Sor t ing and grading processes sub jec t t o the order are 
covered r e g a r d l e s s of wiiethor thoy are performed by iriachinery or 
by hand. 

Very t r u l y your s . 

For the General Counsel 

123354 

By 
Rufus G. Poole 

Associate General Counsel 

(5499) 
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June 27, 1940 
•LE;VCW:EMC 

Miss Mae Jones 
Post Office Box 1905 ' •' " • - ' 
Atlanta, Georgia -•',•'. . 

Dear Miss Jones; •-

This letter is in response to your communication 
of May 16, 1940 in which you stato that you are employed as 
an avming sewer in a textile mill which makes both bags and 
awnings and request an opinion as to whether the Textile 
Wage Order applies to employees engaged in the production 
of awnings. 

Enclosed please find a copy of 'the -wage order of 
the Administrator of the Yif'age and Hour Di'vision, United' 
States Department of Labor for the textile industry. You 
will noto that paragraph (o)(4") on page 3 of this wage 
order expressly includes vdthin the definition of the tex
tile industry bags and certain other products. Processing 
of awnings is not included within the definition. For this 
reason machine operators making bags aro subject to a mini
mum wage rate of 32-g- cents per hour under the Administra
tor's wage ordor and operators perfonning simdlar work upon 
avmings are subject to a 30 cents por hour minimum wage rate 
under the Pair Labor Standards Act. 

Very truly yours. 

For tho General Counsel 

By 
Rufus G. Poole 

Associate Goneral Counsol 

Enclosure •. 

117053 

(5499) 
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'• ''",1', 

July 1, 1940 
LE:LS:MWVJ' 

I . \ 

Mr. Ralph Rosenblatt ,., ,,: '.'•','•.. . •-,.,:..y 
815 Gerard Avenue '-,,. , '- •' v .;'.'.. ' , ' -,- ' -.'. 
New York, New -york ' :, '̂•'- " ••'' ''• •'-• : •" ' -••;?:,-•.-'.>; 

Dear Mr. Rosenblatt; ;', .,. , ' •,.•''- \ ;'. '.;'; .r'. -'-••-.'-.-;:• •;; 

This is in reply to your letter requesting an opinion 
on the applicability of the textil* minimum xvage order to a mill 
sales agent who sells materials as an independent contractor and 
who is also engaged in a small jobbing business. .,.:.;,-•,!."• 

•• * , . •••- " - ^ • • 

. - , . • ) • 

It would seem clear that the jobbing business done by • 
your client is not subjeat to the wage order. The status of the 
mill sales is dependent upon \vhother a chargeout analogous to an 
actual sale and transfer takes place before your client commoncos 
his activities. If such a transaction does occur, it would appear 
that this phase of your client's business is also not subject to 
the Tvage order. On the other hand, if your client is merely peri-
forming tho samo typo of work vvhich is done by a salesiuan attached 
to the mill, the wage order would apply. 

-• •-. \ . i . . -y'y •.. • I. i ' " . 

The Fair Labor Standards Act of 1938 prescritses a broad 
test of tho employer-employee relationship. In detonnining whether 
your client is actually an independent contractor you should take 
account of section 3(g) of the act which defines "employ" as in
cluding "to suffer or permit to work." 

Where an employer is subject to a v/age order, clorical 
employees v^o are engaged in vrork necessary to the covored occupa
tions aro also entitled to receive the preefcribed minimum. There 
are no learner exemptions for stenographers or messongor boys. -

I am sending you for your infornnation a copy of tho 
textile minimum wago order as woll as Rog-alations, Part 541, de
fining the oxompt categories of employees employed in "a bona fide 
executive, administrative, professional or local rotailing capacity 
or in tho capacity of outsido salesman." • , ,,..-,- : 

' •'-• It is regretted that an earlier roply to your letter vras 
not possible. • ) ; , , ' : , ,. , v '• 

r' ' ,' ' Very truly yours, ' . 

', For tho General Counsel 

By ^ ^ ^ , 
Rufus G, Poole 

Associate Goneral Counsol ' 
Enclosures (2) 

50825 I , / • ' - : ' " - .-••--'• ' (5499) 
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July 2, 1940 

,•-; > - . .' - . ;,,\̂ r;ĵ '= -rS -̂,.û,c;«;;.;7:.ty; LE;DC;EKS 

Herbert L. Wasserman, Esquire ''' ' ' ' ' ' ':- ' . .;̂  
Consolidated Flower Manufacturers, Inc. . , 
401 Broadway • . ,-̂..' 
New York, New York ' ' ' ' ' ' • . • '•'•^h:.. ::. 

Dear Mr, Wasserman; • i. y j ; ,< 

This is in replj^ to your letter of June 14 asking two 
questions regarding the application of the 35 cent minimum wage, 
rate which will became effective in the artificial flower and 
feather di-dsion of the apparel industry ca';imencing on July 15. 

From the evidence adduced during the course of the pub
lic hearing on the recommendations of Industry Committee No, 2, I 
believe that the Adm.inistrator v/as correct in finding that artifi
cial flowers used for decorative purposes are generally sold to the 
ultimate consumer at retail and that apparel flo-iYors are generally 
sold to the apparel trade. Hov/evor, I do not believe that it fol
lows from this general finding that all artificial flowers v/hich 
are sold to the ultimate consumer at rotail are decorative flovrors 
and not apparel flowers, I am not, myself, familiar vdth the entire 
line of artificial flowers carried by variety stores such as Wool-
worth's, but I do not feel that tho distribution of artificial -. 
flov/ers through such variety stores moans that the flowers arc dec
orative flowers. In othor v/ords, it Hiay bo possible that artificial 
flov/ers intended for apparel purposes are distributed through vari
ety stores such as Woolworth's and if so their manufacture will be 
subject to the 35 cent minimum v/age rato for the artificial flov/or 
division of tho industry. 

In my opinion the manufacture of artificial flo'A'-ors to bo 
usod upon millinery will be subject to the 35 cent minimum wage 
rate established for tho artificial flower and feather division of 
tho apparel industry. You vdll noto that the exceptions of krdtted 
outerv/ear, knitted underv/ear, hosiery and raillinery, e t c , which 
are made in tho general definition of the apparel industry are to 
be interpreted as defined by tho Administrator. Thus, tho millinorj'-
industry v/hich v/as excepted from tho apparol industry is tho mil
linery industry as defined by the Administrator in the millinery 
minimum vrago ordor. This millinery industry does not include the 
manufacture of artificial flowers and feathers to bo used on mil- -•:-
linery and consequently, in my opinion, the manufacture of those 
flowers and feathers continues within the apparel industry. 

:,., ' ':.. ; .':'?••' ',' (5499) 
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To; Herbert L. Wasserman, Esquire. Page 2. 

You state in your letter that you have advised your 
members that ths manufacture of artificial flowers for millinery 
vdll not be subject to the apparel minimum wage order. In view 
of our opinion in this matter I should appreciate it very much ,, 
if you would advise your members that v/o believe that tho manu-' 
facture of these flowers is subject to the apparol minimum v/a,ge 
order. 

V •• \ 

Vory truly yours, 

For the General Counsol 

. 1 . By ^" * 
Rufus G. Poole 

Assoc ia te General Counsel 

, - -' 

E124198 

»";...-•'.;. ;.r' :m 

o 

(5499) 
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July 31, 1940 ,. 

LE;CAA;ARC 

Norman R. Minick, Esquire ' ' ..: .. 
Norvell & Minick .:;'-<' -•'•.-K; -,,'.:•• "̂  ' 
Suite 706 Harry Nichol Building „';;•,''••.:''::".-;? . •<iî /̂  V',.,.̂  « '' 
Nashville, Tennessee - "., /;•,* •; Ci_ ,.;•"':.-, ' 

:,,,., Dear Mr, Minick; " '\y.yyy:y.' ' 'y' ' 'yAy.y^,y:yyyy.-' :;,,<.,„•..',•'..- -''.; ,: '•"̂. ' Y.^ • 

.1 This is in reply to your letter of October 24, 1939, 
',; I regret that an earlier reply v/as not possible, but the questions 
,\:'. raised in your letter were under consideration for some time. 

The first question you ask is ansv/ered in paragraph 19 
of the enclosed Interpretative Bulletin No, 4. As you vdll note 
in footnote 6 to Section 516.4 (iii) of Regulations, Part 516, :- ,-; 
copy of which is enclosed, it sooms that Chris'tmas bonuses are 
not included in determining the omployeo's regular rate of pay 
on tho basis of which he must bo paid time and one-half. Similarly, 
a profit-sharing bonus depending v/holly upon whether the com.pany 
has made any net profits and distributed armually at the sole dis- . 

:f cretion of tho company, need not be computed in determining tho 
regular rate of pay. If, hov/evor, the employeos have a contract 
right to the porcontage distribution of the net profits, then in 
effect, the amounts so distributed constitute deferred compensa
tion and should be included in dotormining tho regular rato of pay. 
Such a contract right to rocoive the bonus may be expressed or 
implied. As to'whothor.a contract right o-xists in every case to 
receive tho bonus is'a question of.. tho goneral contract law about 
which it is hot our function to express an opinion, ;̂.:, 

\- Very tiTily yours. 

For the General Counsel 

-• .-i 

% ^ • ' '-'-^-':.-A > ; • • • : •- ;:' • 

Rufus G. Poolo • '• 
Associate .Genoral Counsel 

Enclosures (4) 

40958 ; 
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COPY 
y-'y'y'y-yyM,. AusA,st 3, 1940 .{^...y . ' " • •"• •":••"-'• ' . : / ru 
/';,••'• •,'': '••,'•,',,'. ,.;;.„: •:;•';' ' :̂'"- .-v'T'-;,̂  In Reply Refer to; ', :' 

'.;';'.., ",̂  " -.f'"•:•:'.-:;•'";'•*'''* ' 0 "y , ' :-'• 'V. LE;EBE;VJM 

M r . William R. Davis -,':'.,;-•̂ :̂'*.,r' .'•--*,./,•,': . ','',- , ,, ' , i,, ; r̂''\'.::'' '. ' ' •' 
Recording Secretary ,, ." f -•' •-̂-'- ..y-yr •• . •-'•-.̂  >''.. ".''.•.''•''"'; ^'• ''-
Local Union No. 6057 ''-'''"•-'• ' 'A..\ ,; ; iv,;:''̂ '̂''o- -i&.. -'••.;'•., ,'• /,.' . - ' ' ' " ' 
United M.ine Workers of America -'-.v.'!';' y . ''•_ -..^-r'.' ..;:-''.••.-• v. ; '-' 
LeJunior, Kentucky .. .,,,. ^ ,̂  '-,' ' • '- i , ' ]•'v''' ',>•''' ''-r--','- '• . •-.-

Dsar Mr, Da-vis; f ' ... •' ;;, ...,.' ".'''•:'-.'•.:',;,•' •-;-:.:'*'*'; '•;"•,»•-'.•-'••..•. :• ','•'' --' : 

• ' Colonel Fleming has asked us to furnish you vdth ths '•-:*',. 
information requested in your letter of July 17, 1940, in which . ,',, 
you inquire about the application of tho Fair Labor Standards Act . ,;, 
to the issuance of scrip by the Bonity-Harlan Corporation to its 
employees. You enclosed a credit slip v/hich is issuod by the ccm--- „', 
pany and which is indicated to be "good today only," This scrip 
is advanced against the v/ages of the employoos. It is redeemable 
only at tho company's store which, when morchai-idiso is pruchasod, -i 
issues" a yellow slip of tho type v/hich you also onclosod. You 
further advise that when scrip is torn by store clerks tho employeo 
is told that it is no longer of any value oven though dra-i-m the 
same day. The employees also complain that they aro "charged too j,: 
much store account," 

For your information v/o are enclosing a copy of tho Fair .. '' 
Labor Standards Act and a copy of the Workers' Digest, Problems "" 
of deductions and payment under^the act are discussed in the accompany
ing Regulations, Part 531 and Interpretative Bulletin No. 3. As ĵ -ou 
will observe from paragraph 6 of Interpretative Bulletin No. 3, 
scrip does not constitute a proper medium of payment under the act. 
It is neither cash "nor other facilities" v/ithin the moaning of 
section 3(m). However, the use of scrip for purposes of conveniently 
and accurately calculating merchandise, board, lodging or othor 
facilitios customarily furnished to tho employee during tho pay 
period is not prohibited. Employer may not, ho'//ever, credit him
self with unused or unredoomed scrip since that has not boon redeemed 
for board, lodging or other facilities. If, howover, scrip is issued 
to an employee to tho amount of one dollar and that scrip is then 
redeemed by the employer for board, lodging or othor facilitios at 
the company's store, the merchandise so received id 11 bo considered 
furnished by the employer to the employee but ths "reasonable cost" 
of this merchandisG must be measured by the requirements of section 
3(m) and Part 531 of the regulations. , ; . _ . 

f !' , •' ,-- , ' , , •' (5499) 
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^ 

Mr, ?d l l i am R. Davis ,,' . , • -. ? ' .„ iri".'- Page 2 

' • Sec t ion 531,1 of t h e s e regula t ion.s defines, reasonable 
cost t o exclr.de any p r o f i t t o the employer or any a f f i l i a t e d p e r 
son. Thus, i f the ernplcyer ob t a in s a p r o f i t from furn ish ing f a c i l i t i e s 
-which "cutfj i n t o " the m.-.nimum v/age r equ i r ed to be paid by t h e , a c t , 
t h e r e has been a v i o l a t i o n of s e c t i o n 6, In other words, the' employoe 
must r ece ive tho minimum vrage in cash free and c l ea r , or in- o thor 
f a c i l i t i o s valued without p r o f i t t o the 6m.plGyer, liiJhen the cash 
wage paid free and c l e a r does equal the minimum, s e c t i o n 3(m).and 
the r e g u l a t i o n s are not a p p l i c a b l e . See paragraph 7 of, I n t e r p r e t a t i v e 
B u l l e t i n No, 3, T/vhere .the minimum ;-ago i s affoc-ted, . tho employer may 
not charge the omployoe for t h s l o s s or d e s t r u c t i o n of s c r i p s inco , 
in such case , the employee has not rece ived the f u l l minimum in cash 
or in f a c i l i t i e s . 

This of f ice i s a t a l l t imes propcred t o e n t e r t a i n com
p l a i n t s where v i o l a t i o n s of the a c t a re suspected . I f a f t e r i n v e s t i 
ga t i on , the f a c t s war ran t , necessa ry l e g a l proceedings vr i l l be tftken 
to assure compliance vdth the p rov i s ions of the lav/. .For,your con
venience we are enc los ing a o o n f i d o n t i a l complaint form .rhich may 
be f i l l e d out and for/rarded t o our r eg iona l off ico loca ted a t 119 
Seventh Avenue North, N a s h - d l l e , Tenness-oe. 

I f you have -any a d d i t i o n a l ques t i ons , v/e s h a l l be p leased 
to be of a l l poss ib le a s s i s t a n c e . . . . . . 

Very trni ly your s . 

'•,,-;:;.;';/'•; '- • v . , - . • ;.'.•- r" " '•''.•'-' Rufus G, Poole .• '!. 
"^'•"'V-.': , ' ^ ' " ' . ' . ' • • ,.̂ -' 0 ' A s s i s t a n t S o l i c i t o r 

•. .J -•, .! , . . "• •:•-• •.,••• A ,;.•,•.'..- '- In chargo of Opinions and Revie-w 

Enclosures (5) '•,;,,•;: .;̂ |;i. •;.• J "•-:.''-•-'.••-=',:,•'•"• T:.. ., ••. .-••'.•-: -• •. 
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August 5, 1940 

Mr. ¥v, A. Hatfield » 'r : .. 'v ,-, . "• .. 
Vice President •* ' •>_ ,';...„,-, - •"•/: In reply refer to 
Fred Harvey ' ." ' ' \ ' ' • • • ' : ' " ' ' ' ' - / ; • ' .-LE:FR:EMC 
80 Eas t Jackson Boule-vard ..i, ,•-.•̂ -• ' :̂ " y'y •'"... ••":,,'• .:, 
Chicago, I l l i n o i s .-.-•'%._• .••::•-• , '•' . C- •;'-.,..•:',.''• ' . •••" •--. - • • . ' • . ' • • • • " 

J, •'•'••• x y . '- - , :'' "^^'^i- :*• ;•,•':••:•.., •-• • .-> . "' -
Dear'Mr. Hatfield; ••..:.'.••• - • '• . ' ••..'-'.-.;'-;-ĉ'V;.. ' ,'.--i.-r;"•'•'' -., . •-,̂'. 

This v/ill reply to your letter ,of July 31, 1940, <, ..; - •;'•-.-
addressed to Colonel Fleming and discussed by you in person •• "'.A- • 
with Hr. Reel, concerning the applicability of the Fair -; ': ' •; ;: 
Labor Standards Act of 1938 to your'laundries at Nev/ton, !..-•-
Kansas; Albuquerque, Nev/Mexico; ISrand Canyon, Arizona; and./;..; f-'y 
Needles, California. ., '"• v •- - ̂•. .•...,.,.» ,'-••'; .--" ', 

Mr. Reel informs me th-at it was 'understood 'that ' •,•:-'.:'•:••'. 
the Albuquerque laundry was subject to the act and that tho .-, I 
Grand Canyon Laundry, V'.hich served only hotels and restau- .. .̂,. , 
rants in Arizona, w a s not subject to tho act, asajm.ing of .,,*'. - ,; 
courso, that ^tthc time it perfoi-mod its laundry sorvicos, 
it had no reason to boliove that good.s laundered would there- '.' ..,.,. 
after m^ove out of tho state. .•,.,..''-i-

The Needles laundry, v/e understand, doos v/ork only '"'-'• 
for hotels in California and for dining cars on trains 'jdiich C, 
do not leave California. It is our opinion that under those ,-'•••,:<' ;', -' 
circumstances this laundry is not cubjoct to tho act. ,'; .-.-,.-

Exemption from, tho hours provioioii of -the act is , '̂, 
sought for the Newton laundry under soction 13(b)(2). It is . : ,' 
our opinion that section 13(b)(2) oxom.pts only those omploycos •-,.:.' 
of the railroad who perform operations v/hich subject their •' '• 
omployir to Part I of tho Interstate CaTmiorco Act. Evon 
assuming that these employees are employoos of the railroad, • . '• ,, ., , ', 
it seoms clear that they do not perform operations which sub
ject the railroad tc Part I of tho Intcrstato Commiorcc Act. -,. 
Tho case of thoso Laundry -ivorkors is clearly distinguishable ,-<--,' •'' ̂-,,,. 
from that of dining car employees and v/e adviso that you - :•",: 
comply, vdth the act in tho operation of the Novrbon laundry. .•,.;; 'J 

?dth respect to the Grand Canyon and Noodles Laun- . ;-'.', 
dries, the opinions of noncovcrage expressed above shall not ,' • ':' . ', ' 
be hold to apply if tho facts aro other than as statod. ." ' 

•',•_,, : i . y : • : - • • ^ - . - y ' : -. .,:•••;• ._ • •: ŷ y ' - i ' T - y . ' «' '' -

. , Very truly yours. 

Rufus G. Poole 
Assistant Solicitor 
In charge of Opinions and Roviov/ 

i 

- 26 - (5499) 

http://oxom.pt



