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WAGE AND HOUR DIVISION
UNITED STATES DEPARTMENT OF LABOR
WASHINGTON, D. C.

LEGAL FIELD LETTER August 13, 1940.

NO. 23 \
SUBJECT: Supplement "A" to "Opinion Manual, Volume I,

In connection with the "Opinion Manual®™ which was recently
distributed, it should be noted that certain opinions therein have
been clarified, modified, or changed, and that on some subjects on
which no opinion was previously expressed, the Division has since
taken a position. The list which appears below will indicate some i
of the more important changes. Some of the other opinions in the
“Opinion Manual" may appear at variance with subsequent opinions
that you have received. We shall be pleased to have them brought
to our attention. Any comments or suggestions should be addressed
to James A. Barr, Managing Attornesy.

For the convenience of those persons using the "Opinion
Manual® the page numbers which appear after each item listed below
indicate where that particular opinion should be indexed. The alter=-
nating blank page in the Menual should be used for this purposes.

COVERAGE

Letter of March 8, 1940, to C. H. Coulter, declaring the
planting of seedlings to bo outside the covcrage of the Act. (p. 55,
par. (b); p. 58, par. (b); p. 172, par. C.)

Memorandum of July 11, 1940, to all Regional Attorneys, de=-
claring that the Division takes no position on the coverage of maintenance
employees in mill villagoes. (p. 41, par., (d); p. 43, par. 12.)

Letter of July 16, 1940, to the National Geophysical Company,
declaring covered the employees engeged in geophysical surveys which
may be regarded as exploratory work prior to any investment by the
petroleum industry in productlve operations. (p. 143, par. J; p. 183,
par. 5(b) )

Memorandum of July 19, 1940, to J. J. Cooney, declaring
covered the employescs of a manufacturer of mochinery who go to Canada

 to service ond install in Caneda, as part of the contract between the

manufacturer and the buyer, goods which the employer sells from the
United States to customers in Cenada. (p. 1, par. A(1); p. 138, par.

E(1).)
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EXEMPT IONS

Revision of Interpretative Bulletin Ng. .9, deallng with the

exemption Tor employees of motor carriers, folliowing the decision of the

Supreme Court on the jurisdiction of the Interstate Commerce Commission
with respect to common or contract motor carriers and the decision of

the Interstate Commerce Commission with respect to private motor carriers.
(p. 62, pars F (1, 2, 4); ps 213.)

Inspection Field Letter No., 8, stating the 50 per cent rule

for the determination of whethner an esveblishment is a retail establish-

ment within meaning of Section 13(a)(2). Supplement A thereto declaring
that sales to farmers should be considered retall sales; and Supplement B
thereto adding that sales to doctors, dentists, veterinarians, etce

should be considered retail sales. (p. 69, Par, M(1); p. 102, par. DD(1).)

Release 899, finding employees operating dredges for a certain
sand and gravel company to be seamen within meaning of Section 13(a)(3).
(pe 73, par. 0(4); p. 105, par. EF (2).)

Inspection Field Letter No. .31, clarifying application of the
Section 12(a)(8) exomption to small newspapers. (p. 66, par, K; p. 111,
par. II.) ' '

Memorandum of July 10, 1940, to Migs Dorothy Williams, declaring
that employees in cook-housos in Jumber camps may bo considered within the
exemption under Section 13(a)(2). (p. 46, par. 2 (a)(1); p. 71, par. 14;
p. 104, par. 11; p. 157, par. 6.)

4

Releases G-o2 G=37, and G-62, daaling with the retail establish-
ment cxemption as applied to automotivo, lumber and building materisal
dealers. (p. 71; 103; 188.)

Tho decision of the Eighth Circuit Court of Appeals in tho
Hawkeye Pearl Button case mey be noteds This decislon sustained the Divi-
sion's interpretation of the Sectlon 13(a)(5) excmption. (p. 65, par. I
p. 1068, par. GG.)

HOURS WORKED

Memorandum of March-22, 1940, to Colonel Fleming, stating that
lumber company employees may be regarded 88 employces of the Government
while on call by State or Federal Government to fight fires and that time
spont in such activitios need not be computed as hours worked. (p. 20,
per. G; p. 47, par. K (2); p. 87, par. 2; p. 121; p. 154, par. I (1)(a).)

Revision of Interpretative Bulletin No., 4 by addition of para-
graphs 18 to 22, doaling with constant wage plans and overtime paid under
union egreements. (p. 201; p. 247, par. D.)
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Releass 828, declarang that the Diﬁiﬁiﬁﬂ in carrying out its
enforcement duties in the bituminous coal mimimg ifidustry will accord
great weight to BNy rensonable standards for debérmining working time which

fu represent the prevailxng customs -and- practaces ix %he partiocular industry .
_and are supported by a long history of bona fide eollective bargaining

agreements. In view of the ‘circumstances described by the industry in
submitting its inguiry, it was announced that the practica of computing
~working time on & "face to fage™ basis in the bitupiinous “coal mining in-
dustry would not be unreasonable. (p. 120, par. B (1); ps 182 par. E (2) )

Memorandgm of. June 26, 1940, to Gearg7‘A, Dgwnlng, statlng
that when. the'bréakéawn of operations prevents empioyees in lumber camps

. from worklng,‘and they are’ fully relieved of their duties and free to

‘. . gome or go as “they plemse, such waiting time neéed hot be computed as hours
. worked. (p. 123, par. 19; p, 157, por. 6;)

e i g . Release 609, deallng wlth “the avgraglng of wages over the work-
- week. %ps iﬁﬁ, par. per, M (1), p. 244, par. C (l), B 245, par. (c) p. 251,
 par. K (1 ) ‘ A o

quease 670, daﬁling w&ﬁh the use of certaln klckback devices to
ey, 1655 than tﬁe minlmum‘wngé (?w BJ L 4; p. 248, par. E; pe. 253,

' ‘par. ' (2) p. 256, pare 8. )

f'b'_éL'.me BARGAINING GEEMMENTS . -
. Revision of Interpretative Bulletin' No. 8, especially in para=-
graph 19, dealing with two oconsecutive 26-wepk agreements under Section

7(b)(1), and paragraphg 24, 28 .and. 29, ‘dealing with the guarantec of an
annual wage under Scctlon ?(b)(Z) (p. 91, par, R; Pe 92, pary S; p» 211 )

;‘;Wifiﬁ.:f, Q:W: ey '£§§§E§IEQE§i": gy . » | ' :

Revision 6f’Régu1aéibﬁs;rPért‘éié (ReCora.Kéaping);(p}‘226, 228.)

Revieglon of Regglatlohs. Part 526 dealing with procedure uﬁﬂ@r
‘Seasonal Regulations, and the def1nit1on of a samsonal industry. (pe 74,
par. P; p. 231. ) ‘ A i .

H

,,,,,

October 1, 1940, deullng w1€h the deflnltien of the area of productlon in
"~ the casg of plants handling etc., SGasonnl or perishﬁble fresh frults or
‘ vegetables (R-QlS) (p. 58, par. (o) p. 232, )
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