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WAGE AND HOUR DIVISI~ 

l.1li.Il'ED STATES DEPARTMENT OF L~ 
WASHINGTON, D. C. 

LEGAL FIELD LETTER 

NO. 23 

August 13, 1940. 

SUBJECT: Supplement nAil to I\Opinion Manual It, VohL"Ile I. 

In connection with the "Opinion Manual\! which was recently 
distributed, it should be noted that certain opinions therein have 
been clarified, mbdified, or changed, and that on some subjects on 
which no opinion was previously expressed, th6 Division has sinoe 
taken a position. The list which appears below will indicate some 
of the' more important ohanges. Some of the oth~r opinions in the 
lIOpinion Manual l1 may appear at variance with sub sequent opinions 
that you have received. We shall be pleased to have them brought 
to our attention. Any comments or suggestions should be addressed 
to James A. Barr, Managing Attorn~y. 

For the convenience of 'f;hose persons using the "Opinion 
Manual" the page numbers which appear after each item listed below 
indicate where that particular opinion should be index0d. The alter­
nating blank page in the Manual should be used for this purpose. 

COVERAGE 

Letter of March 8, 1940, to C. H. Coulter, declaring the 
planting of seedlings to be outside the coverage of the Act. (p. 55, 
par~, (b); p. 58, par. (b); p. 172, par. C.) 

Memorandum of July 11, 1940, to all Re~ional Attorneys, de- , 
claring that the Division t~ces no position on t e covorage of maintonance 
employees in mill villn.gos. (p. 41, par. (d); p. 43, par. 12.) 

Letter of July 16, 1940, to the National Geophysical Company, 
declaring covered the employees engf.~ged iIi geophysical survoys which 
may be regarded ns exploratory work prior to any investment by the 
petroleum industry in productive, operations. (p. 143, par. J; p. 183, 
par. 5(b).) -

Memorandum of July 19, 1940, to J. J. Cooney, declaring 
coverod the employeos of a manufacturer of m~chinery who go to Canada 
to service QUd install in Canada, as pn.rt of the contract between the 
manufacturer and the buyer, goods whioh the emploYor sells from the 
United States to customers in Canada. (p. 1, par. A(l); p. 138, par. 
E(l) ~) 
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EXEMPTIONS 

Revision of Inter retative BulletinNQ.,9, dealing with the 
exemption or emp oyees of motor carriers, fol ~g the decision' of the 
Supreme Court on the jurisdiction of the Inter~tate Commerce Commission 
with respeot to common or contract m6torcarr1ers and the deoision of 
the Interstate Commerce Commiss,ion with respect to private motor oarriers. 
(p.62, ~ar', F (1. 2, 4)] p. 213.) , 

Inspection Field Letter No.8, stating the 50 per cent rule 
for the determination of whether an- establishment is a retail establish­
ment within meaning of Seotioil~1.3(a)(2). Supplemnt A thereto declaring 
that sales to farmers should be considered retiil sales; and Supplement B 
thereto adding that sales to doctors, dentists, veterinarians, etc. 
should be considered retail sales. (p~ 69, par. M(l); p. 102, par. DD(l).) 

Release 899, ,finding employees operating dredges for a oertain 
sand and gravel company to be seamen within rooiming of' Seotion 13(a)(3). 
(p, 73, par. 0(4); p. 105, par. EF. (2).) 

InStectio~ Field Letter No. 31, olarifying application of the 
Section 13(a) 8) eX8mption'to smail newspapers. (p. 66, par. K; p. 111, 
par. II.) , 

Memorandum of Jul 10, 1940, to Mi,j1s Dorot11y Williams, doc1aring 
that employees ln cook'housos n u er C£l...I11PS may bo considered within the 
exemption under Section 13(u)(2). (p. 46, par. 2 (a)(1); p. 71, par. 14; 
p. 104, par. 11; p. 167, par. 6.) 

I 
, . 

Releas0s G-S2, G-37, and G .. 62, dealing with the'retail establish-
ment exemption as a.ppliedto automotivo, lumber and building material 
doa1ers. (p. 71; 103; 188.) 

The decision of the Eighth Circuit Court of A peals in tho 
Hawkeye Pearl But on case may . e noted. ThJ.s docis on susta.in0 e Divi-
sion's interpretation of the Seotio~ 13(a)(S) oxemption. (p. 65, par. I; 
p.' 106, par. GG.) , 

HOURS WORKED 

. Jr1emorandum of March, 22, 1940, to Colonel Fleming, stating tha.t 
lumber compa.ny employees maybe regarded as einployoesof the Govornment 
whilo on call by State or Federal Govornment to fight 'fires end that tinlo 
spont in such activitios need not be computed as hours worked. (p. 20, 
par. G; p. 47, par. K (2); p. 87, par. 2; ~. 121; p. 154, par. I (1)(0.).) 

Revision of Interpretative Bulletin No.4 by addition of para.­
graphs 18 to 22, doaling with constunt wage plans andovortimo paid under 
union agreements. (p. 201; p. 247, par. D.) 
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ReleaB'll'-$2' , decl_~ring::. th:at the niti:'$t~ in ~arrying out its 
enforcement dut¢$ " n t,he bituminous coal "m,iltiltg 'U:dustry will accord 
great weight to , ,~ .:rens,onab;L~ standards for ~;'.e.n;.inlng work-ing time which 
represent the preVa~li;ng customs and, practiof·s ~, the particular industry 
and are~upporte.d 'bya 1011g history of bona :t'id~ GQl1ectiyebargaining 
agreements • . ' In~~wof th¢ \ ci~curiistances de.scrib:eQ. by the industry in 

( 

. submitting .l:ts illquiry. it wasa.nrloUnced tha'\i t tt(! phi.ctioe ' of coJri.puting 
· working time on a, ~face . to faQ61tb\\~isiIi.t~~ , bji:t~inous " coal ; 1!Jining in­
dustrywou1d not b~ ~easonable • . (p~ ' 120~· pa~.B (1); p { 182, ·par. E (2).) 

' . . /. - . . 

- ~, M~mo:r~q~ ' oi" Juiie ... Z.6 ~ ,,1940"';' ,to ,: (}e~, e..A~ j)aw~in ,!Stating ' 
that wh~* .- :the 1i ~e '; . c?~of ~p~rE!-~;Wl~p~~veri s ers:p oyees in lumber camps 

, fromwor~ing~ ,~- ·th~ ~r;e ', lUVy r elieved of tfu}~r ' duties and free to 
.. ' ~. · ome : ?~ go.a~. :the~ ~~e~se, suo c~~ '~it~ng t~f? naild tot be computed as hours 

worked. ()? lZ~", .par. 19; p. 157 ipa.r. 6.) 
· " ." ('" ' .. ' 

.' . . R~l~§l.s~ , ~Q~ 1 d~aling; . \'Ii ~h the. aV,@ragill,g oil wagos over the \'Iork-
week. · Lp/ ,, 130~par. 14 (1);- p. 244, par .. C (l); . p.. ,245.1 par. (0); p. ' Z51, 
par. K' (1) ; )) . ' . \ ,' , ... ' ., , 

, '. 
. ' r ;R~:le!L~~ 6,!Q, d.~l~ ~i.~:n : t:tl<? U8'e of c~rtain kickba.ck dev1ces to 

pay . le~~ tha'n' thi? m1iiinl't$'~ •• · . (P'9 ,a·}', .. p~ .• 4;p. ~48t par. E; ~. 253, 
. par~ N' (2}; '1'. ' 266, 'par .. ,a.) · 

." 
' I, ~ ' , , ( 

, R~vi.sion of Interpreta.tl;ve Bu;tletin' No.8, especially :i.n para­
graph 1,9, df)aling wi'f,htwo o9nsecut!ve~6' .. ~eo~ agreements under SectiOl!-

· 7(b/! ·(1).~ , and " paragr:~phfi " 24:, . . ?1J,a~d, : 29" da;Ll~ ~ith ' the guaranteo of an 
~Utlrwa.ge uild~r ' Section 7(b)(2). ' (p. ,9.1; p~r'. R; p. ' 92, p<:tr~ ' S; p. ~ll.) 

',~" ' . 
.. ": . .. ,<,-_ 4 _ " . ...... ~ '-REGUt.ATIONS . 
' I' .' : ' 

R~v1ai.on of Regulations, Part 526 dealing with procedur-e undef 
Soasonal Ragula.i:d.ons,andtho d~finition cit a seasonal industry. (p~ 74, 
par. P; p. 231.) 

Re~i~i-o;n. 'of .Rog~la,tion-sl .part · 55S,·'.-:P!ara~aPh536.2, eff'ec~ive 
Oct<?ber ' I, ,f9iO:l dell.llJ;l.~ 'Y!ith . ~he de'flnitioil of :the , area of pl'od'uction in, 

. thecas~.of p~a.nts hand;ti_ng otc~ , 'se~soI).al or perisha.ble fresh fruits or 
· vegetab+~ ,s(R~_916). (p~ ,58~ .Wr. (o)(p. 232.) · ' .' , 

Issued ' 6/14/40 ' 
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