
DEP AR 'ror:r OF LABOR 
Wage and Hour Division 

V~ashington 

LEGAL FIELD LETTER NO. 11 (2d Rev.) 

SUBJECT: Authoriza.tion of Travel Originating Within Regions 

For convenience, paragraph 11.07 of Division Instruction 
No . 36 is quoted below: 

"11.07-- Sub-Letters of .Authorization . Begin...'1.ing September 1, 
1940, the Regional Director shall authorize employees to 
travel through use of a standard sub-letter of authoriza
·tion. Form AD-95 has been propr.red for this purpose. 
This form may be used to authorize travel covering a spe
cific itinerary, or to authorize general travel within 
the region during a quart erly period or a part of a quar
terly peri od. These fOnls shr,ll be numbered consocutively, 
as issued, and shall be propRl'cd in qU£l.drnplicate or quin
tuplicate. Threo copins shall be signed by the Regional 
Direct or or tn.'3'ACt ing RegionaTI5IrectOr , and shall be 
distributed as follows: on0c:opy to the Administrative 
Branch; one copy to tho trElvol or j and on6 copy to be at
t ached to tho first travel rc L~bursomont \~ucher submittod 
thereundor. The fourth copy is f or tho fil es of.tho re
gional ·offic0, and n fii'th copy may be made for thG i'iles 
of the branch office, when the tra.vel<3r is assigned to a 
branch offic o . 1I 

Thorofore , whon it bncmnos nocc ssnry for travel to be in
curred in connection with legal ma.tters r.ot cO"ler0d by sub-lo·tters 
of authorization issuod by the Regional Diroctor, attorneys shull 
request of the Regiont.l Diroctor such c.ddition[',l sub-letters 0 f au
thorization e.s may be necessary to covor tho required travol. 

This procedur~ must bo adhered to in order thnt control 
of the nllotment of travel funds providod for oach region c~n be 
accurately maint ained and administrutive direction of regional 
employees can be through tho R0gionn l Director. 
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General Counsel 

' ~ew Way Hosiery Comp~y 
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":,' , The attached ,fils ' shows that th~ NeW wa.y Hosiery Corilpaw 
dyes and converts full-fashioned hQsiery ' which 'is puroliased from~ -
other manufacturers, and, 'also purchases 1'01' resa.le finished full-

~ ra.s~~oned l),o~~iery . : 'In a memorandUni. da.ted Novembelr ' 4, :' 1:939 t which 
iaay ',:be found in t he attacliedt;i 1:e, I ga.'ve · rily · opiril~n ' that erqployees 
engage.d in converttng full~i'a.:s;hf.6neq : 'hos·i~·ry :a:r'e" subJec·lf ·to ·the · 40 
cen~ minimum set i n ' the. Hosi,ery .MinilniUltt ,Wage Orde't"o' ',Also', a let't;:er 
da.ted N:o."ember 18, by. ·Mr • . ,Ra..uh ':has 'rsta-ted'" the' -op:1,'n-ion' 'o'£' this ' off1'oe 

i.( .. ,, : that, ,~loy~es., of a. ;hp's1 e-ry "jobbing ,firm who are: engaged in r'ep~iring, 
,!.I, , :ti~is~, :,~9.. pMking. full'!Of.EishioiWd 'hosi'ery,~, a.r''e':.subje:o:t 'to the' same 

. ": ;'. ~ ~, .ce~t;, t~te'. 'J;'hese two opinions> do not' tn:l[~ (Oare (if 'employees Of 
: \ " ." th~Ji.~ -YlllyHosiery, Company -eng~ged .tn (1) I exolusively ·the. purchasing 

-' . \ for "~sale , of:" r~l11ished ' fullw,fo.shio'ned · 'ho's iery,.~o,t- .~( 2).' ~ opel"'Eiti ons ~'~ '. C ~,,,, , Q.uxil,~ry to the ent i re business of the New Way Hosiery Company. I 
. t ... . ,a~~·~,that ' any. que-~tion of' segrega.ting;: the work 01' : the' auxiliary 

'.I¥:. , e.mploy~e.s between that portion of ' a comp't'l.ny~'s · 'bus'iness :dealiilg''' With 
"\~,~he purl>.hasing Md,-resale-: of fini'shed hosiery: (Uldthn.t 'portion deal-

.,; "":i.~l:1g. W:1;t,.h } the converting of' unfinished hosi'ery ' is Elcademic. ·· . 
•
.•.. \\\.!~.J,i '! . . ,. • .': : 

. . . ..;.\ 
" ,'. . .' . . In my opini on, the purchase of" i'til1"fashioned hosiery· fcir 

" .:~sa.t:e· j,s".not .covered by the Hosiery. Minimum Wage Order.' It follows, ' 

,/ 

\~theret~~e:. ': tha.t the eIT;l loyees :' of the New' Wa.y Hosiery , ComPo.ny· who work 
:. \ exclusively upon thi s portion of ' the Company's busines·s · are Ilot . covered 

\by the 40 qent minimum wage ro.te. " . . 

\ . 
In my opinion, nll the Q.uxilinry employeos o·£' tho New Vfo.y 

~ . si:ery Company whose work'. oannot 'be ' identified exolusi-vely with tho 
oha.se ;(!.nd resale of f inished hosiery·'o.re 'oovered :,by the' 'Hodory' . 
· mUm Wage Order and the 40 cent minimum wnge ' rata. : The siUne ptin
·.e inust gOyern tho oovera.ge of theso employees ' ElS ' truit applioo,ble 
11 non-productive emp loyees in firms engo.ged in the,production of 

· ,. for oommerce. .. . 

. .. .. . 
, 

.A 
· ent~ . 
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Mr. A. L. Fletcher 
Assistant Administrator 

George A. McNulty 
General Counsel 

New Way Hosiery Company 
Philadelphia, Pimnsylv8.nia 
File 37-'~36l 

~ ... .. 

"COPY -
April 1, 1940 
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. . The attached file shows that thp NeW Way Hosiery Comp~y 
dyes and converts full-fashioned hosiery which is purohased from 
other manufacturers, and 'also purchases fOl' resale finished full
fas~~oned ho~iery. · In a memorandum dated November ' 4, ' 1939, whioh 
may :be found in the a:ttacned ·file, I gave my, 'opiriign ' that enwloyees 
engaged in converting fulJ:r..;ta.s:hioned 'hos"ie'ryare subject" to ·the 40 
oent minimum set .in the. Hosi.ery .Mininium:.Wage Order. -Also, a let-ter 
dated N<l!vember 18 by '14r' • . Ra.uh ':h6.s "stated 'che ',opinion' "01' this ' offioe 

.. that . . ~!!lPloy;ees ot ;6. ;hosl'et'y- ,'ij.oboing .tirm who are' . engaged in r 'epairing, 
. i'i~iship.g, 'and p$.okirig ~ull~f;a:shionf?d h'osi'ery,~ ar'e .subjeo:tto the' srune 
. 40: ce~t rate. ' 'rhe.se two 'opinions do not· take 'care of employees t)f 

the 1(~ Way Hosiery, Company -eng~gedln (1) oxclusively ,thepurohasing 
for resale. of,' , finished full.,fo.shioned 'hosie'rY ~ ot-(2), opet'stions ' . 
o.uxiliary to the entire business of the New Way Hosiery Company. I 

,nss~ that any ques:ti-on of segregating' the work o£' : the: auxiliary 
employ~~s between that . portion of" n comp'any:· s :bus"lness 'dealing' with 
the purohnsi~g and . 'resale of finished hosiery o.ndtho.t portion deal
ing ?lith the converting of' unfinished hosi'ery' is acndemi'o. 

I n my .opinion, the, purchase of full.fashioned hosiery, for 
" ,r.ese..le is not ,cover-ed by the Hosiery Minimum Wage Order. It follows,' 
therefore, ,t hat the e~loyees ' of' the New Way Hosiery . ComPo.ny who work 
exclusively upon this portion of ·the CompanyJs business are not.covered 
by the 40 oent minimum wage rtite. ' 

I n my opinion, 0.11 the nUY.ilio.ry employees of the New Way 
HOSiery Compe.ny whose work·,cnrinot ' be ' identified exolusively with the 
purcha.se (lnd reso.le of' finished hosierY"flre 'covered "by the 'HosierY:' ' 
Minimum Wage Order o.nd the 40 cent minimum wnge ·rute. , The srune prin
oiple must gQyern the coverage of theso employees 'as ' thil.to.pplic'o.ble 
to 0.11 non-productive employees in firms engaged in the .. production of' 
go()ds for commeroe. . .' . ',:, 

, " 

Att:achm.ent~ 

, •• \ • '\ ..... )0 .... ; " :"I .• . " 
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Mr,. Wesley Ash 
Regional Director 
San Francisco, California 

Philip B. Fleming 

'<:.~' 

April 16. 1940 

Colonel, Corps of Engineers 
Ad."'11inistrator 

':. . . 

'1.i!:: MCD: MBS 

. " ... 

APplicability of Section l3(a) (10) to dried fru"t industry. " 

This is with further reference to your telegram of April 12. 
,concerning ,the appl~cabi~ity of Section ' l~(~)(lO) of -the Fair LaQor 
Standards ~ct: .~o th~ .. dr·ied trui,t indust1;fi,' ., ~:,' !: ". ' ~.J ' : --

, • ',.... '," J' '. ".~;~' , f'. ".~ ;-

, On' ~;rult~~ i3 ,tl1e .,A.¢dn'i!3t~.at.or ~.rot~ to -the- Dried ~FrUi t Associa
.tit;>,n ~ 'C~:~fo,r~1a '~n ;replY-,to ~tS ' J?-et1:t1(,)n ' for ar'edef1nj;~idn -,?f the 
"term "area'-,o~ produc-tfo,n,'! ;!lS ~e¢ in section ', t(o) ,of the aci5:;-w1th res

.~: pect ~ .the .~dr1eci ~;rai.t:tt liag~~ :,~~4U'stDl~ . :~he p 'etit'1-on , : st8:~~d ; th:~t 

( " 

,', .the ;AB,sOci8_~i~~ tQ.,~B.ir~4 " o~~ .c .. ~~~f.ib.,1t1-on' 'of ' the t~m"'~e:ztea ''-of 'prOduc
",_:i- ~1'<?l1" as- ~~~~~~' Se~t.:lOll: 71~';},, ~?lot ·-4!~, .usea : 'i1:l 'Se~~,~'o~ :J.~JaJJ,l,O). , In 

. ,,:. :,. .. ,.th,e! .:AdmiItip~rp.t-.or-' ~ l:.et ... ttlr,:ot'}1u},y );3,: -8 fC?pY -'of' ''Whldn 'is'f.-e:n:cl:os-.e:d. the 
pe~~tlon' 4'Q·r ·~e~,&.fintt.ilon wOos re~~c~;~- on ·the "ground' e.t.a't". 'th·ei·pad~1ng of 

,, " ,.'d.ri~~ tr(l~ts .. ~s-, 1iot.~,1ln. , olie:l1'-tion,:~s.crj.~e.4. 'in . tJjA:t : por~[6n \ i:it~ Section 7(c) 

, , ' wh~C~; ,.~,s ,l,~~~~~.~bY,:, ~;~ , lfar,e~~.~,~ pr~~~~~~r':. :;Je~~~~7· .• ~.:!':;:;'~" ' ( "j 

.'- .. ' : .. :Cw:1.sh n()W to :pOi~t ' o,ut .,that );ntttY .. · ~l'd.6n·· thi:t ::Sedtl·bn' :13(a) (10) 
• exemption 'is ; liJ.cewise 1nappl.icable· to t:h.e;- <p&clrih!f.lOf" arie<1·,:t'rui"ts. · As 

<.'polnte~ out. ' i!1 : p~ragIllph " 25. Fqurt.h',· ;, o~ ]nte~et~~1v!e l £\tl.~:etin· No. 14, 
the term. "&gr~ult\lral. or hor,ticult~l;al connpod1ti-es," :as 'us'ad in Sect~on 
l3(~)(10), merins the commodities ' as they comef'rom the farm and before 

. anJt .. chc.nge ho.e be.en ma,de~ in. the1r-, nnturn~ ,!,.p~ • . As' c.pplied to fruits • . 
,', .·the,"1?e~ vipuld ,inQl\l4e pn:}.y fre$h . fi"Uits rut would·' not :- includa: dr'led, ' 
1 " fl'l:litS. Thy.·~.,a~th<>1-+sb: :'"'the,. drying '-of f'resh ', trults, ': i:r conduotea :within 

the , "area o~ product~~n." ,1s, on' 'exemp-t .0pertltlori under ,Sect16n~ 13(a) (10). 
the paeking or the fruits ' once they hc.ve -:be~ 'd~1ed is 'not an' exemp,t 
operation. 

~ .. ', ',: 

. For ~b:e r~tif;ioD: :'stQted " in the for~go1ng paragraph, -the ' forth
Coming "c.re~ ,~f ' prqducticm" · hec.riIig~ '-'w:l:ll ::relate to the .drying or tresh 
t:rults but' . th·~f , Wi1l not' r~.:l.Qii!e to . the ptlcking ',of' fruits.::that"·:Jia'tft3 0.1-
.ready · been ,drl~d. ' " ,~, , 

.. ", 
Far ' your "turther 1nforniati~n 'the~e Is , e!?-clos'ed 0. ' copy 'of a 

letter dated January 5, 1940, o.ddressed to Mr. ~uel A. Syme, Counsel 
• for the Dried Fruit Assoc1ation of California, in which the application 

of that Association for the exenption of dried fruit packing from the . 
overtime ;?rovisions of the act under Section 7 (b) (3) as an,dildustry of 
Q seasonal nature is denied. 
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Mr. A. L. Fletcher 
Assistant Administrat~r 

George A. McNul~ 
General Counsel 

New Way Hosiery Company 
Philadelphia, Pennsylvania 
File 37 ... 1361 

.. -. ( 

. COpy .- . 
Aprii 1,1940 
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.,. 

The att~ohed f.ile sho:w~ . that the New Way Hosier:y · Company 
dyes and converts fuU:"fashi9!l.ed p,osi'ery whioh is purohased . from 
o,ther manufacturers, and ' also purohases fo'r resale, finished full ... 

" .... . 

. fa~h~oned hosiery. ··In. ~ , memOrai;J.dpln .. (;h\ted Novemb~r ~, ·1939, which 
~y b~ ·fQund i~ the ~tta:che·d., f.il .e. Ig$ve. nw pp:1nion, .:that employees 
. engage~ in conv~:rtillg . flll1~fa$hi6n~d ; hos~'ery . al'e, subj eot to ' the ,40 

.. 
~ '. , ' 

, , 

oent minill1um. se,t in. the ijo~i~.ry .Min;l,~~ .. Wage :. Qrder. '· .Al~o, ' a letter 
d~ted. Novernb~z: ' 18 ;by Mr. :.R~~h .. has 'state~ , :the opinioll . of ·· this ·o-t'fice 

, t~t' employees of a ho~iery :j,9'bbl.ng , ~iJ;'ln ymo ·ar.e ~ng~ged in repairing, 
finishing and p~oking : full.-fashiC?~ed:1\o~Ji3ry; are . subjeq~ ;tP the 'same 

.. 40 oept z:a te • . The~e }woop~nioD,~ 4o .nqt ta.ke : oareof employees:, of 
the New Way Hosiery C~mpany . e,ng~ged in (1), eX-Qlusivelythe ' pur.oha.slng 
for resale of. finished .fu~l~:fashioned hosiery-, ,or·,(?,,) . oper~t;ons 
auxiliarY to ' the entire business' of the New Way Hosiery Company_ I 
El.~sume. tha.1f .. e.ny question or segregating .. the '.wor;k or : the. aUxiliary 

.El.mployees between : t~t .. portion o.r a company's .. . busi.nessdea+ing ·with 
-the Pwohasing and 'resale of :t;inished , ho~i~el"Y.· and . that portion ;de.o.l ... 
ing ~;~h t he ,,~onvertillg ofunf.inl:shed ·hosiery ·~s· E\,o.q:demio~ · 

. . . 
·I n .my opini.on, the purchase ot: full-fashioned hos.iory .for 

. lies al~ $.s not covered ·.by; the ,Hosiery",Minimum ·Wage OrqQ.r. , . It follows, 
therefore, that the employees of the-Now Way Hosiery, · Cozqp~. :whowork 

. exclusivel yupo'n thisp:or.tion .. of ·.the Company's Qllsiness · ~renot· .covered 
,'by the 40 centinin~mulll ?Nage .rate. ' . . .' . • .... ' . . '. . '. 

In my opinion. 0.11 the awdlio.ry employeos of the New Wo.y 
. ., .' .' :S:o$:ieryCompany:. whos:e "work oannot be .ident~fied exclusi~ely with the 

purchase o.ndrcstl.le o-f .rinished hosiery· o.re. covered by th€lE;os'iery . 
Minimum Wa.ge Orfier a.nd ,the 40 oent minimum wage ro.te. : Theso.me prin
ciple must govern the covero.ge oftheso emp1oyeeso.stbAt o.pplico.ble 
to all non~productive employees in fir:ms engo.ged in the production of 

'goodsfor commeroe. . 

. Attachment • . 
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April 15, 1940 

Mr. Wesley Ash 
Regional Director 
San Francisco, California 

Philip B. Fleming 
Colonel, Corps of Engineers 
Administrator 

Applicability of Section 13(a) (10) to dried fruit industry. ' 

LE:MCD:MBS 

This is with further reference to your telegram of April 12. 
concerning .the applicability of Section 13(a) (10) of the Fair Labor . 
Stan.dard.s ' Act to the ~ied: fruit industry. 

On' July 13 the A,dministratbr 'wrote to , the Dried Fr\+it Associa
tion of California in ,reply 'to its petition for a redefinition of the . 
term "area: of production,II',8.a used in ·Section · f.(~) of the act with res
pect to the dried fruit " p'ack1~ indUstry. ' The petition stated that 
the Associatton 'desired '-only ' 8, reaer.~nition of the 'b'erm ' "area of produc
tion" as used in Section 7(0) . -e.nd:- ~C~ 'as , tis~d in sect~on 13(a) (iO). In 
,the Adm in is tra.t or' s letter of .Tuly-13.' 'a · copy of which is enclos~d. the 
petition ' for redefinition' was rej-eated on the groUnd that the packing of 
dried ' fruits i 's not all operation described 'in that 'P9rt16n of S~~tion 7(c) 
which 'is ' limited by '~he "area of' production" r.e,qu1r~ent~ -

" 

I Wish now to -point ,out ' that in mY ,opinion the -Section 13(a) (10) 
exemption is likewi'se inapplicable ,t 'o the packing' of q.ried fruits. ' As 
pointed out in paragrp.ph 25, Fourth,: of' Interpretat ive -Bulletin No. 14. 
the term "agricultural; or horticulturalcol'lmloditles," 'as used in Section 
13(a)(10), means the commodities as they come from the farm and befora 
an, change has been mad~ in' their hatur,nl form. "Asnp'plied ,to fruits. 
the term would include only fresh fruits but would'not include d~ied 
fruits. Thus, although. the drying of fresh fruits, if conducted with in 
the "area of production." is an exempt operntion under Section l3(a) (10), 
the packing of the fruits once they have been .'dri'M is not an exempt 
operation. 

For the reason sto.ted in the foregoing pnragrnph. the forth
coming "nrea· of production" hec.rings will relo.te to the drying 'af fresh 
fruits but they Will not relate to the pncking of fruits thathnve nl-
ready been dried. ' 

For your rurther lnformntion there is enclosed a copy ot a 
letter dated January 5, 1940, addressed to Mr~ ~~ue1 A. Syme, Counsel 
for the Dried Fruit Association of California, in which the application 
of that ASSOCiation for tho exemption of dried fruit packing from the 
overtime p'rovisions of the act under Section 7(b) (3) as a:nindustry of 
a seasonoJ. no.ture is denied., 

!~ ) 
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AIR MAIL 

Regional Attorney . ... 
·.,t~> 
. .. , 

San Francisco, California ': . , .~ .. :.... ~ 

'):J • ' . 
. .LE: ILS:SM 

:rdseph 'Rauh 
Assis~ant General Counsel 

. i ·.-t: .... : ... '! .• ' 
" ~" ~ I t o 

Seotion 7 (c); where the same crew. 'I" .. 
• I • '.' " I " •. i·" ",. :,,"/ . , ( \ ~ ;::/~ 

is used in var1 0lis est'abli~hm:ents" ,··· · 
.' '" t •• ~ ~ ~.' 

'.,' .... · .1 \ 
:; . 

\ \ 

~ •• ', ',I ' h ,' , t, , ~ . "" . ·/ · .. ; · ... · ·:1 :-- : : ',:. {'.'t'f . . ,.. I',S .. ~ . tH ~··~ ~ ~;~~\'. ,:~ :... . 
.' :" . :.' . :' 'In .' r·esp?~~~,· : t·o Y~~ ~f, :eq.~~'~~ '1for;: ap . 9l?~l}~oJt ... r.egf:i;t'd,~~g .',.:. 
~~r.~~a,l?~ .. ~~ of- · In~er,pr~tati~e:!~~~+e~~I}, .. ~ot . ., ~4 .. ,~ ·tllP :,. a~etp!lpti0l1 :. ';. 
Y'ou ' ~.~e ~ ~ha~ ' ~t_ 1~ , ~~t~ri~ ~hat :·, t~~, ~P~~~~~.t:ll;tl-l?tOl~ .the : ~~e 
orew·)tn ea~h' of ' two · ~i'ita.bliShments, mov:i;ng tE:emfrom:' one establish-
ment t.o; "ano~.~.e~ a~ ~.,r0:l?1? :.m~~,\lr' ,J,n .:~h~ .. ,ve,t:19M.:, l:~Q;a:J.:i;,~1eB in which 
hl'~ IYl~t~ .a:re ~-,~, ~ tu~:t:~CI:"'::~,~ :. got't~(t~· .·_ ~1' .. ~~~h ·~· ~~'i;~~i.s.bl)1.ellt~. ,~r~ ~¥
tUB.'lly . s~parat<e(t :~¥~ . '~t ·- ~t "~'S~,:D,t5):~ <a - ~~~;.~'er ;.~t ,(~ev~.:t~·!A~~~liSi~~." 
ment'S J.O'()at~d ' on t'b,e same 'or ntlal'1';iy:p'~~~sea, e.n.d • 9.Pera,t13d ... n§ !'1 , '" unit. .... -,' .. ':. . .~. '; : :'.:' : :"',~.';: .. '. ';". ';.' ::" " ... , ...... "",, ' ....... ' ' .: ! 

.... ~. ~ .r'" •. :. _ . I ';"" •• ; ~ ." : i.' . c ~ ...... _ ' .:. !.: ""\\"~:;', ::'~"} ""', ,I .. 

,." ·.~·U. ,:. ;,. ~ : 'Unle6a' ·th'ia:: iast· aondit"tori' ;"'xi'st's 'th~iel~ ~-I.~·e~~i~" 
. . ... '......, w ..... .. r ~ of ," _." , r ."!"" I. '" 

14'; wO'rkWe'eks e-xempt'fciri.: t'or '''uttch',' establtshnient-. :" .. ~. ~ ,.. . . " ': ".,' . 
~.: ... , ;: .' . '" l' . . ~. 'l-? '.' . . : :, .~ . . . .' -" . '. . ".: . . . " .. :, . 

,j.. ri. : .:' .':.. ':" . . '. ~ ... ~ . t' ,I •• 

'_l ~. _ .', ; , 
, . ' .... ·:i. ' .. ' \ ~ . 

" : : :: .. ~' ... "\ 
• ' ;' /0..,' , 

, • ~ 'I, '. 
, . . ~ 

,' ''' , 
~ , . ' 
... " . ,' .. ". " ,~ . . ' 

',-

I • I" .• . ;. ", . r,~ " . . .~,:' ," ;.t t , ', . 
.. , .. , 
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OoPY -
March ' 27, 1940 

Richard E. Ootton 

.J. 'f\ ' t. , . " 

" , 

Associate Attorney 
A~lanta. Georgia 

. ... . , 

J:,E: IS:ML 
JO,s·eph Raub . -
Assistant General C~unse1 

Opinion re digging up and bal1iDg shru.bs ~ trees. : 
, ..' ., ..,' ',' . r . - " ... : 

~is will reply to your memor~dum of February 23, 1940, 
requesting an opinion as to whet~er . ~~e operat.ions ~f digging up 
.and... .balU,M· sliblbsand. trees grown in .'a , nur'sery and s tor·"ng '·such: 
s~,~~. t,r.eea. are ;,~~t' und:e~ ~h~~ agricultural: exemption'; . 

. " ',-. . . ". ~:. ' .,: . 

. ~'.' : ;: .. , :::,~~ df~lxig \~. ;': ot ~~UbB ' ~o11i4 ' s~~ " tQ come. wl~h1n tl1~' 
-, l~e..~: U~~du.ct~~ri~ cUl't~v~t1~~,_ ' g~ow1ng ~d halrvesting of . any 
~cUltur.oJ. OT 'hOrticulturoJ: cQ.mmodi tie.B," which is found in 
sect1:on '3.(:t) and woUld thorefore o.pp,ear eXet!IPt~ As for the 1>,011-
ing and storing of 'the ~hrubs, if' the omployoes ball .and. store only 
the shrubs and trees which their, employer hi.mael:£' ha.~ grown, t.hose 
act1.vities:·wdUld o.ppe~ , .1:;0 'be practiceS: parformod by a :£'o.rmer ~s on 
i.~id~~, ,to or in conj1lllction with hi.,s fC1X'J!ling oporo.t1ons o.nd hence 
alae:> exempt. 'See paragraph 10~b)' of . Interpretative Bulletin No. 14. 

,On ~he other hand, if the balli~ and storing operations 
are performed not r only upon the shrubs and .trees grown by the em
ployerbut also ~on the'. shrubs and tr~es obtained by the latter 
fr~m "others, ·· there would be no ·ex~.~ption for tll.ose operations under 
seetionBt 13(a)(6) and 3(1')'. ~em:Ption, if. any, WOuld, hS.va to be .
BOught in seotIon 13(a)(10).. With respoct to that, ~ttenti'on is 
called to paragraphs 25 through 28, . 3a and 37 . of the bulletin. and 
to:;the ."'area of production" regulations .• 
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March 23, 1940 

Mr. Charles R. Hersum 

Kansafl',. q{ty" Missouri , ., 

J'os 'e;Ph~ Ra\lll 
, :1E:<CAA:EMC 

~ ,. . 
: .. .. ~ . •• ..1. 

: .. "' 
Assistant General Ccuns.el ...... 

" .. 
. t - "" 

' ~equest f9r Interpretat'~(;>n 
. ~ . .' . ''' :1 •.• ,', • 

" ,. 
. ~ .' '. .' " 

f ........ ,' " .. 

\ ; \ .' • , '. I 

. : This will reply to your ,mem.p~n9-um or;.March',6, ·1.940, in 
v{hich you present the ,f .ollowing. case: '_ . . :'" .. '.: " " :.":, .. . . I: . ,." . ... I": ' .' ~:,.;J • . ~' :: ':. .. '.' ~~: ' -:.;~: \.t .: ... ~ .. - ':,' 

• A.. local ' rutl).ager of the , S~a~dar.d Q:U COl)lPenY~ viQ4.t e'd ih-
s'\iructlona and penn.f~i:8d., the:. atl.ploy~es ·t.o wo~~r. ov:er.tinie. ,: ,Upoh"dis

_c6~ery of. the overtime ," $iGh, was. not' ' paid,,: ,ff)r:: Q..r~r:·~ '? ""'P'~ripd ' of ' 
monthS" the compan.y:: spught t ,o . q9mi?en.f3~t& th.~ ·em1>lQ.y-ee-8''\:b·y,.~1v!~ 

, . ' i .. '. '. . . . '.'. .' ' • ' . ' , '. 

t~~ tYne _,and one~half . q:t:t ,< th,e : 'regu.l,a~ ' I).umber :, Q~;; l;U;5u~S' ~lOrked-, 1'or 
each h9W' of ov ert inll~ ',W'orf9,d.. " ~.e.-" ~ lq.$,e';·H~ . ~~r'~. p'a id' a;Ul' ing( the 
time wh1;cl;l . they wEire. thus ' oft duty. ·rati· a~k .wheth~r in ~ computirrg 

" ,restitut'ion the eInpioy'er may' be :given credit for the amounts 'So ' 
paid while the employees were oft 'duty. The question. of , course. 
is- whether the employees were paid tho ov~rtima compensation due 
them. 

It is clear that if the employer pa4d his employees in 
cash for overtime previously worked and unpaid at the regular pay 
period the amount so paid may b~ credited by him as overtime · com
pensation. Nevertheless, a violation of the provisions of section? 
ot: ;,the act would still have occurred. ,The employees rr.ay still sue 
under section l6(b) to recove:.:o an equal amount as li'l_udated. damages.' 
However, so far as we are concerned, restitution would have been made. 
,If in such case the ~ployer decided that because he. had paid up the 
employees' overtime he was ,: going to lay , them off without pay and 
thereby make up for the amounts of' overt fIllO , paid up, nothing in the 
act would forbid him from so doing. 

ThiS, in effect, is what the employer in the case apparently 
,did. The q~estion as to ~n3ther the amount paid uuring the time the 
employee ,7ms It.~ ': o~f constituted compensilticn :['or the overtime -pre
viously worked, wou:i.d d.epend upon whether the employee was or W'.:lS not 
,entitled to be paid during such time off Q If ho was not, and if the 
employer did not customarily pay him while off for such periods, the 
amount so paid the employee ffiay be considered as overtime compensation 
and may be credited to the ~ployer in determining the amount of resti
tution. HowevGr: it is clear th~t a violation of scction ? occurred 
in such c~se and that the employees still rotain thoir rights under 
section l6(b). 
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~rch ' 21, 1940 ' 

Alex Elson 
Regional Attorney 

,Chicago, Illinois 

'Joseph Rauh 
Assistant General Counsel 

National Carloading Corporation 
Chicago, Ill~nois ' .. 

I In reply to your me~ranpum of January 5, 1940 

" :' 

. ,LE':CAA:AP ... 

File No. 12 .. 345 

Mr. Delany pre'sents the c.as"e where 48 hours is fixed ' as 
. the basic workweek in. a union agreement and the employee's ~egular 
. rate ·of pay arrived at .by .dividin~ . the weekly salary by 48; however, 

" , actually, . the employees do not work, 48 hours but hoUrs' which vary 
betwe.en 40 and 46, averaging 44, or 45 ,' 

. . 
We have consistently taken the position that an' agreed 

number of hours may not be ' taken as the ' basis for computing the 
employee's regular rate of pay if such agreed numb~r of ,hours is 
in excess of t he number bf hours acttlally worked, or if the employee 
aotually works a fluctuating number 01' hours. The reasons for , our 
position are (1) we interpret the regular rate of pay at which the 
employee is employed to be the regul~r rate of pay at which he is 
actually employed, and (2) we fear that any other position would 
open up the possibility of nullifying the effeot of the overtime 
r.equirements of th~ act by permitting an excessive number of hours 
to be agreed upon as the basis for computing the regular rate of pay. 

To adopt the agreed workweek as the b~sis for computing 
the regulo.r rat e of po.y but to first fbid L\S 0. fact "that-the agreed 
workweek ha.s not been fi ,cti tiously adopted in "order to decrease the 

, regulo.r ra.te of' pay for overtimo purposes, It imposes a task of great 
magnitude, which we do not believe to be ndministra.tively fea.sible 
nor in o.ccordance with the best interpreta.tion 01' seotion 7. 

A,~ you know, !l pa.rticula.r union may not be in sympa.thy 
with the spreo.d-the-work a.ims of section 7, and muy be ,ulling to 
resort to the device of o.greeing upon a. number of hours a.s consti
tuting the ~orkweek, wherea.s such number will not o.ctuo.lly be worked, 
in order to a.void the effect of the 'overtimo requirements of the a.ct. 
An o.greement t o enter into such method of evo.ding overtime pa.yment 
is secured because of the union's fea.r that hours and toto.l wages may 
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