DEPARTMENT OF LABOR

Wage and Hour Division

b LEGAL FIELD LETTER

> No. 9

f“ Attached Opinions
Copies of recent opinions on subjects indicated below are fur-
nished herewith for your information:

MEMORANDA
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Date To From ‘ . Subject Rl

2-28~-40 - Beverley R. Worrell Joseph Rauh M. I'e Blankenbaker B
s : File Nos 45-23 -
2, (Whether a manufacture i
of coops who sells all e
of such coops to a whol -
f sale dealer of poultry b o
o in Richmond for shipmen 7
of live chickens in the
coops to New York City
is eugeged in producing
‘goods for interstate
commerce. ) '

Al

Sedori0 Llewellyn B, Duke Joseph Rauh Howard County Refining
Co., Big Spring, Texas
(Vhs! hex watchmen em=
ployad by reteil jobbing
business and selling
b locally is under Act--
% when formerly compeny :
‘ produced goods for inter
state commerce,)
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Date

3=13-40

3~14-40

3=19-40

3=20=40

2-28-40

2-28-40

2-29-40

2-29-40

I

From

. Mrse. Kathleen J., Lowrie Joseph Rauh

Subject

S. Loewenstein & Sons (QE
(Boner room men and

dry cooler men engaged
in manufacture of meat

- products)

Mre As Lo Fletcher Joseph Rauh

John J. Smith Joseph Rauh

D. Lacy MeBryde Joseph Rauh
LETTERS

Hon. Sam Hobbs
Washington, D. C.

G« We Gambill, Esquire

Cooper, Boyse, Gambill
& Crawford

Terre Hauto, Indiana

Mr. Max Zuckerman

United Infants! and
Children Wear Ass'n

Now York, New York

Mre Francis Lincoln
Munising, Michigan

Harold D. Jacobs

Milton C,., ‘Denbo

Joscph Rauh

Milton C. Denbo

Curtis Publishing Co.
812 Hi-Long Building
Célumbus, Ohio

34-571

(Applicability of oute
sido salcsman exemption
to employees solicit-
ing business by tele-
phone in company pro-
vided quarters)

Coverage of omployoes
who work on the paving
of streets and the lay-
ing of gutters and curbs

Sign Posts .
(As used on interstate
highways)

(Garnishment of Wages)

(Doductions for Faulty
Work)

(Applicability of
Millinery Wage Ordor
to infants bonnots)

(Coverage of cortain om-
ployces in branches of
lumber industry considere
seasonal by findings)

(5891)




Date

3-1-40

Wy

3-11-40

3-12-40

3=13-40

3=13-40

3~15-40

3=16-40

3=18=40

3-19-40

3=-21-40

Subject

Hon. Millard B, Tydings Harold Da Jacobs. (Cold packing of straw-

Washington, D. C,

borries under processing
of area of production
excmptions)

Mr. Joscph L. Millor

National Association of
Broadceasters

Vashington, D. C.

Milton C. Denbo

Mr. Adolf Hirsch
G, Hirsch Sons, Inec.
New York, Now York

Joseph Rauh

Mr. Edmond J. Jane

Merchants and Merine
Benk of Pascagoula

Pascagoula, Mississippi

Milton Ce Donbo

Frod E. Compboell
Foldman, Kittolle,

Campbell and Ewing
Washington, D Ca

Milton £+ Denbo

Mr. Gecorge A, Sherman  Joseph Rauh
Sherman Hat Company ’
Ste Louis, Missouri

Mr, Oscar D, Grimos Joscph Rauh

Athons Manufecturing Co.
Athens, Georgia

Mr. Harold Katzolnick
Jorscy City, Now Jorsoy

Milton C. Donbo

Victor W, Kloin Goorgo A
Butzel, Eaman, Long, MeNulty
Gust & Bills
Detroit, Michigon
Miss Annc Bozduda Joseph Rauh
Novr York, Now York
-3-

-(Bmployor-employoo ro-

lationship betwoen radie
announcer and sponsor o
broadeasting company)

(Applicability of Tex=
tile Wage Order to com=
pany cngaged in import-
ing toxtiles and jobbing
domestic textilc.)

(Deductions from wages
for purchase of a "ten~
ont dwelling")

(Coverage of porsons on-
gaged in labelling of
kotchup under Scoction

7(e))

(Applicability of Milli-
nery Wege Ordor to
workors who make hand-
bags to match hats)

(Applicability of Tox=-
tile Wage Order to wool
mixtures)

(Nonprofessional om-
ploycos of accounting
firms--coverage undor
Act)

(Dofinition of term,
"potail sales")

(Appliccbility of Tox-

tilo Wagoe Order to some
ple cards showing sam-

ples of various mator-

ials)
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Dato
3=21=40

O=23=40

5 Py From'~

Mrs Re He Hopkins

Boor Distributor Pub-
lishing Compony

Chicago, Illinois

Mr. E. Co Hillwog  'Milton €. Dombo -

Chamber of Commorco ceetnd_ SR s
of Minnenpolis g

Minnoopolis, Minnesota =~ '

:hSﬁ%joct

MiiﬁSﬁ;@L;nan§ﬂ (Intorstafé operations

with respect to whole-
saling oporations)

(Segrogation of oxempt
and non-oxompt work of

. maintonanee omployocs
in buildings)
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(copy) Morch 1, 1940
: - In reply rcfor to:
LEs:CRR ; Mid

Llowellyn Be Duke
Rogional Attornoy

Dallas, Toxas

Josoph Rauh
Assistant Gonoral Counsel

Howard County Refining Company
Big Spring, Toxas

I heve before me your momorandum of February 19,
togethor with o copy of o lotter addresscd to your office by
thoe Howard County Refining Company. Thoe problem is onec as to
tho application of the Act in the coso of a watchman employoed in
and about an establishmont which ordinarily produces gasolino,
oil ond other goods for interstato commorco. At tho prosent time,
duc to a lack of damond, tho ostablishmont has shut dovm its ro-
finory oporations ond is not shipping any goods out of the stato,
nor is it manufacturing any potroloum or othor products. It is
conducting some sort of a rotail Jobbing businoss ond selling
locally.

Quite cloarly, it would be owr opinion that watch-
men cmployed at this ostablishment while goods are being produced
for commorce would bo covorede. Furthormore, we havo consistently
taken the position thet a watchman omployed during a temporary
shutdown, for seasonal or other ronsons, bo describod in the prescnt
tonse as porforming functions nocessary to the production of goods
for cammerce, cspecinlly whore future production is contomplatod.
On the other oxtrome, whore the shutdown is ponding o sale or other
disposition of the property and no futuro production is contemplated,
wo have taken the position that tho watchman during that poriod is
not covercd. In mony cases it is almost impossiblo to draw a lino
since tho question resolves itsolf into ono of dogreco. Even from
the limited statomont of facts in this caso, however, it would
appear quite probable that this particular watchman should be regarded
as covored. '

It may also be thet the "retanil jobbing business in
gasoline and oils," which the company appears to be carrying on during
the shutdown poriod, in fact has some interstate aspcoots. It moy
be that the sales ore not retail salos and it mey also be that,
although the snlos arce medo locally, the goods are moved out of the
state subsequontly.

75597
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: In reply refer to:
LE;EBE:RH f

February 28, 1940

Honorable Sam Hobbs
House of Representatives

. Washington, D. C.

Dear Congressman Hobbs:

This is in further reply to your letter of February 19,
1940, in which you enclosed a letter from one of your constifuents,
Mr. H. A. Newbury, of Talladega, Alabama. 5

Mr. Newbury inquires about the application. of the Fair Labor
Standards Act of 1938 to deductions from wages of the employees of
his pipe fittings and plumbing specialties business. He advises that
frequently his employees "get imvolved with the butcher and the gro-
cer and forget to pay their bills," whereupon the butcher and the
grocer garnishee their wages under the law of the State of Alabema.
Mr. Newbury inquires whether the employer, as a garnishee defendant,
is required to pay wages directly to the employee under the provi-
sions of the Fair Labor Standerds Aet or whether he must. heed the
local process and pay the money over to the tradesmcn.

For your information we are enclosing copies of the Act, :
Part 531, of the Regulatlons and Interpretative Bulletin No. 3. N
These latter materials deal generally with the problem of deductions
and the manner of payment under the Act. Although the particular
problem raised by Mr, Newbury is not dealt with specifically, we

,think this material may be generally helpful to him.

As you know, the Act requires an employer to pay his em-
ployees engaged in interstate commerce or in the production of goods
for interstate commerce who are generally subject to the wage and
hour prov1sions of the law not less than 30 cents per hour nor less
then one and one~half times the regular rate of pay for all hours in
excess of 42 during any one workweek. It is the opinion of this
Division that where an employer, pursuant to garnishment process of
a state oourt, makes & payment to an independent third party for the
benefit of his employees, such payment may legally be considered
payment to the emnloyee, since it is equivalent to an assignment by
the employee to the third person. This, of course, assumes that the
employer does not obtein an incidentel profit in the transactiom.
Furthermore, it is assumed that the amount paid to the employee, plus
the amount paid for his benefit to the third party, will be equal to
or in excess of the minimum required by the Act. :

(3891)




Honorable Sam Hobbs % Page 2

We trust that this information will enable you to answer
the questions which Mr. Newbury asks, but if not we shall be glad
to teke this matter up further with him or yourself.

Mr. Wewbury's letter to you is enclosed herewith.-

Sincerely yours,

Harold D. Jacobs
Administrator

Enclosures (3)

#74289

(3891)




(CoPY)
March 20, 1940

LE:HM:MA .

D Lacy MéBryde
Regional Attorney
Charlotte, North Carolina

Joseph Rauh :
Assistent General Counsel

Sign Posts

In your communication of February 29, 1940, you ask if
employees engaged in the production of wooden sign posts to be
used on state highways are covered by the Act. It appears that
these posts hold signs indicating curves, intersections and other
road hazards, and in some cases the posts hold signs containing
names of cities, counties, rivers, etc. The posts are used to re=-
place decayed posts and for the erection of new signs and are gen=-
erally used on existing roads. A

Since your communication contains no reference to whether
these posts move in commerce, it is probable thet the question
before you does not involve this aspect of coverage. However, we
suggest that peragraphs 3, 4, 6 and 9 of Interpretative Bulletin
No. 5 not be overlocked in this case if there is any probability
that some of these goods do actually move outside the statoc.

In line with the statements contained in our treatment
of "highway construction under the Fair Labor Standards Act" and
in line with paragraph 13 of Interpretative Bulletin No. 5, it is
our opinion that employees engaged in erccting sign posts on inter-
state highwavs are decmed to be engaged in commerce end subject to
the Act. However, employeces of a concern engaged merely in pro=-
ducing these posts would not seom to be in a different category than
employees engaged in the production of any other matericls which
are used in the maintenance, repair, reconstruction or original con-
struction of & highway. We do not believe such employces arc sub-
ject to the Act if none of the posts go out of the state, but the
employcr's attention should be called to the inconclusivencss of
this opinion and Scection 16(b).

77468
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: Maroch 13, 1940
o In reply refer to:
o g . RE:EBE:RH

Mr, Edmond J. Jane!

President - . = =
Merchants & Marine Bank of Pascagoula

Paseagoula, Mississippi

Dear Mr. Jane's

In your letter of February 19, 1940, you inquire sbout the
application. of the provisions of the Fair Labor Standards Act of 1938
to a proposed arrangement. between your bank and various employers
end employees, whereby-an employee interested in purchasing a "tenant
dwelling" would authorize & weekly deduction from his pay check to
be paid over to you to apply on the purchase price of such dwelling
under a "deferred payment plan." You state that such arrangement
would be pursuant to a signed order from the employee and would pre-
sumably be with the consent of both employee and employer.

For your informetion we are enelosing a copy of the Fair
Labor Standards Act and copies of Part B3l of the Regulations, and
Interpretative Bulletin No. 3, which latier materials deal with the
general problem of payments and deductions under the act. As you
indicate in your letter, the law requires that employees subject to
the wage and hour provisions must receive not less than 30 cents
l per hour nor less than one sand one-half times their regular rate of
pey for hours worked in excess of 42 during any one workweek. Under
Section 3(m) of the Act, provision is made for payment in "board, lodg-
ing, or other facilities." Where housing facilities are furnished
by the employer or an affiliated person or firm, the provisions of
Section 3(m) will epply. In such event lodging facilities must be
volued nt the actual cost to the employer. In the Regulotions
above referred to a formula for determiration of such cost is set
forth in Section 531.1(b).

On the other hand, if lodging facilities are furnished by
an entirely independent and unaffilicted third person, and deduction
for weekly installment payments is made by the employer simply as =«
convenience or service to the employee and the third party, pursuant
to a valid assignment of o portion of the wage, it is the opinion of
this division that even though such a payment brings the woge actually
delivered to the employee below the minimum rcquired in the Act, no
violation of Section 6 has taken place. Payment to the third person
for the benefit of the employce will be decmed the legnl equivalent
of payment directly to the employce. It is assumed, of course, thaot
this transaction is wholly voluntary and that no opportunity for profit
is afforded directly or indirectly to the employer or an affiliate.

(3891)
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Mr. Fdmond J. Jane' _ " . Page 2

The facts disclosed in your letter do not erable us to by i
moke a definitive ruling on the plen which you propose. We trust
that from this information and the cnclosed moterials you will be
able to determine whether or not your proposal will be satis=
factory and proper under the provisions of the Act. ™We suggest
that you also communicate with your local etate authorities to
determine whether there are eny restrictions on the power of an
employce to assign wages for the purpose which you suggest.

If you wish to secure additional information regarding

the subject discussed in this letter, you should address your

inquiry to the signer of this letter. If you wish to sccure informa-
tion regarding other phases of the Fair Labor Standards Act, it will
be appreciated if you will write diresct to the regional office of

the Woge. and Hour Division at 818 Comer Building, Birminghom, Alobama.

-

Very truly yours,

For the General Counsel

By

filton C. Denbo r
Chicf Opinion Attorney 2

Fnclosures (3)

74765
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(copy)

Mareh 12, 1940

(“ . In reply refer to:
. LE:LS:MS8

Mr. Adolf Hirsch

—————— G+ Hirsch Sons, Incorporated
119 West 40th Street
New York, New York

Dear Mr. Hirsch:

This is in reply to your letter requesting an opinion on whether
the textile minimum wage order is applicable to the employee of your
company. ;

It aﬁpears from your letter that your company is engagéd in the
importation of textiles end the jobbing of domestic textlles which are
manufactured by contractorss

It is'clear that the textile wage order is not applicable to em~
ployees of companies which ere engaged solely in the importation or job-
bing of textiles. In the event your company hes any relationship to a
menufacturing concern, it will be necessary to submit information on the
relationship between your compeny and such concern in order to enable us
to ascertain whether the .exemption for independent jobbing companies applies.

ot The order is applicable to the manufacturing and finishing of wo-
KM ven fabrics. The question is, therefore, raised as to whether the employees
' of 1ndependant contractors or are the employees of your company. In deter=
mining the status of these employees you should have reference to sections
3(e) and 3(g) of the Fair Labor Standards Act of 1938 which provide, respec=-
tively, that an "'employee' includes any individual employed by an employer"
and that "'employ' inecludes to suffer or permit to work".

If you wish to secure addltional information regerding the subject
discussed in. this letter, you should address your inquiry to the signer
of this letter. If you wish to secure information regerding other phases
of the Fair Lebor Stendards Act, it will be appreciated if you will write
direct to the regional office of the Wege and Hour Division at 412 Federal
Building, 641 Washington Street, New York, New York.

It is regretted that an earlier reply was not possible.
Very truly yours,

For the General Counsel

By

Joseph Rauh
Assistant General Counsel
Enclosure
e, #39165
w 11 =
(3891)
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(Copy)

In reply refer to:
LE:ILS:SAF

Honorable Millerd E. Tydings
United States Senate
Weshington, D. C.

Dear Senator Tydings:

Thls is in reply to your letter of February 13, 1940,
in which you refer to the firm of A. N. Faulkner and Company
which does some cold-packing of strawberries.

For the information of this firm, we are enclosing
copies of the Fair Labor Standards Act and of Interpretative Bul=-
letins Nos. 1 and 5, dealing with its generel coveragé. In Inter-
pretative Bulletin No. 6 we rafer you to paragraphs 2, 4, 5 and 9.

We are also enclosing a copy of Interpretative Bulletin
No. 14, dealing with the exemptions granted by the Act to aegricul-
ture and the processors of egricultural commodities, and refer you
particularly to paragraphs 14, 19, 22 to 24, 25 to 28, 33 and 37.

You will note from paragraphs 14, 19 and 22 to 24 of
Interpretative Bulletin No. 14 that Section 7(c¢) provides an exemp-
tion from the hours provisions only for an aggregate of 14 work-
weeks in e celendar year for the employees of an employer engaged in
the first processing of, or in canning or packing perishable or sea=-
sonal fresh fruits or vegetables. As paragraph 19 indicates, in our
opinion, the stemming of strawberries constitutes "first processing."

As paragraph 23 (a) of Interpretative Bulletin No. 14 points
out, only those employees who perform the operations described in
Section 7(c) or who perform operations that are so closely associated
thereto that they cannot be segregated for practical purposes, and
whose work is also controlled by the irregular movement of commodi-
ties into the establishment, are covered by that exemption.

Section 13(a)(10) exempts from both the wage and hour pro-
visions "any individual employed within the erea of production (as
defined by the Administrator), engaged in handling, packing, storing,
ginning, compressing, pasteurizing, drying, preparing in their raw or
natural state, or canning of agricultural or horticultural commodities
for market, or in making cheese or butter or other dairy products."

- 12 -
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Honorable Millard E. Tydings Page 2

The "area of production" is defined and explained in Regulatidns, Part
5

Al

536;—end R~384,; copies of which nre enclosed. Quite apart from

the definition of "area of production," however, it is our opinion
that the cold-packing of strawberries, consisting. of stemming .and
placing the strawberries in sugar, is a processing operation not ine-
cluded within the operations described in Section: 13(a)(10) ond is
therefore not exempt thereunder. i3 = :

Sincerely yours,

Hafold'Dw~Jacébs--
Administrator

Bnclosures (6)

70873

-13-
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