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DEPARTMENT .9F. I..ABOR 

Wage and Hour Division 

LEGAL FIELD LETTER 

lio., 9 .. 

Attached Opinions 

Copi es of recent opinions on subjects indioated below are fur- . 

nished herewith for your information: 

MEMORANDA 

Date To From 

2-28-40 Beverley R. Worrell Joseph Rauh 

. ' 

3-1-40 Llewellyn B. Duke Joseph Ratlh 

- 1 -

Subject 

M. F. Blankenbaker 
File No. 45-23 
(Whether a manufact 
of coops whq sells all 
of such coons to a who 
sale dealer- of poultry 
in Richmond for shi 
of live chickens in the 
coop :: t o New York City 
is e::lg&.i:?; sd i n producing 

. goods for interstate 
oommerce.) . 

Howard County Refining 
Co., 3i g Sprin~ , Texas 
(Vlh '7 ~ ~":':' wa t chmen ~m­
ployall . by retail jobbin~ 
business and selling 
locally is tuider A~t-.- -:­
when formerly company 
produced boods f or inter· 
state commerce .) 
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Date 
" -

3-13-40 

., 3-14-40 

3-19-40 

2-28-40 

2-28-40 

2-29-40 

2-29- 40 

", ,W ,I' .... ,:, • ,' •• , '\ 
, J . 1, , ...... ,"" J .... . 

" ... ,(I .... .-J. "",,' 

,'"', 

Su:bject ...... w. . 
• r'-

. Mrs. Kathleen J. Lowrie Joseph Rauh S. Loewenstein & Sons 
(Boner room men and 
dry cooler men engaged 

Ur. A. L. Fletoher Joseph R,auh 

John J. Smith Joseph Rauh 

D. Lacy McBryde Joseph Rauh 

. in. manufacture of meat 
. products) , 

" 

Curtis Publishing ·Co. 
812 Hi-Lon~ Building 
C~lumbus, Ohio 
34-~71 
(Applicability of out­
side salosman exemption 
to employeos solicit­
ing business by tele­
phone in co~pany pro~ 
vided quarters) 

Coverage of employoes 
who work on the paving 
of streets and tho lay­
ing of gutters and curbs 

Sign Posts 
(As used on interstate 
highways) 

LETTERS 

Hon. Sam Hobbs 
Washington, D. C. 

G. VI. Grunbill, Esquire 
Cooper, Boyse, Gambill 

& Crawford 
Terre Huute, Indio.na 

:Mr . Max Zuckerman 
United Infants' and 

Children 1fT oar As s J n 
Now York, New York 

Mr . Francis Lincoln 
Munising, Mic~i~an 

Harold D. Jacobs (GarniB~~ent of Wages) 

Milton C. 'Denbo (Doductions for Faulty 
Work) 

Josoph Rauh (Applicability of 
MillinC3ry Wage Ordor 
to infants bo~~ots) 

lulton C. Denbo (Covorage of certain om­
ployees in branches of 
lumber industry consid3re 
seasonal by findings) 
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Date 

3-1-40 

3-11-40 

3-12-40 

3-13-40 

3-13-40 

(' 3-15-40 

3-16-40 

3-19-40 

3-21-40 

Subject 

Hon. Mil1a~d E. Tydings Harold D. 
W.a.shingtoni D. C e ' 

Jao~bs. (Cold packing of straw. 
borries undor processing 
of area of production 
exemptions) 

Mr. Joseph L. UHlor 
Nntiona1 Association Qf 

Broa.dc!l:sters 
Washington, D. c. 

Mr. Adolf Hirsoh 
G. Hirsch Sons, Ine. 
Naw York, Now York 

Mr. Edmond J. JanG 
Merchants ~d 1w,rino 

Be.nk of Pas cc.toul~ 
Pascc goula , Miss!ssip~i 

Fred E. Cnmpb~11 
Foldman, Kittella, 

C~pboll and ~~ng 
Wnshington, D. ,C. 

Mr. Georgo A. Shonno.n 
Sherman Hnt Company 
st. Louis, Missouri 

Mr. Osca.r D. Grimos 
Athens Uanufe.cturing Co. 
Athens, Georgia 

Mr. H~rold Kntzolnick 
Jersey City, New Jersoy 

Victor W. Klein 
Butzel, Enman, Long, 

Gust &: Bills 
Detroit, Hiohigv.n 

luss Anno Bozdudn 
New York, Novi York 

Milton C. Denbo 

Josoph Raub 

Milton C. Donbo 

141ton t. Denbo 

Jo~oph Ra.uh 

Josoph RL',uh 

Milton C. Donbo 

George A. 
McNulty 

Josoph Ra.uh 

- 3 -

'(Empl~or-amploy0o re­
lationship bct¥roen radii 
announcer and sponsor ~ 
broadcasting comp~ny) 

(Applicability of 'Tex­
tilo '\'fago Ordor to com­
pan¥ engagad in import­
ing textilos nnd jobbin: 
domestic textilo.) 

(Deductions from wages 
for purcha.so of a "ten'" 
c.nt qwelling") 

(Coverage of porsons on-
gagod in la.bo11ing of 
kotchup undor Soction 
7(c)) 

(Applicability of Milli-
nery Wago Ordor to 
workors who mako hcnd-
bags to mAtch h~ts) 

(Applicability of Tex-
tile Vfnge Order to wool 
mixtures) , 

(Nonprofessional o~ 
pIoyoos of ~ccounting 
firms--covGr~go under 
Act) 

(Dofinition of term, 
"rotedl s et lcs") 

(App1ic~bility of Tox­
tilo WQge Order to snm­
plo c~rds sh~nng sam­
ples of v~rious mntcr~ 
inls) 
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Dato -
3-21 .. 40 

t;;: '," :, , 1, 

To· ' 
'. ~ ~ 

Mr. R. W. Hopkins 
Boor Distributor Pub~ 

lishing Company 
Chicago , Illinois 

Mr. E. C. Hillwog 
C~~or of Commorcs ' 

of Minnoo.polis 
Minnoc.polis, Minnosota. 

'Q't, ' ~ " . . '. _' 

{ ' .. 
From": "':stibjqct 

. ' f 

' }fi,.~~~<q;,~ ;j)Onbp: : (Intors~~t'6 operations 
. ' '. . ' , - with respoot to ~'{holo-

,t-- , 

L 

saling oporo.tions) 

" j' ",'. .. .. " ~. ' • : . • .. 

\~:al"~oli. C. 'Donbo . (Sogrogntion of o:;wmpt 
. , "," . ' and non-exempt work of 

. r'. ~ : .. 'f>. • maintonn.lloO oluployoos 
. ' t." in buildings) 
. '. ", '"" ;. , . .. ; /. .. . 

• ' • 1'" 

, , / 
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(Copy) 

Llavlellyn B. Duke 
Ro ioml At torno 
Dallas, Toxas 

Joseph Rauh 
Assist~t Gener al Counsel 

M?rch 1, 1940 

Howard County Rofining Company 
Big Spring, Toxns 

In reply refer to: 
LE:CRR:MH 

I he.ve before me your memor-nndum of Februnry 19, 
together with Cl copy of (\. letter addr.essed to your office by 
the Hownrd County Refining Compnny. Tho problem is' one ' t\s to 
tho o.pplico.tion of the Act in tho co.se of a. v.T.tchmo.n employed in 
and Clbout an esto.blishmont which ordina:rilY 'producosgnsoline, 
oil · and othor goods for interstate commorco. At tho prosont -time, 
duo to Cl l~ck of d~nd, tho ostnolishmant 1ms shut do~~ its ro­
finory oporntions em is not shipping c..ny goods out of the stC'.to, 
nor is it mnnufo.cturing any potroloum or othor ·products. It is 
conducting somo sort of a roto.il - jobbing bus~ness nnd -soIling 
looally. 

Quito cloarly, it V{ould be our opinion thf~t vm.tch-
men employod ::-.t this estublishmont while goods nro baing produced 
for oOIlll!lorco \7ould bo covored. Furthormore, wo h..'1.VO oonsistently 
to.ken thG position t hr:-.t a. 'wn.tchmD.n employod during u temporClry 
shutdovm, for s OClsono.l or other ronsons, bo describod in tho prosent 
tel~e as p~rforming functions nocossClry to the production of goods 
for eammerea, espeoially vmere future production is oontomplutod. 
On tho other oxtrome, where tho shutdown is pending t\ snle or other 
disposttion of t he property and no futuro production is eontomplntod, 
wo hnve takan the position that tho '\V't,tehwm during that poriod is 
not covorod. In mc.ny e!:'.ses · it is nlmost iInpossiblo to draw 1.1 ' lino 
since tho quos t ion rosolves itsolf into ono of degroo. Evon from 
tho limited sto.temont of facts in this Co.so; hovrevcr, ·it would 
appear quito probabl~ that this particular wntohman should be regnrded 
us covorad. 

I t mny o. l so bo thr. t the "rotail jobbing business in 
gnsolino and oils , " which the comp:my nppeo.rs to bo cc.rrying on during 
t ho shutdown period , in fnet he.s somo interstnto o.speots. It Inr'.y 
bo th~t the 6::'..10s o.ro not retail sa l os ~nd- it mP.y n1so be that, 
a lthough tho snlos nro mcdo locally, tho goods nrc movod out of the 
state subsequent ly . 

75597 
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February 28, 1940 

Honorable S~ Hobbs 
House of' Representatives 

,Washington, D. C. 

Dear Congressman Hobbs: 

In reply refer to: 
LE:EBE:RH 

This is in f'urther reply to your letter of February 19, 
1940, in which you enclosed a letter from one of' your constituents, 
Mr. H., A. Newbury, of Talladega, Alabama. 

Mr. Newbury inquires about the application, of the' Fair Labor 
Standards Act of 1938 to deduotionsfrom wages of' the employees of' 
his pipe fittings and plumbing spedalties business. He advises that 
frequently ' his employees "get involved With the butcher and the gro­
cer and forget to pay the.ir bills," whereupon the ' butcher and .the 
grocer garnishee their wages .under the law of the state of' Alabama. 
Mr. Newbury inquires whether the employer,. as a .gar;l1ishee defendant, 
is required to pay wages directly to the employee under. t~e provi­
sions of' the Fair Labor Standards Aot or whether he must. heed the 
local process and pay the money over .to the tra~~smen • . 

For your inforniatlon we are enolosing ' copies of tite Act, (" '/'. 
Part 531, of ·the Regv.lations. rmd Interpretative Bulletin No.3. "-
These latter materials deal generally with the problem of deductions 
and the 'manner of payment under the Act. Although the particular 
problem raised by Mr. Newbury is not .dealt with specifically, we 

, think this material may be generally helpful to him. ' 

· As you know, the Act requires an employer to pay his em­
ployees engaged in interstate oommerce or in the production of goods 
for interstate commeroe who are generally subject to the wage and 
hour provisions of the law not less than 30 cents per hour nor less 
than one an~ one-half times the regular rate of p~y for all hours in 
excess of 42 during anyone workweek. It is the opinion of this 
Division that where an employer, pursuant to garnishment process of 
a state oourt, makes a pSJrynent to an independent third party for the 
benefit of his employees; such payment may legally be considered 
payment to the emoloyee, since it is equivalent to an assignment by 
the employee to the ,third person. This, of course, ass~.es that the' 
employer does not obtF).in an incid~ntal profit in the transaotion. 
Furthermore, it is .assumed that ·the amount paid to the employeE', plus 
the amount paid for his benefit to the third party, will bo equal to 
or in exoess of the mintmum required by the Act. 

(3891) 
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Honorable Sam Hobbs Page 2 

We trust that this 1nformation will enable you to answer 
the questions which Mr. Newbury asks, but if not we shall be glad 
to take this ma:ttor up further with him or yoursolf· • 

. ~ 
Mr. Newbury's letter to you is onclo"sed herewith . " 

Enclosures (3) 

=1/=74289 
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Sincerely yours, 

Harold D. Jacobs 
Administra.tor 
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(COpy) 

March 20, 1940 

LF:HMtMA. • 

D. Lacy McBr.yde 
Regional Attorney 
Charlotte, North Carolina 

. Joseph Rauh 
Assistant General Counsel 

Sign Posts 

In your commtmication of February 29, 1940, you ask if 
employees engaged in the production of wooden si'gn posts to be 
used on state highways are caTered by the Act. It appears that 
these posts hold signs indicating curves, intersections and other 
road hazards, and in some oases the posts hold Si~lS containing 
names of oities, counties, rivets, etc. The posts are used to re­
place deoayed posts and for the erection of new signs and are gen­
erally used on existi.ng roads. 

Since your communication contains no reference to whether 
these posts move in commerce, it is probable that the questi.on 
before you does not involve this aspect of cover~ge. However, we 
suggest that paragraphs 3, 4, 5 and 9 of Interpretative Bullotin 
No.5 not be overlooked in this caso if there is any probab:i.lity 
that some of these goods do actually move outside the stato. 

In line with the statements contained in our treatment 
of "highway construction under the Fair Labor Ste.::ldards Act" .and 
in line with paragraph 13 of Interpretative Bulletin No.5, it is 
our opinion that employees engaged in erecting sign posts on inter­
state highways are deemed to be e!lgaged in commerce £l.nd subject to 
the Act. However, employoes of a concern engaged mere ly in pro­
ducing t he se posts would not seom to be in a. difforent category thr.n 
employees engaged in the production of any other .m.utoric..ls which 
are used in the maintenance, repair, r econstruction or original con­
struotion of a highwny. We do not believe such employees ar ~ sub­
ject to the Act if none of the posts go out of the state, but the 
employer's a.ttention should be called to tho inconclusivun~s s of 
this opinion and Soction l6(b). 

77468 
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Maroh 13, 1940 
In reply refer to: 
RE:EBE:RH 

1~. Edmond J. Janet 
____________ ~~~iQ~nt.------------~------~--------~----------~--------------~ 

c. 

) 
I 

Merchants & Marine Bank of Pascagoula 
Pasa&go~la. Miss issippi 

Dear Mr. Jane': , 

In your letter of February 19, 1940. you ' inquire about the 
application. of th'e provisions of the Fair La,hor Standards Act of 1938 
to a proposed arrangement, between your bank. and various emplo;,{ers 
and employees, whereby. an employee interested in 'purchasing a "tenant 
dwelling" would authori~e a we.ekly deduction , from his pay ' check to 
be paid over to you to . apply on the purchase-price of such dwelling 
under a "deferred payment plan." You state that sllch arrangement 
would be pursuant to a signed order from the employee and would pre­
sumably be with the consent of both employee and employer. 

For your informatjon we are enolosing a copy of the Fair 
Labor Standards Act and copies of PCI.rt, 531 of the Regulations, a.l.ld 
Interpretative Bulletin No.3, which latter m~terials deal with the 
general 'problem of pa.yments c~d deductions under the act. As you 
indicate in your letter, the law %'equires thrlt employeos subject to 
the wage and' hour provisions must receive not less thnn 30 cents 
per hour nor less thnn one &nd one-half times their regulur rate of 
pay for hours worked in excess or 42 during anyone workweek. Fnder 
Section 3(m) of the Aot, provision is mnde for payment in "board, lodg­
ing, or other facilities." 'Where housing facilities are furnished 
by the employer or an nffiliated person or firm, the provisions of 
Section 3(m) wil l apply. In such event lodging fncilities must be 
valued (tt the actua.l cost to the employer. In the Reguh'.tions 
a.bove referred to a. formuln for determination of such cost is set 
forth in Section 53l.l(b). 

On the other hand, if lodging fncilities nre furnished. by 
un entirely independent cmd unaffilic.ted third person, cnd deduction 
for weekly installment payments is mnde by the employer simply o.s a. 
convenience or service to the employee and the third pnrty, pursucmt 
to a vnlid assignment of' a. portion of the wc.ge, it is the opinion of 
this division that even though such a payment brings the w~go actually 
delivored to the employee below tho minimum required in the Act, no 
violntion of Seotion 6 has taken plnce. Payment to the third person 
for the benefit of the employoe will be deomed the legal equivalent 
of payment directly to the employee. It is nssumed, of course, tho.t 
this transaction is wholly volQ~tary a.nd thnt no opportunity for profit 
is nffordca directly or indirectly to the employer or an affiliate. 

- 9 -

(3891) 

1,,1 ... __ -.w-



• ,'"'" > , 4'* -1 +. , Ii Pit .. ( , ot;V ; ' . ' ~ ,'\ 

" , " . 
,'" 

Mr. Edmond J. Je-ne' , Page 2 

The facts disclosed in your letter do not onable us to 
make a. definitive ruling on the plan which you propose. We t;rust 
that from this information und the enclosed mD.tcrials you wiH be 
able to determi ne whether or not your proPQsf,~l will be satfs­
factory and proper under the provisions of the Act. '/fa 'suggest 
thut you also communicate wi th ~rour loco.l state authorities to 
determine whether there ere e:ny res 'crictions on the power of un 
employee to assign wages for the purpos e which you suggest. 

-If you ,wish to' secure ri.ddi·cional information regarding 
the subject discussed in this letter, you should address your 
inquiry to t he signer of this letter. If you wish to secUr0 informn­
tion regarding othC:ir phases of the " Fair Labor Standards Act, it will 
be appreciated if you will write direct to the regional of1'1c0 of 
the Wo.ge " and Hour Division o.t 818 Comer Building, Birmingho.m., · Ala.bruna.. 

Very truly yours, 

for the General Counsel 

By_ .. --;o:,.,...,.;----:o:--,::",",-,:-__ 

Milton C. Denbo ( ': 
Chicf Opinion Attorney . 

Enclosures (3) 
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March 12, 1940 

In reply refer to: 
LE:LS:MS 

New York, New York 

Dear Mr. Hirsch! 

This is in reply to your letter requesting an opinion on whether 
the textile minimum wage order is applicable to the employees of your 
company • . : , 

" " , . 
" 'It appears from your ,letter that your company is engaged in the 

importation of textiles and the jobbing of domestic textiles which a're 
manufactured by: contractors .. , _ . . , '. , 

It ~s' '<?lear ' thE'-"~ the textile wage ,order is not applioable to em­
ployees of ~ompanies ~~hich are engaged , solely in the impqrtation or job­
bing of textiles. In the event your company has any relationship to a 
manufacturing concern,. it Will b,e necessary to submit information on the 
rel~tionship ,between your company and such concern in order to enable us 
to a,scertain whether the'. exemption .'for independent jobbing oompanies applies. 

The order is applioable to the manufaoturing and finishing of wo­
ven fabrics. ·[,he question is J therefore·, raised as to whether the employees 
of indep.endent oontractors or are the employees of your company '.' In deter­
mining ' the status of t~ese employees you should have reference to sections 
3(e) "and .3(g) of the Fair , Labor Standards 'Act; 61' 1938 ' which provide, respec­
tivelY-'J that .an Itt employee t j,ncludes any ipdividual employed by an employer" 
and that Iflemploy' includes to suffer or permit to work". 

If you wish to secure additional information regarding the subject 
disoussed in, this letter, you should address your' inquiry to the signer 
of this letter. If you wish to secure inform~tion regarding' oth8r phases 
of the Fair Labor Standards Act, it will be appreciated if you wEl write 
direct ,to the r 'egional office of the Wage and Hour Division at 412 Federal 
Building, 641 Washington streetJ New York, New York: 

It is regretted that an earlier reply wns not possible. 

Enclosure 
#39165 

.. 11 .. 

Very. truly yours, 

For th~ General Counsel 

By ____ ~ __ ~~~------__ 
Joseph Rauh 

Assistant General Counsel 

(3891) 
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(Copy) 

Honorable Millard E. Tyding~ 
United States Senate 
Washington, D. C. 

Dear Senator Tydings: 

In reply refer to: 
LE:ILS: SAF ' 

This is in reply to your letter of February 13, 1940, 
in which you refer to the firm of A. N. Faulkner and Company 
which does some cold-packing of ' strawberries. 

For the information of this firm, we are enclosing 
copies of the Fair Labor Standards Act and of Interpretative Bul­
letins ~Nos. 1 and 5, dealing with its general cove:ra~e. In Inter­
pretative Bulletin No. 5 we refer you to paragr~phs 2', 4, 5 and 9. 

We are also enclqsing a copy of Interpre,tati ve Bulletin' 
No. 14, dealing with ,tne exemptions gr,ant'ed by the Act' to' 'agricul­
ture and the processors of agrictiltu~e..r commodi ti'es, and refer you 
particularly t o paragraphs 14, 19, 22 to 24, 25 to 28, 33 and 37. 

You will note from paragraphs 14, 19 and 2'2 to' 24 ' of 
Interpretative Bulletin No. 14 that Section 7(c) provides an exemp­
tion from the hours provisions only for an aggregate of l4 ,work­
weeks in a calendar year for the employees of an employer engaged in 
the first processing of, or in canning or packing perish~bleor sea­
sonal fresh fruits or vegetables. As paragraph 19 indicates, in our 
opinion, the stemming of strawberries constitutes "first processing." 

~---------------

As paragraph 23 (a) of Interpretative Bulletin No. 14 points 
out, only those employees who perform the operations described in 
Section 7(c) or who perform operations tl~t are so closely associated 
thereto that they cannot be segregated for practical purposes, and 
whose work is also controlled by the irregular movement of commodi­
ties into the establishment, are covered by that exemption. 

Section l3(a)(10) exempts from both the wage and hour pro­
V~Sl.ons "any individual employed within the area' of produotion (as 
defined by the Administrator) , engaged in handling, packing, storing, 
ginning, compressing, pasteurizing, drying, preparing in their rllW or 
natural state, or canning of agricultural or horticultural commodities 
for market, or in making cheese or butter or other dairy prod.ucts." 

- 12 -
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Honorable Millard E. Tydings Page 2 

The ' "are£l of production" is def.ined and explained in Regulations, Part 
536, and R 334, copies of which ~re enclosed. QU1te apart from 
th~ .. ~efiniti'on of "area of production," however, it is our opinion 
thflt the cold-packing of strawberries, consist~n& . of st0..mm.ing, ,and 
placing the s t rawberries in sugar, is a processing operat~oF not in­
cluded within the operations described in Sec~~,on: .13 (a),(lO) o..nd is 
therefore not exempt thereunder. ' 

Enclosures . (6) 

70873 

13 -

Sincerely yours, 

Ha;oldD. ~ Jac6bs 
Administrator 
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