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DEPARTMENT .9F. I..ABOR 

Wage and Hour Division 

LEGAL FIELD LETTER 

lio., 9 .. 

Attached Opinions 

Copi es of recent opinions on subjects indioated below are fur- . 

nished herewith for your information: 

MEMORANDA 

Date To From 

2-28-40 Beverley R. Worrell Joseph Rauh 

. ' 

3-1-40 Llewellyn B. Duke Joseph Ratlh 

- 1 -

Subject 

M. F. Blankenbaker 
File No. 45-23 
(Whether a manufact 
of coops whq sells all 
of such coons to a who 
sale dealer- of poultry 
in Richmond for shi 
of live chickens in the 
coop :: t o New York City 
is e::lg&.i:?; sd i n producing 

. goods for interstate 
oommerce.) . 

Howard County Refining 
Co., 3i g Sprin~ , Texas 
(Vlh '7 ~ ~":':' wa t chmen ~m
ployall . by retail jobbin~ 
business and selling 
locally is tuider A~t-.- -:
when formerly company 
produced boods f or inter· 
state commerce .) 
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Date 
" -

3-13-40 

., 3-14-40 

3-19-40 

2-28-40 

2-28-40 

2-29-40 

2-29- 40 

", ,W ,I' .... ,:, • ,' •• , '\ 
, J . 1, , ...... ,"" J .... . 

" ... ,(I .... .-J. "",,' 

,'"', 

Su:bject ...... w. . 
• r'-

. Mrs. Kathleen J. Lowrie Joseph Rauh S. Loewenstein & Sons 
(Boner room men and 
dry cooler men engaged 

Ur. A. L. Fletoher Joseph R,auh 

John J. Smith Joseph Rauh 

D. Lacy McBryde Joseph Rauh 

. in. manufacture of meat 
. products) , 

" 

Curtis Publishing ·Co. 
812 Hi-Lon~ Building 
C~lumbus, Ohio 
34-~71 
(Applicability of out
side salosman exemption 
to employeos solicit
ing business by tele
phone in co~pany pro~ 
vided quarters) 

Coverage of employoes 
who work on the paving 
of streets and tho lay
ing of gutters and curbs 

Sign Posts 
(As used on interstate 
highways) 

LETTERS 

Hon. Sam Hobbs 
Washington, D. C. 

G. VI. Grunbill, Esquire 
Cooper, Boyse, Gambill 

& Crawford 
Terre Huute, Indio.na 

:Mr . Max Zuckerman 
United Infants' and 

Children 1fT oar As s J n 
Now York, New York 

Mr . Francis Lincoln 
Munising, Mic~i~an 

Harold D. Jacobs (GarniB~~ent of Wages) 

Milton C. 'Denbo (Doductions for Faulty 
Work) 

Josoph Rauh (Applicability of 
MillinC3ry Wage Ordor 
to infants bo~~ots) 

lulton C. Denbo (Covorage of certain om
ployees in branches of 
lumber industry consid3re 
seasonal by findings) 
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Date 

3-1-40 

3-11-40 

3-12-40 

3-13-40 

3-13-40 

(' 3-15-40 

3-16-40 

3-19-40 

3-21-40 

Subject 

Hon. Mil1a~d E. Tydings Harold D. 
W.a.shingtoni D. C e ' 

Jao~bs. (Cold packing of straw. 
borries undor processing 
of area of production 
exemptions) 

Mr. Joseph L. UHlor 
Nntiona1 Association Qf 

Broa.dc!l:sters 
Washington, D. c. 

Mr. Adolf Hirsoh 
G. Hirsch Sons, Ine. 
Naw York, Now York 

Mr. Edmond J. JanG 
Merchants ~d 1w,rino 

Be.nk of Pas cc.toul~ 
Pascc goula , Miss!ssip~i 

Fred E. Cnmpb~11 
Foldman, Kittella, 

C~pboll and ~~ng 
Wnshington, D. ,C. 

Mr. Georgo A. Shonno.n 
Sherman Hnt Company 
st. Louis, Missouri 

Mr. Osca.r D. Grimos 
Athens Uanufe.cturing Co. 
Athens, Georgia 

Mr. H~rold Kntzolnick 
Jersey City, New Jersoy 

Victor W. Klein 
Butzel, Enman, Long, 

Gust &: Bills 
Detroit, Hiohigv.n 

luss Anno Bozdudn 
New York, Novi York 

Milton C. Denbo 

Josoph Raub 

Milton C. Donbo 

141ton t. Denbo 

Jo~oph Ra.uh 

Josoph RL',uh 

Milton C. Donbo 

George A. 
McNulty 

Josoph Ra.uh 

- 3 -

'(Empl~or-amploy0o re
lationship bct¥roen radii 
announcer and sponsor ~ 
broadcasting comp~ny) 

(Applicability of 'Tex
tilo '\'fago Ordor to com
pan¥ engagad in import
ing textilos nnd jobbin: 
domestic textilo.) 

(Deductions from wages 
for purcha.so of a "ten'" 
c.nt qwelling") 

(Coverage of porsons on-
gagod in la.bo11ing of 
kotchup undor Soction 
7(c)) 

(Applicability of Milli-
nery Wago Ordor to 
workors who mako hcnd-
bags to mAtch h~ts) 

(Applicability of Tex-
tile Vfnge Order to wool 
mixtures) , 

(Nonprofessional o~ 
pIoyoos of ~ccounting 
firms--covGr~go under 
Act) 

(Dofinition of term, 
"rotedl s et lcs") 

(App1ic~bility of Tox
tilo WQge Order to snm
plo c~rds sh~nng sam
ples of v~rious mntcr~ 
inls) 
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Dato -
3-21 .. 40 

t;;: '," :, , 1, 

To· ' 
'. ~ ~ 

Mr. R. W. Hopkins 
Boor Distributor Pub~ 

lishing Company 
Chicago , Illinois 

Mr. E. C. Hillwog 
C~~or of Commorcs ' 

of Minnoo.polis 
Minnoc.polis, Minnosota. 

'Q't, ' ~ " . . '. _' 

{ ' .. 
From": "':stibjqct 

. ' f 

' }fi,.~~~<q;,~ ;j)Onbp: : (Intors~~t'6 operations 
. ' '. . ' , - with respoot to ~'{holo-

,t-- , 

L 

saling oporo.tions) 

" j' ",'. .. .. " ~. ' • : . • .. 

\~:al"~oli. C. 'Donbo . (Sogrogntion of o:;wmpt 
. , "," . ' and non-exempt work of 

. r'. ~ : .. 'f>. • maintonn.lloO oluployoos 
. ' t." in buildings) 
. '. ", '"" ;. , . .. ; /. .. . 

• ' • 1'" 

, , / 
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(Copy) 

Llavlellyn B. Duke 
Ro ioml At torno 
Dallas, Toxas 

Joseph Rauh 
Assist~t Gener al Counsel 

M?rch 1, 1940 

Howard County Rofining Company 
Big Spring, Toxns 

In reply refer to: 
LE:CRR:MH 

I he.ve before me your memor-nndum of Februnry 19, 
together with Cl copy of (\. letter addr.essed to your office by 
the Hownrd County Refining Compnny. Tho problem is' one ' t\s to 
tho o.pplico.tion of the Act in tho co.se of a. v.T.tchmo.n employed in 
and Clbout an esto.blishmont which ordina:rilY 'producosgnsoline, 
oil · and othor goods for interstate commorco. At tho prosont -time, 
duo to Cl l~ck of d~nd, tho ostnolishmant 1ms shut do~~ its ro
finory oporntions em is not shipping c..ny goods out of the stC'.to, 
nor is it mnnufo.cturing any potroloum or othor ·products. It is 
conducting somo sort of a roto.il - jobbing bus~ness nnd -soIling 
looally. 

Quito cloarly, it V{ould be our opinion thf~t vm.tch-
men employod ::-.t this estublishmont while goods nro baing produced 
for oOIlll!lorco \7ould bo covored. Furthormore, wo h..'1.VO oonsistently 
to.ken thG position t hr:-.t a. 'wn.tchmD.n employod during u temporClry 
shutdovm, for s OClsono.l or other ronsons, bo describod in tho prosent 
tel~e as p~rforming functions nocossClry to the production of goods 
for eammerea, espeoially vmere future production is oontomplutod. 
On tho other oxtrome, where tho shutdown is pending t\ snle or other 
disposttion of t he property and no futuro production is eontomplntod, 
wo hnve takan the position that tho '\V't,tehwm during that poriod is 
not covorod. In mc.ny e!:'.ses · it is nlmost iInpossiblo to draw 1.1 ' lino 
since tho quos t ion rosolves itsolf into ono of degroo. Evon from 
tho limited sto.temont of facts in this Co.so; hovrevcr, ·it would 
appear quito probabl~ that this particular wntohman should be regnrded 
us covorad. 

I t mny o. l so bo thr. t the "rotail jobbing business in 
gnsolino and oils , " which the comp:my nppeo.rs to bo cc.rrying on during 
t ho shutdown period , in fnet he.s somo interstnto o.speots. It Inr'.y 
bo th~t the 6::'..10s o.ro not retail sa l os ~nd- it mP.y n1so be that, 
a lthough tho snlos nro mcdo locally, tho goods nrc movod out of the 
state subsequent ly . 

75597 
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February 28, 1940 

Honorable S~ Hobbs 
House of' Representatives 

,Washington, D. C. 

Dear Congressman Hobbs: 

In reply refer to: 
LE:EBE:RH 

This is in f'urther reply to your letter of February 19, 
1940, in which you enclosed a letter from one of' your constituents, 
Mr. H., A. Newbury, of Talladega, Alabama. 

Mr. Newbury inquires about the application, of the' Fair Labor 
Standards Act of 1938 to deduotionsfrom wages of' the employees of' 
his pipe fittings and plumbing spedalties business. He advises that 
frequently ' his employees "get involved With the butcher and the gro
cer and forget to pay the.ir bills," whereupon the ' butcher and .the 
grocer garnishee their wages .under the law of the state of' Alabama. 
Mr. Newbury inquires whether the employer,. as a .gar;l1ishee defendant, 
is required to pay wages directly to the employee under. t~e provi
sions of' the Fair Labor Standards Aot or whether he must. heed the 
local process and pay the money over .to the tra~~smen • . 

For your inforniatlon we are enolosing ' copies of tite Act, (" '/'. 
Part 531, of ·the Regv.lations. rmd Interpretative Bulletin No.3. "-
These latter materials deal generally with the problem of deductions 
and the 'manner of payment under the Act. Although the particular 
problem raised by Mr. Newbury is not .dealt with specifically, we 

, think this material may be generally helpful to him. ' 

· As you know, the Act requires an employer to pay his em
ployees engaged in interstate oommerce or in the production of goods 
for interstate commeroe who are generally subject to the wage and 
hour provisions of the law not less than 30 cents per hour nor less 
than one an~ one-half times the regular rate of p~y for all hours in 
excess of 42 during anyone workweek. It is the opinion of this 
Division that where an employer, pursuant to garnishment process of 
a state oourt, makes a pSJrynent to an independent third party for the 
benefit of his employees; such payment may legally be considered 
payment to the emoloyee, since it is equivalent to an assignment by 
the employee to the ,third person. This, of course, ass~.es that the' 
employer does not obtF).in an incid~ntal profit in the transaotion. 
Furthermore, it is .assumed that ·the amount paid to the employeE', plus 
the amount paid for his benefit to the third party, will bo equal to 
or in exoess of the mintmum required by the Act. 

(3891) 
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Honorable Sam Hobbs Page 2 

We trust that this 1nformation will enable you to answer 
the questions which Mr. Newbury asks, but if not we shall be glad 
to take this ma:ttor up further with him or yoursolf· • 

. ~ 
Mr. Newbury's letter to you is onclo"sed herewith . " 

Enclosures (3) 

=1/=74289 

- 7 -

Sincerely yours, 

Harold D. Jacobs 
Administra.tor 
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(COpy) 

March 20, 1940 

LF:HMtMA. • 

D. Lacy McBr.yde 
Regional Attorney 
Charlotte, North Carolina 

. Joseph Rauh 
Assistant General Counsel 

Sign Posts 

In your commtmication of February 29, 1940, you ask if 
employees engaged in the production of wooden si'gn posts to be 
used on state highways are caTered by the Act. It appears that 
these posts hold signs indicating curves, intersections and other 
road hazards, and in some oases the posts hold Si~lS containing 
names of oities, counties, rivets, etc. The posts are used to re
place deoayed posts and for the erection of new signs and are gen
erally used on existi.ng roads. 

Since your communication contains no reference to whether 
these posts move in commerce, it is probable that the questi.on 
before you does not involve this aspect of cover~ge. However, we 
suggest that paragraphs 3, 4, 5 and 9 of Interpretative Bullotin 
No.5 not be overlooked in this caso if there is any probab:i.lity 
that some of these goods do actually move outside the stato. 

In line with the statements contained in our treatment 
of "highway construction under the Fair Labor Ste.::ldards Act" .and 
in line with paragraph 13 of Interpretative Bulletin No.5, it is 
our opinion that employees engaged in erecting sign posts on inter
state highways are deemed to be e!lgaged in commerce £l.nd subject to 
the Act. However, employoes of a concern engaged mere ly in pro
ducing t he se posts would not seom to be in a. difforent category thr.n 
employees engaged in the production of any other .m.utoric..ls which 
are used in the maintenance, repair, r econstruction or original con
struotion of a highwny. We do not believe such employees ar ~ sub
ject to the Act if none of the posts go out of the state, but the 
employer's a.ttention should be called to tho inconclusivun~s s of 
this opinion and Soction l6(b). 

77468 
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(COpy) 

Maroh 13, 1940 
In reply refer to: 
RE:EBE:RH 

1~. Edmond J. Janet 
____________ ~~~iQ~nt.------------~------~--------~----------~--------------~ 

c. 

) 
I 

Merchants & Marine Bank of Pascagoula 
Pasa&go~la. Miss issippi 

Dear Mr. Jane': , 

In your letter of February 19, 1940. you ' inquire about the 
application. of th'e provisions of the Fair La,hor Standards Act of 1938 
to a proposed arrangement, between your bank. and various emplo;,{ers 
and employees, whereby. an employee interested in 'purchasing a "tenant 
dwelling" would authori~e a we.ekly deduction , from his pay ' check to 
be paid over to you to . apply on the purchase-price of such dwelling 
under a "deferred payment plan." You state that sllch arrangement 
would be pursuant to a signed order from the employee and would pre
sumably be with the consent of both employee and employer. 

For your informatjon we are enolosing a copy of the Fair 
Labor Standards Act and copies of PCI.rt, 531 of the Regulations, a.l.ld 
Interpretative Bulletin No.3, which latter m~terials deal with the 
general 'problem of pa.yments c~d deductions under the act. As you 
indicate in your letter, the law %'equires thrlt employeos subject to 
the wage and' hour provisions must receive not less thnn 30 cents 
per hour nor less thnn one &nd one-half times their regulur rate of 
pay for hours worked in excess or 42 during anyone workweek. Fnder 
Section 3(m) of the Aot, provision is mnde for payment in "board, lodg
ing, or other facilities." 'Where housing facilities are furnished 
by the employer or an nffiliated person or firm, the provisions of 
Section 3(m) wil l apply. In such event lodging fncilities must be 
valued (tt the actua.l cost to the employer. In the Reguh'.tions 
a.bove referred to a. formuln for determination of such cost is set 
forth in Section 53l.l(b). 

On the other hand, if lodging fncilities nre furnished. by 
un entirely independent cmd unaffilic.ted third person, cnd deduction 
for weekly installment payments is mnde by the employer simply o.s a. 
convenience or service to the employee and the third pnrty, pursucmt 
to a vnlid assignment of' a. portion of the wc.ge, it is the opinion of 
this division that even though such a payment brings the w~go actually 
delivored to the employee below tho minimum required in the Act, no 
violntion of Seotion 6 has taken plnce. Payment to the third person 
for the benefit of the employoe will be deomed the legal equivalent 
of payment directly to the employee. It is nssumed, of course, tho.t 
this transaction is wholly volQ~tary a.nd thnt no opportunity for profit 
is nffordca directly or indirectly to the employer or an affiliate. 

- 9 -
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Mr. Edmond J. Je-ne' , Page 2 

The facts disclosed in your letter do not onable us to 
make a. definitive ruling on the plan which you propose. We t;rust 
that from this information und the enclosed mD.tcrials you wiH be 
able to determi ne whether or not your proPQsf,~l will be satfs
factory and proper under the provisions of the Act. '/fa 'suggest 
thut you also communicate wi th ~rour loco.l state authorities to 
determine whether there ere e:ny res 'crictions on the power of un 
employee to assign wages for the purpos e which you suggest. 

-If you ,wish to' secure ri.ddi·cional information regarding 
the subject discussed in this letter, you should address your 
inquiry to t he signer of this letter. If you wish to secUr0 informn
tion regarding othC:ir phases of the " Fair Labor Standards Act, it will 
be appreciated if you will write direct to the regional of1'1c0 of 
the Wo.ge " and Hour Division o.t 818 Comer Building, Birmingho.m., · Ala.bruna.. 

Very truly yours, 

for the General Counsel 

By_ .. --;o:,.,...,.;----:o:--,::",",-,:-__ 

Milton C. Denbo ( ': 
Chicf Opinion Attorney . 

Enclosures (3) 

74765 
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March 12, 1940 

In reply refer to: 
LE:LS:MS 

New York, New York 

Dear Mr. Hirsch! 

This is in reply to your letter requesting an opinion on whether 
the textile minimum wage order is applicable to the employees of your 
company • . : , 

" " , . 
" 'It appears from your ,letter that your company is engaged in the 

importation of textiles and the jobbing of domestic textiles which a're 
manufactured by: contractors .. , _ . . , '. , 

It ~s' '<?lear ' thE'-"~ the textile wage ,order is not applioable to em
ployees of ~ompanies ~~hich are engaged , solely in the impqrtation or job
bing of textiles. In the event your company has any relationship to a 
manufacturing concern,. it Will b,e necessary to submit information on the 
rel~tionship ,between your company and such concern in order to enable us 
to a,scertain whether the'. exemption .'for independent jobbing oompanies applies. 

The order is applioable to the manufaoturing and finishing of wo
ven fabrics. ·[,he question is J therefore·, raised as to whether the employees 
of indep.endent oontractors or are the employees of your company '.' In deter
mining ' the status of t~ese employees you should have reference to sections 
3(e) "and .3(g) of the Fair , Labor Standards 'Act; 61' 1938 ' which provide, respec
tivelY-'J that .an Itt employee t j,ncludes any ipdividual employed by an employer" 
and that Iflemploy' includes to suffer or permit to work". 

If you wish to secure additional information regarding the subject 
disoussed in, this letter, you should address your' inquiry to the signer 
of this letter. If you wish to secure inform~tion regarding' oth8r phases 
of the Fair Labor Standards Act, it will be appreciated if you wEl write 
direct ,to the r 'egional office of the Wage and Hour Division at 412 Federal 
Building, 641 Washington streetJ New York, New York: 

It is regretted that an earlier reply wns not possible. 

Enclosure 
#39165 

.. 11 .. 

Very. truly yours, 

For th~ General Counsel 

By ____ ~ __ ~~~------__ 
Joseph Rauh 

Assistant General Counsel 

(3891) 
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(Copy) 

Honorable Millard E. Tyding~ 
United States Senate 
Washington, D. C. 

Dear Senator Tydings: 

In reply refer to: 
LE:ILS: SAF ' 

This is in reply to your letter of February 13, 1940, 
in which you refer to the firm of A. N. Faulkner and Company 
which does some cold-packing of ' strawberries. 

For the information of this firm, we are enclosing 
copies of the Fair Labor Standards Act and of Interpretative Bul
letins ~Nos. 1 and 5, dealing with its general cove:ra~e. In Inter
pretative Bulletin No. 5 we refer you to paragr~phs 2', 4, 5 and 9. 

We are also enclqsing a copy of Interpre,tati ve Bulletin' 
No. 14, dealing with ,tne exemptions gr,ant'ed by the Act' to' 'agricul
ture and the processors of agrictiltu~e..r commodi ti'es, and refer you 
particularly t o paragraphs 14, 19, 22 to 24, 25 to 28, 33 and 37. 

You will note from paragraphs 14, 19 and 2'2 to' 24 ' of 
Interpretative Bulletin No. 14 that Section 7(c) provides an exemp
tion from the hours provisions only for an aggregate of l4 ,work
weeks in a calendar year for the employees of an employer engaged in 
the first processing of, or in canning or packing perish~bleor sea
sonal fresh fruits or vegetables. As paragraph 19 indicates, in our 
opinion, the stemming of strawberries constitutes "first processing." 

~---------------

As paragraph 23 (a) of Interpretative Bulletin No. 14 points 
out, only those employees who perform the operations described in 
Section 7(c) or who perform operations tl~t are so closely associated 
thereto that they cannot be segregated for practical purposes, and 
whose work is also controlled by the irregular movement of commodi
ties into the establishment, are covered by that exemption. 

Section l3(a)(10) exempts from both the wage and hour pro
V~Sl.ons "any individual employed within the area' of produotion (as 
defined by the Administrator) , engaged in handling, packing, storing, 
ginning, compressing, pasteurizing, drying, preparing in their rllW or 
natural state, or canning of agricultural or horticultural commodities 
for market, or in making cheese or butter or other dairy prod.ucts." 

- 12 -
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Honorable Millard E. Tydings Page 2 

The ' "are£l of production" is def.ined and explained in Regulations, Part 
536, and R 334, copies of which ~re enclosed. QU1te apart from 
th~ .. ~efiniti'on of "area of production," however, it is our opinion 
thflt the cold-packing of strawberries, consist~n& . of st0..mm.ing, ,and 
placing the s t rawberries in sugar, is a processing operat~oF not in
cluded within the operations described in Sec~~,on: .13 (a),(lO) o..nd is 
therefore not exempt thereunder. ' 

Enclosures . (6) 

70873 

13 -

Sincerely yours, 

Ha;oldD. ~ Jac6bs 
Administrator 
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(Copy) 

Mr. Francis Lincoln 
Box 143 
Munising. Mich1g~ 

February 29. 1940 

LE:GH:HS:MBS 

. Dear. Sir: 

-'--------

This is in reply to your letter of December 28. 1939. in 
which you indicate that you are interested in the application of 
the Fair Labor Standa~ds Act to the seaQonal exemptions granted to 
certain branches of the lWlber industry. We quote from your letter: 

"ls all work oonnected with 111eiP:.h haulin~ such as outting 
t:: !!lber skiriing 'i;i.l.f3titibrrr ,;;"OC~_l.l a.:.~:l oookees used at the 
time of the hauling. u...G. the l')?.i...l.:c.g on cailroad oars for 
shipping exempt under th~ seasonal ruling? . 

"Also their is other work oonneoted with peeling such as 
dray haul tng to oars And the loading on cars f~~ shipping. 
Which ien I ~ quiet clear to me. If ~hie is oonsidered as 
seasonal also. II 

For your information we are enclosing copies of the Fair 
Labor Standards Act and of Interpretative Bulletins Nos. 1 and 5. 
dealing with its general coverage. 

We are also enclof.1:i.ng· Regulations, Part 526. dealing with 
the parM.a.l hours ex·~~'Otio:f'I. Z· l'::,;,):~~·l tCI : .... '.dustries fc:und 1:,;,: the Ad
min:i.st.-ra tor to be of a- sea~'·)::;.~.l j},3. ~'l.l',;) 1'~:.der ~e,~tio!! 7(b)(3). The 
e~'Ployees in ind.ustries del$ .:Jz·ioE\c. in th~l enoloeed Press Releases 
Nos. R-283 and R-384 are entitled to that exemption. 

The Act provides in Section 7(b)(3) that employees en~~ed 
in industries whioh a:(' ~ f0".1ud by the A.riroinistrator to be of a 
season81 nature may "be empJ.r'yed :1.:::! exco.~u of t::e PTl;!lw!·:tb(-ld. maximum 
ho'li.!'s f -')r not more t:~i;..n 14 ..,orkwE:'·'3~n i.t: the a.gp:egat0 irJ. c1.r..y 
calend&.r year. proviti::!d. thn.t ove~~·iJh'l c~lrcpens<:'.tion '~S paid. at the 
rate of time a.n.d one·-r!<'3.1f for err.~jloyme~lt in e:l'~ , es .e of 12 h:-urs in 
any workday and 56 ho-...I.rs in any wv :dtwe~k. 1'I.a.8 employees w1:lo a.re 
engaged in the pa.rt1(:'~lar 0l:era.t.L~ns discusse'i in thene t'nO releases 
an.d all employees who:-)e ope: ation8 are :i.mmediai~'Sly incide:?tal thereto 
are incl"J,~.oo. wi thin the branches of the lumber industry found to be 
of a Be~sonal nature. 

-14-
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~r. Francis Lincoln· Page 2 

", . : ... .. 

. . 
Thus~ · iIi' ,'response to your first question, persons. . ,, ' 

actually engaged -tn hauling are :eJtempt ·, · and likewise p~~ons' 'engaged 
in loading and unloading t~e : si.eighs·~> P:e:r1f?n.s·;·engMed ·in .ti1rlber'·.· ... 
cutting are not exempt. 'Cooks ' 'bond cookees ·would. '0$ ~xempt 4urlng " 
~y workweek 1n which a.ll their work is perform~d' for ' exeIiipt ; em", ' .. 
ployees, such as the men engaged in hauling. If part of their 
work 1n any workwee~ 1s performed for noneXempt employee~ such as 
the loggers, they are ' not exempt. If the ,t1mb~r 1s' loaded' direct1y 
from 'the sleighs .on t(). rallr.oa4 oa;rs ... the l:oao.er,s are -exempt, but ' 
'if it is first unl.oad;ed ~cl! ,p'iled' and': lliter l'oe,d.ett ' on 'railroed ' ,'. 
cars, the lo~ers ' arf ~ot ~xemp~ ...... '.' .',. ' I : 

. T~~ sap' 'peeii~g ex~~~tio~ " '~n~~~e~:· ;~ll'~~g~ · ttiInmlng and . 
peeling of pulpwood tre,es ·wh1l.~ the sap 1-& , ~ng; . ~d' bucking 
and piling operat ions. cOl1d:uc;teq. Upon b'otJi ,·the 'Qark- and the logs 
during t ,h'a sap· peeling sea~on''! ' :: It do~s, ,not ' .include dr~ hauling 
and lp~1ng on cars. -' :, . " . '. . 

. ;. .. . ';' ~ . ',' 

G~ok8, ·.eookees a¢. . ~hor'~boy8 ' are necessary to the "'pro- . 
ductlon .of. ti~ber and p~p~ood and are thereipre within the coverage 
of the.Act ~ . :AS stated above, they are included.. in the seasonal ex
emptlo~ only if, for any workweek; they work · ~ttr~ly for a .gang. 
doing exempt 'work (such a~ sap ' peelers) and ~o no' ~ork for men ~01ng 
nonexempt~ operations .like logging. . Even if they ' are 'included 1n.' 
the exempi10n.. they are entitled to 'time and one-half pay :for over- . 
time above twelve hours in ~ day or ·56 hours in a: ~ork:week:. 

Enclosures (6) 
62489 

Very truly yours, ' 

For the General Oounsel 

Ey __ ~~ __ ~~~~ __ _ 
Milton O. Denbo 

Chief Opinion 'Attorney 
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(Copy) . ,. '. , 

February 29, 1940 

. . 

In reply refer t6: 
: ~E:WMO:MM 

Mr. Max R. Zuekerman, E:x:ecuUve. SecJ'e~ary .' 
United 'Infants' and Oh'lldren ·Wear .Ass 'n ' . 
Infant.s· ~d' Children '8 ~ear 'Code Au~h~ri t1. 
225 West 34th Street 
New York, 'N_ew YOJ'k 

Dear Mr.' Zuckerman: 

... : .... '" 

'. We. are in rece1pt of YO.ur inquiry concerning 
whether :or ' not infants l ' bonnets are included with1n the defini
tion of the Millinery Industry as contained in the Administra- . 

~ tort s W~e Order which became effec.t.ive J.~ua.ry 15, 1940. 

: The Millinery Industry, as ' dei1ne~ in the Order, 
in'cludes ' "~he manufactur. of all beadwear, except }cnitted heQd';' 
wear, for ladies, misses ~ .girt's and lnfanh, from any material,. 
but not includ:lng the manufacture of felt hat bodies of fur or 
wool. II We are informed. that . infants' bonn~tB are not manufac
tured by milli~ery manufaetur1ng concerns or according to ordin- . 
ar,¥ .millinery processes, such · as bloc~ing. trimming, . cutting,· .. · 
etc. To this extent t we do not believe that the manufacturing ; 
of infants' bonnets should .be included within the definition of 
the Miliinery Indust~. Rowever,we refer .you to the definition 

. of the Infa.nts I and Chiidren's Outerwerx Industry as inoluded . 
in 'the def~nitlo~ .of the Apparel Industry and to the definition 
of the Knitted Outerwear Industry, concerning which Wage Orders 
are pending disposition .by the Administrator. 

Enclosed.. yc>u will f .ind oopies of Notices of Hea.r
ing which contai'n the recol1llUsndat10ns of the .. \ppnrel Industry 
and Knitted ~~terwear Industry C05mitteos und the def!nitions 
of the Apparel Industry and the Knitted Outerwear Industry. 

v i3rY truly yours. 

.~ .' 
For the General Counsel 

., ;., . 

By 
Joseph Rauh 

Assistant General Counsel 

Enclosures (2) 
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.. 

\, "" 

(Copy)' , 

.' . :.~." ' " ~ ~ , 

March 13, 1940 
.... , " , 1 '" .' " ~ "'.: J . ~ !. t) .. ~:~ . .1 t..~:;·~t··~q·,~: . ' ; · ~··'.r ::,~:I:\: "~.: ... ~~: ' " ~~ " 

-": " .. :",~' ." ~ \~ " .. ;~ , :. ' ~'{ .;: .~ > j~" :::. ' :l !-~ ( .. LE:HM.:.VOG 

: Inspeetort:.: .' , .. : . ", " , ' j, ::t.(~~.'rt:""(! ~ ;1"rf>:\ .~~' t: ! ·.tt: " (.:L .... ~: :,''' ,t~.J>.t· . .... ;. ~,: . 
Detroit, Mich1g~ .:.: .. ' ,); . . ...... .. ;;;.;,; . ....... .: .:J.H" : J>~, •· . .:: ; . :t :· ; .,,~: ' ~. ,, " .;: ' . 

. . :. ..' 
'" " 

· Jo~epli " Rauh : :r':. . .,." 1·.'· _ .. , : . " :. :'· .I~;l.. ( .::: {, ' . \ : " . " .::: .. ~: . \ ;.:.' .. .:.:.: ', 

. ' A'~siStant General"'CoUl1s"el .:.'''':'; "~j . > ... . ~ ... . ~ . . , . . ;; ., .;: ... .. 

~ .• ~oewenstein & Sons 
'" -.; <0' ,." . ~ 

." . .. 
' . ' : ', .. :"" ' , . . ~., '. :' ,. ' , ~ , 

, : ~ l ' ,I, . . ~. " ~-' . . ~ '.. ' . .' : . ~ .:, I . I :\. , ... :.; ,, ; . . ' . -\. . ~ ~ ~. -:" ' . . 

.. ' 

i ... 

.... Mr'., Frank ' E. ".cooper', 0%'- .' the law' fii-m': of :Beaumont, -Smith 
.' · . &~l'1s. of DetrOit, has 's\lblDitted: to~''Us : a memorandum on the. ' 

.... :., , . c~ov.erage of the Act- ·::to the ;;employ,es -;()f thl.a . co~cernt '.;which em-
.. . filloy-ees lie :.des i gnates ·. as. '!dq cool:e:r '~men" ·and ) Iboner- rQomi.men." 

.. '. ~ , :At thg ···outset 'we :,wfih.·to point· :out ··thtit ,we' are not pre-
., .' " pared to . agree with Mr .;: -,'Ooop~ ,_that; all ' 9~ : the prO-dUcts :of··:thh oon

cern 'wtth the 'excep~io~L:Of ·the· skiiui ~eJld . . t ·he ' bone 'ind fat . products in 
q.uestion are :oona.1lme.d 'Wtth~e e.te.t$ ....... <: I.1; (.appee.rs ·that .- Mr •. a.oaper 

. . . ···· plraces . he!j.vy. · reliance upon the mere . local ;.8al.es • . :'rh~ref,draf 'With re
. , fere~ee "to :.the 'producti'OD of ·these gooo:s: ·genersl:lyt·he a.ttention of-

· Mr •. Cooper 't&hould ' b:e dtrec\·ed :t.o ·pa.t8graph$2~; -.4. 5 and :·9 , ()f Interpre
tatl.ve:aull.etin No : ' '5.- i'lhe rl ,ooaU·on :of .. Detroit .wo.uJ;d· s~$in eto' ,;1ndicat e 
~.hat s pO~~lon ()f these products do actualJ;y moveo'U:tS1de ~ t~G " ststo 
even thoug~ Bold l09ally. 

'''' : 0\0-"0 

~ .. . : .. ~H'QweveI\t assuming tha.t .. Mr. ,Cooper':s· statement. would . be borne 
ou1i: after "an: . exhaustive -1.nvestigat1on webeli'eve ,that cUr posit1on 
rttp- res·peet to the 'eIilployees ·in· que·stl.on '. would still 'be t:he 'Same. 

'.. ~ ,' ~ . 
. ' , - ·It is statedtha.t ' a. :largepart .. ·o,fthe meat purc'has·ed.. by this 

· ,company 'is' . purchafled on the hoof. from Michigan farmers. · We 'assume, 
t~erefQ:ref that the .-remainder·.of thUI' m.eat 'is, ob·t.a.ined :from "out of 
state sources. It further ~ppears that the Bk1ns obtained as a result 
of ·.8.1a;ugb,t~rlng and cleaning ·operations. do actua.l?-y ·move in ~o~arce. 

. ... . .. .. -, .. 
The II co~ler men'" car'r1 ~arcasses to designated display racks, 

the 'place -,Qf displaY' 'oO:f" '-eacb: ca.:rca.ss being: dependent- upon its grade. 
,;-: Thereaft.er the Qilrca.eses are .sold· to purchasers who COlliS'· ,to" view them 
- .on· the ¢.ispl(3.y :z:oooks •.. Some .ca.r.casses are 'not . a.ccept~bl'e· to the pur ... 
chase;rsand ·a.z:e not · s,old. !rhus it' would seem tha.t ., at · t 'he time these 
/lcooler . men" . l:Q.'.e· employed in ' the ~ork . def3cribed, . their.· einpl,-oyer has 

· reasQll to believe that a portion of t~ese goods. B:s. . parts :: or.' ingredi
ents of ot4.er goods, '11111 move out of the state. (See treatment fol
lowing as to disposition of bone and fat.) 

" ~ .. ~ '.~ ',::'" .' 

We assume that the caroasses which have not been sold to 
purchasers are removed by the "cooler men'! to the boner room. The 

-17-
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"boner men" separate the meat from these carcasses from ~he bone and 
fat, : Th~ .meat is sold to sausage makers and U$ed in the production 
of sausage Which is consumed ~ithin the · · eta.~e • .. whl.llil.) t,l;l~. ;·,;l?one : and fat 
are sold to renderers, becoming a part and an ingredien1; ,.·q;t' C?ther pro-

, ducts. A portion of the renderers' products ,a,re t sold : ,!?1;ts .~de the state. 
As well, it should be noted that a portion of the remainder. although 
sold 'locally, m8\V also move in commerce. This latte~ p_oilltt ~ . however, 
is not a determinative factor, since a ' po:r.tion" o£ , th~ , render...ers' goods 
are deemed to move in commerce. 

, ''-' ' :, . :/ " ; " . ,-
We do not ~e11eve that Mr. Oooper's statement that the ulti

mate movement of these byproducts in commerce as a part or ingredient 
of the : renderers' goode .,. 1s,· ~ matter . of --conJ,~oture , ha~ any substantiation 
in faot.. Not on+y is it "reasonable to ' believe that these bypr.oducts 
do so move in commerc'e UIlder '- the circumstanc~s but it would ,appear to be 
en1ii~eli 1lllreasonable to, believe that these byprodupts do not, so move. 

, Mr. Cooper spend~ cons~derableet1.or~~tntaining that the 
work of the "boner men'h ls %I.ot liec.ess~y · 'to ,:t~e produc~lon of tl?oe ren
derers' goods. H'oweiver't1~ ,, ~S' our opin~on . that t~~S ' J;1~~t '~r is entirely 
beyond, th~ scope of coverage "n this- j;netEUlce. . The ·"boner . men" are 

' , enti~le(Lto the benefltsof the a.ct because they ,are. ,.'themsE\lves. en
.: gaged in t 'he p-roduet10n: ot goodS 'for COI:lIlerce withtn :paragraphs 2, 4, 
. 5 ,and 9 of Interpretati.v8 Bull 'etin' 10. :5. Moreover, we· do not: believe 
" that Mr. Cooper wo~d serioUSlY" cant'end that these etiployees .are not 
, en~ed in "product ton. It ) . 

With respect to the decisions cited by Mr. Cooper in his 
memorandum, we believe ~hat 'he ' bas . failed to note ·the distinction be
tween N.L.R.B. decislons dealing w.1thactivities .wh1ch "affect" commerce 
arid ,the applicability o-f the' .Fair Labor Sta,n.dards Act to employees who 
are engaged in the productlon of goods for commerce. At the same time, 
paragraph ,,9 of Interpretative BulleU.n No • . 5 illustrates the obvious con
sistencyo~ our interpretations "w1,th the reasoning of these cases, in so 
far . as 'the applicability of ths act to particular . employees· is concerned. 

We do not believe that the '!boner 'men" canqua!ify under the 
. "professional" exemption of S'ection 13(a){1). 

, It is, therefore, suggested tbat., Ml' .• Cooper be advised 0.£ our 
. position , with respect ,to the applicability ,of. ,·the Act to the employees 

" in question. ' However, if YO-Qr investigation has uncovered facts which 
" ( .. :-~ ~q a.ifect tJ:le coverage of , the Act· a.nd ,which have not boen 'made known to 

i" 'j ' : . ~s . ;by .Mr.;' : Cooper, we shall, appreciat.e .your advising us with respect to 
.. ,;. ' . .. ,' rr ;t,l1i~ ma.tter. 

' .... , • .,I .. ,..... • ' " ~ • 

I : ~. ' ••• ' : '... ". 

77630 
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Ll!l:EBE:MO 

Mr, ~. H. Hopkins 
Beer Distributor Publishing Oompany 
43 E 
Ohicago. Illinois 

Dear Mr. Hopkins: .. 
" We regret exdeedlngly 't~t an eariier reply has not ' been' 

posatble to yO'ur lett-er,s O'f OCtober t3. 1939. and October 1:6 ', 1939, in 
which: you, ,inquire-' a:Q6ut ' the ,a.pplication of the Fab~ : La.bor Standards, Aot 

, to the wholesaling, of bee~~ "',' ." : ' -<' - ' " ,'" , . ,', ' 
I • r • . '\ ~~ " _:; . ~ ~, ' . ·.l,l.} . . : " 

, " t~u ask 'in' yd~ I,U-at, , ''ci\1~~t1on' whether' tJi-e ,BOt,' a.ppli es t ,o ' all 
employees -of a. wholesalei'· who ' rece:r~e8. lUl ' merchatlciiee frOlll outside , the 
state' silc'f distributes wit~i'i:f thft: 'state' iit' whioh 'his busines's 1s:i'ocated. 
In,thi:s .' connection ,we,"are ehoid'Bi~: 'a ' , copY ' of the aet ~nd :copies of Inter
pr-eta,tiv& Bulletins Nos'.1 1 ~d:· 5-" d.~atiilg ~ wlth its ' genet-al c,overage~ ' You 

, will, note that ' it is , t~e opinion 'cit tM,ii ;-alvijiion ~s s~~ ' f9~thin. , para
graphs 14 through 1(;- of" th'Ef lait~r ' t>~U11eHn th~t · sUch a, who~es~er should 

·eomply"with. the act: ' ~: ,' ';' "" - ~ , ' - , : ,>: ' .. ,' : .', ~ 

You next as~ whethe~ the act app~ies to "emploY,aes NOT' handling 
' rictual ·'·rece1pt of the. beer from' anoth~r state. ,, : As you will note, the 
statute covers all employees engaged 'in inter~iate cO'imeroe -or ' tn the pro
duction of goods for interstate commerce .• · It is our . opinion ~hat this would 
include employees- engaged in the marketing of products derived from another 
state regardless of whether they are in physical contact with the product 
as it "is ' received, einOe they are an integral part of interstate , commerce. 

In answer to your third question whether the distributor is in 
interstate commerce if he himself trucks his beer from another state. you 
will realize from the enclosed bulletins that the distributor is then ac
tually engaged in the interstate trru:tspO'r~at"ioll of g,oods and should cO'mply 
with the act. In this connection we are enclosing ~ copy of Interpretative -
Bulletin No. 9 dealing with the status of tr~k drivers. You will note from 
paragraph 5 thereof that employees ot private carriers are considered sub
Jeot to' both wage and hour provisions until jurisdiction over them is assumed 
by the Interstate Oommerce Oommission. 

In your final question you ask whether a wholesaler who 
purchases his beer within his state and markets it within the same state 
1s subject to' the aot if his grain, bottles,or labels are derived from 
beyond the borders of the state. If in this question you cO'ntemplate 

, -19-
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Mr. R. H. Hopkins 

' : . :.. ', , ' . 
. . . r '· , ,, ., ~ ... ~ 1 1:V '" . ~ ( !' '~ .... 

the purchase of beer by a wholesSler ' directly~rqm a mant?-facturer 
or producer, within the state.lt "",ould:·not appear-t-hat .. ·tlls ·wl.lolesaler 
is engageQ.. in interstate ,comt!lerce when .'he ' sells for local consumption 
in' ,the s8.!lle s1iate, even , though ;tbe componen:ts '.of t:~e;: .. P1'o.duct 'may' have 
crossed interstate lines. If the distributor purchases the beer from 
a jobber or another distributor who 1.s importing the' be'er from out
side the st~te. we feeL it is,. eo 1)o:r4.erl.ine que~~1"on, whether or not . 

'; the distrl~utor shouid compiy with tbe act. , At, least until the 
C'ourtshave defined the genertil ; radius of c,0veraga,' this . division will 
express. no opinion in such. situations. , It should be ,noted, however, 
that where the distributor makes sales within the state and has reason 
to ' bel.l,~~e that the gpo~· '~r:~L't .6' b~e ,sb,~pped o~tside the'. state he should 
comply ,with . the law. , ·The ~a.i9~9U8 sit~~.l~n ,:with ' respect to producers 
and manufacturers is dealt with :in paragra.ph 4 ·of · Interpretative .Bulletin 
No.5. 

" If you have· ad41 t lonal,' quae t1on~ 'on thea e ' mat t ers ~ ';we &hal~ 
be pleased to be of ~l~ , posei"le assistance. to yqu. · ,,: " "' .;' 

Enclosures (4) 
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Very truly yours, 
. , 

For tl.le General Oounsel 

~y--~~~.~~~~--~-
Milton C. Denbo 

Chief' Opinion Attorney 
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(Copy.) ' .. 

Sherman Hat Co'mpany 
1307 Washington Avenue 
St. Louis, Missouri 

Dear Mr. Sherman: 

March 15, 1940 

" 

• f<, 't ! 

" " .\. " 

" , 'r-, " . ' ,' 

, . . ," 
• . ' ' . . ~, ~ I 

• A I : . "" 1 

, . 
Your letter of Februa17 27 to Mr. Merle D. Vincent , bal!, ,b~e.n referred ' 

to me for reply. 
" . . " \ , . ~,. " . . " !" . '. • . . t, • '. .. . .' • '. 

Y()U state that in , c~njunction, wi ~h ,the, manufact~e; of mill~ne17. ~ you 
are mB.nut'act~ing ladies' hand,. bag,S, to ma:tch. The hats and ,the ba&s are 
made 'in the 'same factory ,by thesaJDe ' operat,o!ls at . the, ,same , maehi,ne,s . .. These ', 
operators, .' you state, receive in excess of the ,minimum r~t.e, esta.bli 'Ql?e9. for 
the millinery industry. In co~ectlon with' the manufacture of ,bags; ' you de
sire .to know whether or .not empl~lee~ , .. engaged; ,in th.e fin~sh1ng" 'of bags, who 
sit a.'V s'e:Pa~ate tables undor ·the · superyisioD,:' of, a special , forQla~ · ~d do 

, not engage in BJJY operations , in cQnnectiol'l witll millinery ' are rPQ:ll:i:t'~~ to 
'1)e pa~d .the minimum ~e established, for . the millinery industry • . ;' , 

,' It , l ,9 oUr opinion that 1f.:,the wOrk of ,tho.se employeo.B who f,1nish these 
bags ls completely segregated, from m.1l1in~17 · opera.tions, they d,? , ~ot· fall 
wi thin the defin1 tion of . the 'millinery ind~etry Lind are, not required to be 
paid the minimum of 40 cents. HOwever, if thoee employee~ engaged in any 
m1ll1nery' ',ope7;'ations or if , their work can not, be s egrega.,t cd .. f ,rom such 
operation, it is Qur opinion that the 40 cent minimum will be applicable. 

If y,ou wish , to seC\lre additio~l ' lnfo~t~on regarding the subjeot . 
discus,sed. in, thi .s letter, you should ad~re.ss your inquiry to the signer of 
this :lett'~r'~ If: you wish to, Beeu~e i~or.mat1on regar<J,ing othel' phases of 
the Fa.ir ·. Labor Standards Act, 1t will be appreciated If you 'tIill write di
rect to the ~egional Office of tho Wage and Hour Division at 314 Old Custom 
Houso Buildin~ ... 815 Olive Street, St. Louis, Missouri. 

. . 
\ 

76589 
cc-Mr. Max Zaritsky 

United & ,tters, Oa.p 
and Millinery Workers 
International Uni on 
245 Fifth Avenue 
New York, New York 

;' :.' .' , 

Very truly youz:s t 

For the General Oounsel 

~--~--~~~-----Joseph Rauh 
Assistant General Oounsel 
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Mareh 19. 1940 . 

. 'LE:·NSA:LGR 
" 

Vietor w. nein" :alsquire 
Butzel, Eaman, Long, Gust & ~ills 
National: ..l3ank ~~lding , 
Detroit, Michigan 

: . ' . . 

, Dear: Mr." nein:., " 

. This ' will aeknowledge receipt ,of yo~r letter of February 6, 
1940, in .whieh "yciu r~fer ,to "our letter of February 1, and request 
us to exPlain the basis of our ,opinionthS.t the sal~s of trailers 
fo'r transportation of freight , by truek ~re ~E)t "retail saJ.es lt wi th
in, the : meaning of ' the ' exemption ,provided by : Seetion 13 (a) (2) • 

. . , .. Wit'hout entering' int'o ,an exhaustive analysis of the' problem. 
in my opinion; there is embodie,d in the commonly accepted concept 
of the ' term "retaillt. the idea. , that, goods , a.re sold .,for private as 
distinguished from industrial or bus~ness purposos. Thus you will 
find iIf m~' industries that, the ,Hna botween, the I~legi tiJ!l,at e" 
distrtbut.ion field of the .,wl;l.qlesaler a.;ld the "legit~mate" distribu
tion field ,of the retailer ,depend.s upon the natu're of the activi
tlescar,ried on by. the purchaser and , the use to whl~h , the, product 
is put~ Factories, railroads, highway construction .concerns, manu-

' facturers, etc. are cpmmonly considered as "lcgitimatQ" customers 
of wholesalers. The business -purpose to which the products pur
cha,sed are put ' is considered to preclude salea made to such pur;" 
chasers fronbeing' in fact sal as to the ul Umat e consumer wi thin 

, the, meaning of 'the' term "retail. II l,n tOhi's connection your attention 
is dlrect~a. to 'page :4ll of ,'voluJne 15 of 'the Encyclopedia of Social 
Sciences: ' ,, ' 

*72584 0, 
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Very truly yours, 

George A. McNulty 
General Counsel 
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, " 

.J 
, .. , 

(O~py) 

Mi s s Anne Bezduda 
306 E. 6th Street 
New York, New YOrk . 

Dear Miss Bezdud.a: 

- , -- ._._- -._----

' . .. ~ . .' .,.~. 

March 21. ,1940 

In r~ply ref~,r to: 
, • . ! . . ::.~ ... : . . ; 

1 ' • ""I . ~ _ .. 
; " . . 

, ,. I " 

" · ~is 1s , In : re~lY to your let~er requesting an opinion' on • 
whether employeel Who Ulake :l.lp. shade c~rds showing samples of: var1-
ou.~ : J!l8.~er1al s 8~ ,aB ' 1IilkB~ CQtt'o~s", oil,cloths and woolens aN 
subject to' the Text1ie ~niiimm ' Wage Order effo'cti va October -: ~4, 
1939. 

T.lle . order' is pd~riiy iPP~1.cit~la to the inail~ac.ture of yarn 
and' fabrics froin cotton:. : t~o~. ' ~t'lk.', flax, 'jute; arid other' fibers 
enumerated in :the order.'. " 'n '18 ,~l ,SO ' applicable' to employees. who -

, J ', ,' , ' " . ' , 
, aro engaged in Bh1I>p~l\g., , '.cj;L~l~: 'lUl~ ot-hor occu.patl'ons inoidental 
, to' the, operation ot' a , t~Jtttle Ql$'1l;faetu.ring 'plant.: ' ,It t,he sample 
cards to whioh yoU- r ,et'e,r ~r'~ ma:4.e:' up: in "oonnection' wi t'h ,the , sell
ing operations of a 'ex~lleplll.l;l~f it ,would appear that the, order 
applies except with re.,pec't to stich ftems as oflclo'ths , ,and woolens 
which are no~ Silbj'ect to the text~le order. 

• .' • I ~ : 

, , 

In the .event that 'these , Qa~!~ cards are made up, ~owever, 
in oonneotion with the ,aoUv1t1e$ Of , B. ,: c,6mpany which is ongaged 
solely in ' jobbing and has no cQnneot1on w~th a teXtile plant, the 
order does not apply. ' 

Very truly yours, 

For the Generp.~ Counsel 

By----~--~=-~---Joseph Rauh 
Assistant General Counsel 

*47391 
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March 13. 1940 

I,. • I LE: ILS:MBS 

Fred'· . Campbell, .Esquire 
Feldman, Klttellc, Campbell & Ewing 
?26 Jackson Placo ' 
Washington, D. C. 

Dear Mr. CamPRell: 

In reply to your letter 'of February 9, 1940, it is the opinion of 
·this office that those employees engaged in the labelling of ketchup 
would be within the Section 7(c) exemption, provid.ing their activity is 
an integral part of an uninterrupted, canning process. Ho,,,ever, since 
~ch employees al so label chili sauce, the applicability of the exemp
tion depe~ds upon othe,r c.onsiderations. In order to express an opinion 
on this matter, we . should 'be informed of th.eprecise contents of the 
chili sauce and of tho . ~tur~ : of the operations in connection with the 
bottling thereof~ '. . " ' . 

As regards those employeq~ eng~ged i~ shipping and warehousing of 
both perishable and .nonper1.shable ~ommodit1es, we refer · you to the in
formation contained ~n paragraph ~3(b) · of Interpretative Bulletin No. 14. 
As is there indicated, employees 7'lho 'can both perishable and nonperish
abl.e fl"'~ ts or ve~etB:biQ.~ during' a pa:;rticular workweek are not exempt 
under Section 7(c) during t~t . 1!orkweek. Tho same prin-ciple applies to 
employees shipping and ware~ousing PE?risha.ble arid llonperishable fruits ' 
and vegetables during the sal!le workW~ek •. 

An employee who ~erforms both exempt and nonexempt work for an om
ployer is subject to the wage and hour provisions of the Act in any work
week during which he performs any nonexempt work. !n determining the 
number of hours worked for the pUrposes of the statute, the total number 
of hours whieh such ~mployee works in both kind.s of employment should be 
counted and such employee should receive compensation at the rate of 
time and one-half his regular rate of pay for all hours in excess of the 
applicable statutory maximum. For your information, we are enclosing a 
copy of Interpretative Bulletin No. l~. which discusses the manner pf de
termining the hours for which employees are entitled to coopensation under 
the Act. 

If we can be of 'further service, do not hesitate to call upon us. 

Very truly yours, 

For th~General Counsel 

Enclosures (2) 
-24-

~--~----~~~--~Milton C. Denbo 
Ch~f Opinion Attorney 
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Very t~y :yours •. 

Fo;t' tho GeneriU oow.sei 
I , ,'. 

'. 
Ey_-::-'!o:~""---=--':::=--~ ___ 

~lton C. Denbo ' 

, (3&9-1')· 
• , . '. :. . .;r. ~ 
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(Copy) 

John 'J. Smith 
Assistant Attorney 
Birmingham, Alabama 

Joseph Rauh 
Assistant General Counsel 

LE:HM:LS 

Coverage of employees who work on the paving of streets and the lay-

' .' .. 

\ ... ' .... 
. . ' .. 

ing of gutters and curbs , .. ' :: 

I have ' before me 'a memora.ndum pi October 28, 193'9, concel".n'ing. ", 
the application of paragraph 13 o,f 'Th.terpretative Bulletin, Uo. '5 in ', : :' ~ 
the case of empl,oyees of private oontraotors engaged in paving ' street~,." 
and laving gutters and ourbs ,in oonneotion t~e~~ith. : , 

.. 
In paragraph 13 we have taken the position that emplo~e'.!3 of 

contractors, engaged in maintaining, repairing or reoonstruoting high- . 
ways or other essent ial instrumentalities of interstate co~~erce, would 
seem to be engap;ed in inter:st'ate ,oonvnerce and subjeot t 'o the aot. City 
streets over which inters'tatecommerce mar,a or' less regularly trav.els 
afford a mode of access to lllterstate markets no d~fferent from that , ' 
supplied by loss , urpan rQadWa~rs. The fact that centralization o'f P.'opu:"" 
lation and industrial development toquir~s the intensive growth of branch 
facilities to main arteries of travel in interstato commeroe would not 
seem to alter the covera~e ot the act. ' 

" 

It has beon said that city streots arc post ' roads because they 
'are letter carrior routes. Western Union Telegraph Company v. City of 

;.Tew York, 38 F. 552. SimilarTy,-c-ity' streo:ril-'ovor-whichintorstatia" oom-
'merce-;'01-e or l(3sS regularly travels may bo deeTl10d by the 'courts to bo, 
channols and instrumentalities of interstate commorce. ~gain. in 96 U. S. 
I, ' 24 L. edt 708, it is said that city streets arc o.s j,ndis'ponsablo us 
anyothor ,roads as ' 0. moan,s of intoroomntUnicati(m. ' 

With rospect to those city 'streets ovor whioh it doos ' not o.p- ' 
pear that interstato commorce more or less rogularly tro.vols, it is be
lieved that no ' dofinitq opinion as to tho cov'erage of omployeos engaged 
in maintaining, repairing or reconstructing such streets ca~ be supplied. 

It should be pointed out that no dotinito position has over been 
takon by this offico rogarding tho application of the act in tho caso of 
tho employees ~ngaged in th9 original construction of essential instrumen
talities of commerco. Howevor, as is pointed out in tho ' troatment entitlod 
"Highway Construotion Under tho Fair Labor Standards Act," a copy of whioh 
has been sent to your offico, tho construction of a now road or stroet over 
a pro-Qx~sting roadb(3d should bo rogardod as roconstruotion within tho 
moaning 'of paragraph ' l3. 

43288 .~ . 
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Beverley R. Worrell 
Regional Attorney 

Joseph Rauh 
Assistant General Counsel 

M. F. Blankenbaker 
File No. 45-23 

February 28, 1940 In rep;Ly .refer to: 
LE:KCR:ES 

This will reply to your memorandum of February 17, .. 1940, 
in which you inquire if a manufactur-er .of coops who sells all of 
such coC?ps to a wholesale dealer of poultry .in Richmond for ship
ment of live chickens in the coops to New YorK City is engaged in 
producing goods for interstate commerce. YO? inquir'e' if. t .he whole
saler, located in the same city as ~he manufacturer, is the ultimate 
consumer of the coops, or if the purchaser' of. the poultry in New 
York City is the ultimate consumer. 

In paragraph 6 of Interpretative Bulletin No.5, as re
vised in November, 1939, the -op.inipn .is expressed. that the manu
faoturer of oontainers" such as co.bps, is engaged In producing 
goods for interstate coplIUerce if . at' the t .ime the conta i~ers a~e 
produced the manufacturer hopes', intends or has reason to .believe 
that the containers Will bo shipped in. interstate 'commerce with 
the contents of the oontainer. This opinion is expressed irre
spective of the question as to who is the ultimate consumer of 
the cont~iners. Thus, it is our. opinion that the manufacturer 
of tho chicken coops is engaged ' in producing goods for interstnte 
commerco whethor the wholosaler or the purchaser in New YOrk ' Ci ty 
is considered to be tho ultimate consumer of the chicken coops if 
at tho time the manufacturer of the coops hoped, intended or had 
roason to believe that the chicken coops would move outside tho 
State of Virginin. 

/ 
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(Copy) , 

Mr. E. C. Hillweg 
Assistant Secretary 

Maroh 23, 1940 

Chamber of Commerce of Hinneapolis 
Uinneap01is, Hinnesota 

Dear Hr. Hillweg: 

" , 

tEiCRR'aABS 

I have before me your letter of Maroh 8, to gether 
with our previous corr~spolldence concerning the ' a1?:olica~i!ity 
of the Fair Labor Ste.ndar~s Aot in the case of -building service 
and maintenanoe 'employe'es employed by' the Cha"O.ber of Commer'ce 
of Hin.'Yleapolis in the operation of its several office buildings 
which, it is stated, are operated as a unit. .In one of t:r.ese 
buildings is located the trading room of the Chamber of Com'; " 
merce and other portions of the buildings apDear to be , occupied 
by tenants who are engaged theroin in activities of an inter-
state nature. ' 

On the facts presented, it is our opinion that tho main
tenance and buildin~ service omployees mentioned in your letter 
are covered by the law. It may be, howev~r, that the functions 
of oertain o~ these workers could be segregated so that they 
would be serving only such portions of the buildings' as are oc
cupicdby tonants who are not engaged in interstate aotivitios 
of any sort. Such a segregation in theory could b0 accomplishod 
in the ,case of chal'Vromen, for example, 'or window we:shers. How0ver, 
employees such as elevator oporators or janitors, who serve the 
entire building could not, apparently, ' be so segregated. 

You state that the building service and ma.intenance em
ployees employed in the building operated by your various competi
tors in Hinneapolis are not covered by thH Fa.ir Labor Standards 
Act. Whether or not this is the case I am unable to determine, 
since that partioular question is not presented. 

73023 
78933 
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Very truly yours, 

For tho General Counsel 

By , 
- 'Jtfiton"C ..... Dorib'O

Chief Opinion Attorney 
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(Copy) 
Maroh 11, 1940 

Mr. Joseph L. Mil 1 eJ<. • . ,. 
Dire.ctor of, labor 1 t ' " ' 
National Association of Broadoaster~ ' , 
Normandy Building, 
1626 K Stroet, n. w. 
Washington, D. C. 

D~ar Mr. Uiller: 

In reply refer to; 
L~:KCR:BW 

Th,is is in reply to your letter of ' February 24~ 1940 . , v.ri tten 
in response to mY ,letter to 'you of February 7~ dealing iVitp. ' 'the ap
plicability of the Fair ,Labor Standards Act' 'to , a.nnoun~ers of, b'rciadcasting 
cOJItpanies. 

,In your , letter you quo~e ' from a " ~unng of th~ Bureau of Internal 
Re,venue dealing wi~h the applicability of t~e Social Security T6.f' to ' 
radio ,announcer s . That rule :covers two situations. (!) , It states that 
in those oases in whicn a sponsor of a ) p~ogram desires ,tho s~rtic~s of a 
particular announoer, t'he sponsor' :p.egQti'ate-s a contract, with t 'he broad
casting; oompany for th<3 servioes of the announcer at '~ speolne'd sum per 
broadcast. ' This sum, less tne"mans.gement comm~ssion, is'' pa.14 ,to the 
announcer in addit ion to his regular ' compensa.tion from the broadpaating 
company. The ruling then 'states' tnat the ' announcer under sueh arrange
ments is the employee of the sponsor while p~rforming services for the 
sponsor, ' and that the employer tax must be paid by the sporisor. The 
ruling holds (2) that in thoso cases in which tho broadoas'ting oompany 
agreos to deliver to tho sponsor a If o'omplete pn.ckago lt or a "st\1dio-
buH til program, t he radio armouncer furnished with suoh progrrun re:ma.ins 
the employee of the broudcasting oompany. You then state in your letter, 

"I presume ' I run correct in advising members 
of our Assooiation to follow this Internal 
Revenuo BllraD.U ruling in computing ovo~·time 
under the Fuir Labor Stundnrds Act o.s Vlell as 
for Social Soourity' Tax purposes." 

I do not be lieve it is safe for you to assumo that ' tho ruiings of 
the Bureau of Intornnl Revenuo on the applic$.bility of the Social S.o.curity 
Tax provisions ' may be followod in determining liability undor tho F~ir 
Labor Standards Act. Tho Fair Labor Standards Act, n copy of which is 
enclosed, providos in Scotion 3(d) t,hat tho word "omployor" sho.ll includo 
"any porson acting direotly or indirectly in tho int~rest of an employer 
in relation to an eIl!.ployoe * * *." Undor this provision, it is our opinion 
thnt the oourts will consider that two possible employors of an employeo 
are both omployers for tho purposos of tho nct and tlmt tho requiromonts 
theroof mAy be o.pplico.blo to both of such employers. Genorally, in those 
onses in which either of two employors mny be considorod to bo tho employer 
of an employoo, this Division will oonsider trot tho employer paying the 
salary to the employeo is tho one roquirod to koop tho records rmd, in the 

- 29 .. 

(3891) 



; ~. 'if 

l~. Joseph L. Millor Page 2 

first instance, has the primary duty of cOlnpliance with the ,Act. Thus, thP 
broadcasting company in the case designated (1) in, the Bureau of Internal 
Revenue ruling, pays the extra oompensation',to the announcer; '.its regular 
employee, although such extra compensation is' reoeived from the sponsor 
for such purpose. It is our opinion ' that ,the broadcasting company in that 
instance does not lose its status as the employer of the ann6uncer while 
the announcer is performing a special assignment for a sponsor of a radio 
program. 

From another standpoint, it is our opini~n that the extra cQmpen
satio~ received by the radio announcer indirectly from the sponsor may be 
cans,idered as ,compensation whioh would be included in the regular compen
sation 'of the announcer for purposes of deter.mining the regular rate of 

. pay • . Paragraphs l~ and 17 of the enclosed copy' of Int'erpretative Bulletin 
No. 13 discuss the problem of employees haVing more than one job. You 
Will note in our opinipn that if two companies arrange for the employment 
of a common employee ,\Ulder the ~ircumstances discussed in those paragraphs 
both of suoh emplo~rs should be oonsidered as a jofnt employer for the 
purposes of the act. Thus, if ,those paragraphs, are applicablo, the broad
casting company will be considered a~ jQintly employing the announcor 

~ during the period in which ho is employod by the sponsor, and the broad
casting oompany will thus be jointly liable for OVertimo ' componsation for 
all hours worked, i."1c1uding . those worked , for tho sponsor , and including 

\ . in the regular rate of pay compensation received from both omployers. 

Very truly yours, 

For the Gonera1 Counsol 

By 
--,r""'Ih.,.,,·l ton C. Denbo 

Chief Opinion Attorney 

Enclosures (2) 
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(Copy.) 

Mr. A. L. Fletcher 
Assistant Administrator 

Jose h Rauh 
Assistant General Counsel 

Curtis Publishing Company 
~12 Hi-Long Building 
Columbus. Ohio ' 
34-371 

Maroll 14, 1940 

': . ',' .. . ' . 

tE:KCR:EH 

': " 

Reference is nade to your mEmiorand"Um of M'trch 11, 1940, 
to which is 'attached the ·inspection report of the a~ove subjeot 
company. It appears .that the inspeoto:r"s inspeotion ws inter
rupted in order to obto.in o.n opinion us to wheth~r or not employees 
eng~ged in soliciting subscriptions to mag~ziries distributed by the 
Curtis Publishing Company are outside salesmen within the menning 
of our Reguh.tions, Part 541, SeQt,i ,on , 941.4. Yo,u indioo.te thl.1t, in 
your opini~n, the ernploy~eS: ·o.re not ' o\ltside snl,esmen by re::son of 
the' f~ct th.c.t they' c:re solicitihg .subscriptions over the .te)..ephone 
in . compo..ny-provided quo.,rters. . . 

It is our opinion th:::.t compo.ny-pro'vided quurters ('.re 
"plnces of business ll of the C~ti& Publishing Corp.puny within, the 
IDouning of Section 541.4; o.nd thr.t, therc~fore, the outside sC'.1esmnn 
exemption is not npplico.hle in those or.ses where th'o comp::..ny does 
provide quarters . 

. . 
The loc:::.l rotl.1iling 9npncity exomption definod in Section 

541.3 of tho Rogulr.ti ons "{QuId not, in our opinion, be appHcr.blo 
to tho solicitors in ·quostion. Thqy ~r0 not eng~ged in m::..king re
tnil so.los tho granter pnrt of which are in intrastate commerce, 
or in work immod~C'.toly incidentc.l thoreto, but. rc. ther are engagod 
in mnking intorstnto sr.lcs, bocnus,c it upponr:3 th..'it tl).o m::..gnzinos 
arc mnilad direotly from Phil~delphin to tho individu~l s~bscribors 
in Ohio ~s n result of .tho solicitction of tho employoes in quostion. . ,..' 

Whilo tho inspection roport doos not discloso any oomploto 
ovidonoo of viola.tions of the :1.ct, tho report doos indicnte thr.t i.'..n 
oxo.minc.tion of tho rocords of tho company in PhilC'.dolphia. m::ty dis
closo viointions , pr.rticuli.'..rly in so .ft\r etS deductions nro mado in 
tho Philcdolphin office for cnncollntions. It would appear to mo 
thr.t tho only moth'od of detormining 'whether or not violntiono of 

. tho Act oxist is to oXD~no tho pcyroll records of tho company in 
Philndolphin. 
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(Copy) 

1k. Harold Katzelnick 
152 New York Avenue 
Jer~ey City, New Jersey 

Dea.r Mr. Katzelnick: 

March 18, 1940 , . 

."" .. . ' 

We regret very much that we have been unabl.e to reply to 
your letter inquiring as to the applicability of the Fair Labor Stand
ards Act to the employees of public account ing firms before this time. 

With respect to employees of accounting firms, it would 

:/ ~) 

appear that normally certified public ac~ountllnts meet the educational 
tests s et fo~h in subsection (iv) of Section .54l.2 of the Administrator') 
Regulations. Whether such accountants .meet. the other tests la.id down 
in the section is a question of fact which we are unable t ·o determino 
from your inquiry. If an employee 'meots those tests the oxemption will 
apply. 

With respect t9 nepproi'ossi.om\l anployoos of an accounting 
firm, it is our opinion that employeos engaged i~ preparing 'or in work 
incidental to tho propa:ratfon of ~tockholders reports, balnnco sheets 
or othor financial statements which arc sent o~tsido of the state 
directly by their omployer or indirootly through- his clients are with
in the coverago of the " statuto. There may rtlso be other nctivities of 
employees in tm ·o.cc"aunto.nt' s offico whioh would subj ect such employoos 
to the Act. .'" 

The wage und hour provis ions contcdnod in Sections 6 Rnd 7 
roquiro thc.t employeos recoi vo not loss than ~O 'conts o.n hour t:md at 
lonst timo and onc-ho.lf thoir regulur rato of pc.y for 0.11 work in oxcess 
of 42 'hours in o.ny workweek. Prior to Octobor 24,1939, tho minimum 
'l;1C'.go r.nd m..'UCimum hour sto.ndo.rds .... roro 25 conts and 44 hours rospecti. vcly. 

In a ddition to tho civil o.nd crimin~l provisions of 'Sections 
16(0.. ) end 17 of the Act yo~ :d;tontion is dirocted to SGction 16(b) 
which provides tho.t omployGCS coverod by the Act mr..y rocoV(jr from their 
employor double the LUIl.Ount of c.ny tmpaid. minimum wages or unpaid over
timo componsation. 

Wo n.ro enclosing fOr your informntion copios , of. our Inter
pretntive Bulletins Nos. 1, 4, 5 and 13. If you vnsh to securo ~ddi
tionnl infot'm'l ti on rege.rding the subjoct dis cussed in this letter, you 
should addross y our inquiry to the signor of this lottor. · If you wish 
to secure informe.tion rogarding other pho.sos of tho Fa.ir LC'..bor Stnndnrds 
Act, it ~ill be a.pprecia.tud if you ,nIl write diroct to the regionnl 
offico of tho liifnge c.nd Hour Division a.t 1004 Kinney Building, 790 Brond 
Stroot, Nownrk, Novi Jersey. 

Enolosuros (7) 
38354 
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Vory truly yours, 

For tho Gonora.1 Counsol 

By_. __ ._--
Uil ton C. -=n:-'o-n-::-b-o---

Chief Opinion Attorney 
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(Copy) March 16, 1940 

Mr. Oscar D. Grimes 
Athens M..".Ilui'c.cturing Compnny 
Athens, Georgia. 

Donr Mr •. Grimos: 

In reply rofor to: 
LE:LS;RH 

This ' is in reply to your lottor of J~unry 2, 1940 con
corning tho :tpplicc.bility of tho toxtile miniIntml. 'wnga order to 
wool mixturos. 

Section (0)(8) of tha order is npplicnble to: 

liThe mnnufa.cturing, blenching, dyeing, printing or othor 
finishing of wovon fabrics (other than ~nrpots ~d rugs) 
from mixtures of wool 'or a.nimal fibor (othor thnn silk) 

- containing not more than 25 percont by weight of wool or 
animal fiber (othor thnn silk), with any of tho fibors 
dosignAtad 'in clr-.uso (1), with o. mc.rgin of tolarc.nco of 
2 percent to moot tho Qxigoncios of manufCtcture." 

Tho order applios to the rnc,nt~ncturing of y~rn by tho cotton system 
from mixtures of lIool fibor with ootton or re..yoll if tho !nixture 
doos not contnin moro than 45 percont by weight of wool fibor. 
In the ovent tho mixture is in oxcess of tho 45 percont yarn standnrd 
or the 25 percent fa.bric stC\.ndC\.rd, the minimu.'1l wt1.go . recommondation of 
Industry Committee No. lA for tho 1f:Toolon Industry would npponr to 
bo involvod. As you. prob'tbly know, howaver, this ' recommendation 
hns been the subject of a public hoaring nnd will not beceme 
effoctive unloss a.nd until C\.pproved by tho Administrn..tor ill f:l.ccorda.nce 
1n th ~he provisiono of Section 8 of tho !<'c.ir Lc.bor Stfi.ndarns Act I 0. • 

copy of which i s 0n closod. 

Jour letter nppurontly stutos thc.t you mnnufacturo fcbrics 
containing 60 percent rayon end 40 porcent wool. Consequontly, it 
would Ctppour thr-.t zuch fnbrics nre not subjoct to tho textile mini
mtml. wt'.ge ordor C'.nd ceme v.ri.thin the terms of the dofinition which 
11..'l.S been issuod for tho woolon industry. 

Although differont percentngo st~ndnrds havo boen estab
lished for tho ycrn ~.nd f~bric mixturos thoro is ubsblutely no 
requirement thnt tho yarns bo manufactured in ono building and tho 
fabrics bo lllD.nufa.cturod in nnothor building. Tho Fair Le.bor Standards 
Act r-.nd the miniJ!lum wage orders issuod pursuc,nt thoroto nffect only 
minimum ,vngos and nro not concerned v.ri.th methods or plnces of pro
duction. 
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Mr. Oscnr D. Grimos Pc.go 2 

If you wish to seoure nddition~l info~tion regnrding tho 
subjoot discussod in this lotter, you should nddross your inquiry to 
tho signor of this lottor. If you wish to · S0Curo informntion 
roga.rding other prosos of tho Fnir kbor Sto.ndo.l"ds Aot, it will 
bo a.pprooia.tod if you will vn-ito direot to tho reg"ion.c.l offioo· of" 
tho Wngo nnd Hour Division nt 314 Witt Building, 2.49 Po{\chtreo stroet, 
Atlo.nto., Goorgin. . . 

Enolosuros (2) 

Vary truly yours, 

. For tho GOllOrnl Counsel 

~---------------Josqp~ Ro.uh 
Ass·ista.nt Gonoro.l Counsel 

61368 ~) 
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