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Request feor Confirme-
ticn of Opinion tc
Federtl Rescrve Bank
of Minncepelis

Empleyer manufecturing
kerchicfs, usod s head=-
WCET o

. Texas end Pecific Termin-
‘2 Worchousc Compuny,

Fert Werth, Texas,
'ile 42-885.

Request for Gpinion

)
| : MENMORANDEA
4 . iy =i
Date From Te
2=T~40 Joseph Reuh _ k-
fsste Goncrel Counsel Rebert Co 3ell, Jr.
2-9-40 Josceph Rouh John J. Cooncy
Lsst. Gonorel Counscl Boston, Koss.
(wMe)
4 2-10-40 Joseph Rauh G. Co Strect
{( ) Lsst. Gener:l Ccunsel Du:llce, Texes
(TET)
2-13-40 Joseph Rzuh Froxk J. G. Dorscy
isst. Genercel Counsel
LETTERS
2=5=-40 ¥ilten C. Denbe E. G. Scobliconkc, Esq.
Chief Opinicn iAttorney Allentevm, Penmsylvonin
2=-6=40 Kiltoen C. Denbe Paul W. [dums
Chief Opinion ittorney Horticrd, Connccticut
2=8=40 l#ilton C. Denbe E. N. Jchnscn
Chicf Opinion itterncy Spertoenburg, S. C.
2=8=40 1Zilten Ce Dembo Hopp Brothers Comptny
Chief Opinion Lttorncy Mecon, Geurgic
2=9=40 iilton C. Denbo E. L. Nutt, Esqg.

(‘ 2=5=40

Chief Opinicn ztterney

Eilten C. Denbo
Chicf Opiniun nttorney

zirron, Ohio

Ne Be Corstorphen
Shreveoport, Louisianc




Date

2=9=40

2-9=40

2=12-40

2=17=-40

2-20-40

From

Herold D. Jocobs
fLdministrator

Jescph Rouh
Lsste Genercl Counscl

Philip B. Fleming
Ccl, Curps ¢f Engincers

Miltcn C. Denbe

Chicf Opinicn ittorncy

"Milten C. Denbe

Chicf Opinion /[ttorney

Milton C. Dcnbﬁ
Chicf Opinicn ittorney

Milten C. Denbo
Chicf Opinicn wtterncy

3

Peul Ce Dumn, dJre.
Pcrtsmouth, Virginia

‘Be F¢ Welker
-Providence, R. I.

Fr. %Weslcy KEerdenbergh
Chicuge, Illincis

Y¥re. M. E. Grindstaff
berdeen, Scouth Dokoto

lirs. Je. E. Facklc
Pcttstewn, Pennsylvania

We Te Willicms, Esquire
Texorkena, Texas

"'1‘. ‘;’i’ho Eo St(,‘.'fig
{ankalec, Illincis

o B~ (356€)




Vo AR N Ty S e o 2 - ———— Féﬁ‘ﬁﬁf 7; 1946";'____w L _°——‘

, LE:KCR:VO -
Robert C. Bell; Jr.
Lssistent Atterney
Minneupolis, Minnesota

Joseph Rauh
Assistant Genersal Counscl

Request for Confirmaticn of Opinicn te Federal Reserve Bank of
Minnecapclis

I have reviewed your leottor of Jonuary 28, addrossed
to kr. He C. Core, issistant Cashier, Fecdercl Rescrve .Bank of
Minneepolis, who inquires if nctaricl work performed by rcegulcr
emplcyeces of the Federal Reserve Benk of Liinnecpclis shculd be
considerced in calculcting the number of hours worked by such
employees. '

It appeers to me that you have preoperly advised kr,
Core concerning the applicaticn of the sct under the focts pre-
sented by hime. I believe an cdditicnel ground for your opinicn
could have been given by refcrence to parugroph 17 of Interprete-
tive Bullctin No. 13. It wculd cppear that the Federcl Rescrve
Bank and the drawees of the checks in questicn have ontered inte
en crrangement for the usc ‘cf employees ¢f the bonk s nctaries,
end even if it be considered that the cmployces cf the bank be-
come the employees of the drawecs of the checks when perfoerming
ncterial services, the benk and the drawees weuld be ccnsidered
s jointly cmpleoying such cmployecs and thc total number cf hours
werked, including both the bank werk cnd the nctaricl work, should
be considered for cvertime purpcscses

69792
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Pobrunty 9, 1940

In reply refer tos

LE;WHCs ML

.John Je. Cconey
Regicnel ittorney . B
_Buston, Mossachusctts

Joscph Rauh
Assistent Gencral Counscl

Employer menufacturing kerchiefs, used os headwear.

.In respcnse to ycur request &s te whether cor not
o ﬁMnufacturvr of kerchiefs used ts headweer is swithin the
def1n1t1cn cf ‘the nllllnory 1ndustry, 1t 1s ny. célnlun thot
1nysmuch as' such articles are nct n;ruf*cturcd by mllllncry
monufeacturers and ceeording tc usual millinery prccosscs,
:thev de not fell within thc‘définitich-cf the millinery
industry but cre included wnthin thgt porulcn of thc dcflnl-

ticn of the cppeorel industry rels tlng tc schris.

68566
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' (COPY)

February 10, 1940 &

i A "LE: THT: ARC -~
G. C. Street . - o
Regicnel Directer

Dalles, Texas:

Juseph Rauh
Lssistent Gpneral Counsel

Texus and Pacific Terninal Werehouse Company
Fert Werth; Teoxos .
File 42-856

' From the memorcndum cf ¥r. Pcter k. Terburce, .cting Regicnal
Directer, on Jenuiry 25 it appears thet the Texss cnd Pocific Railway
Company owns &s & subsidisry the Texas und Pocific Terminzl Werechcuse
Company end thut cértain employces c¢f the rcilrcad werk c substontiel
amount of their time for the termincl company. It clso appecrs thet
the railroed pays these employees, thet they cre entitled to all rights
cnd privileges of cther ruilroad. empleyces and cre under the Railroud
Retirement Act, althcugh theéir werk for the téerminul ccmpany is similer
tc that perfermed- by: cnpleyces working contirely fer that ‘cempuny. But
the terminal. compeny reimburses the railroad for the time which these
employecs work’ for it ulthcough it carrics nc payrcll reccrds for them.

The issue is whether these¢ employces of the reilroad who work
purt of their time for the terminal compeny are exempt from the cover=-
time provisicns of the ict undor Section 13(b)(2) as employces of cn
enplcyer subjcect to Port I cf the Interstate Ccmmerce rfcts Yceu stote
thot therc is nc questicn of felsificaticn of rocerds énd thot the
terminal company is willing. to poy restituticn upen & ruling on this
issue and onc or twc others cf less importance.

The answicr. to-this questicn would cppeor to dopend upcn the
naturé cof the opcrations cf the Wwercheuse cnd the noture of the duties
of these employees. If railroad employecs cre cngeged in an opercticn
which subjects their employer to regulaticns under Purt I of the Intcr-
state Cormerce Lct it is clear thet they weuld be exempt undor Sec-
tion 13(b)(2). This would apparently include employecs of a railroed
engeged in the cperoaticn of e worchouse cwaed by the reilroad and
cperated os an incident te railroad transpertaticn. This weuld includc
the use of such o warchouse for the storege of goods cwniting cutgeing
shipment by the railrced or awaiting delivery cfter being received by
shipment cver the railroad. Ordinerily, this servicc wruld be cenduct-
ed for shippers. Sec-Baltimore and Ohic Reilrced Ceompany v. United =
States, 305 U.S. 507 (Jonuary 3, 1939).

=B = . (3566)




Mr. Street v ~ Page 2

Railroad employees engaged in the operation of such a ware-
house would thus: probably be exempt under Section 13(b)(2) whether
the warehouse is operated direetly by the railroad or is operated as
a separate company but owned or controlled by the railroad, If the
employees in question are engaged in sctivities of this nature it is
the position of this office in this case that no further attempt should
be made to secure restitution for them.

e
d

If, however, the warehouse is operated as a public warehousing
service and goods may be stored therein by persons other than shippers
and rcgerdless of whether the goods.arrive or leeave by .the reilroed which
owns or controls the warchouse, employecs engeged in the, operstioh of
-such a warchouse would not, in the opinion of this offlce, be included
in the exemption provided by Section 13(b)(2).

If the cmployecs in question erc engaged partly in opeorations
of both typos, the rule of non-scgrogation would cpply end they would
still be entitled to overtime compensation for any workwcek in which
they handled goods storcd by the general public'rathcr th&n by shippers.

Whether or not the cmployecs in qucstlon arc in fact the em=
ployecs of the recilroad compeny or of the terminal companj would appeer
to be immaterial. It is true that for Section 13(b)(2) to apply, the
employer himself must be subject to Pert I of the Interstate Commerce
Act, but in the Beltimore cnd Ohio Reilrocd cease, supra, it wos held
th&t the Interstate Commerce Commission has powcr'%o regulete rotes for
warehousing services furnished by the reilroads or their cffiliates or
subsidiaries to shippers.. Thus, if the worchouse is used to store goods
for shippers or is otherwise used 1nc1dcntally to trcnsportation by rail-
rood, the terminzl. company would itsclf be subject to regulction under
Part I of the Interstate Commerce Act end &ll. cmployces engaged in such
operations, whether employed by the railroed or by the terminal company
itself, would appetr to be exempt under Section 13(b)(2).

On the other hand, if the warehousc is operated for thc use

of the genercl public and not only for usc by shippers or as incidental
to reilroad trensportction, a2ll employees cngoged in such operation,
whether cmployed by the railrocd or by the termincl company, would be
entitled to overtime compensation under thc Fair Labor Stenderds Act.
If such employces work pertly in operation of both types the rulc of
non-segregetion would apply, as steted above, and they would be covered
by the Act if it can be shown they are cngoged in interstate commerce.

The answer thus depends upon the nature of the opercticns of
the warehouse and the ncture of the duties of the perticular cmplcyces.
' These feets are not mede clecr in the instent memorendum, but, undoubtedly,
‘con casily be ascertained hnd the cese sottled, dopendlng upon the result
of such an investigation.
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COPY

- February ‘13, 1940

Mr. Frank J. G. Dorsey
Regicnel Director
Philadelphia, Pennsylvaniea .

.. LEsHM:EH
Joscph Rauh M 7 @
Assistant Genercl Counsel

Request for Opinion

We regret that we hove beon unable to supply you with en
opinion concerning the status of en employee engoged in meinteining
the. 1iving queorters of other cmployees of ¢ -cempahy which produces
goods fer commcrce before this time. We refer to your communiceticn
deted November 25,1939, to which youw attached o copy of & letter
from Mr. John S. McKolvy, Jr., of Pittsburgh, Pcnnsylvanic. -

Undcr the brocd definition of "produced?. contained in
Section 3(j), employees engoeged in the type of work outlined in
your cormmunicction would seem to be engaged "in o process or oc-
cupation necessory to the productivn® cf the goods in question.

It is ocur opinicn that it is proper to cssume thet the compony weuld
not have the employecs in questicn on its payroll unless they wcre
necessary to the productive acctivities cof the company. It is our
view thet company-cwned houscs ond villeges arc as-much o purt of
end &s nccessary to the prccess of production ws is the foctory
itself. ' ; ‘

It ‘is our view, therefore, that company emplceyees engaged
in’ the mcinteonance of the compeny houscs in question are, like em-
ployecs engeged in keeping up the foctory, "necessery te the produc-
tion" of the frctory's goods and, thercferc, entitled to the benefits
of the Act. ’

54423f VR s o
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'February 5, 1940
LE:CAA:ERL

"E. G. Sooblionko, Esquire
Cormonwealth Building
Allentown, Pemnsylvania

N,

\Dear lr. Scoblionko:
\
‘ This will reply to your letter of January 26, 1940,
, addrcssed to Mr. Nordholm in which you present thc follow1ng
. case for our con31derat10n-

Piecce~workers arc normally paid on the basis of
voucher tickets which they must turn in. It appoars'thht
'often, as you put it, the employees "conveniently” lose these
vouchers and still dem“nd payment. You ask whether the -
company may- refuse payment to employccs who do not have
their voucher tlckets.

Section 6 of the Act ‘requires the employer to pay
each of his employecs subject to the provisions of the Act
et least 30 ccnts an hour.  In our cpinion if an employer
does nct pay his employecs the equivalent of 30 cents an

~ hour for cll hours which they work in eny workweek, hc will

' not meet the requirements of Section 6 regardless cf the
foet thoet the émployer has not made sufficiont peyment
becguse the employees have lost their voucher tickets.-

Very truly yours;

"For'thg_Gchcral Counsel-

By

lilton C. Denbo
Chief Opinion Attorney

68542
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Fcbruary 6, 1940

LE:NSA:AC

Mr. Paul W. Adems

The Manufacturcrs Associction
of Commecticut Inc.

Fifty Lewis Strcet

-Hartford, Connccticut

Dogr:Mr.:ﬁdéms-

, "Reference is’ mhdo te your letter (File No. 1301) in which

you inquire whether time spent by empleyecs in using the shower rocm
facilitics cftcr the end of their recguler shift should be censidered
&s hours werked for the purposes cf the Fair Labor Standards Act cof

1938, . X regrct thet zn o&rlicr reoply was ncet poessible.

In your letter you refer to paragraphs 2 and 3 cf Intcr-
. pretative pullctln Noe 13, end point cut thut parcgraph 2 .stotes
" thet hours workcd include 211 time during which tn employce is re-
qulrcd toc be on the cmpleyer's premiscs.

Whethcr cr not timc spent by emplcyees in taking showers
should be considered hours worked depends, of course, upcn the facts
in the perticular case. This Division is nct. prepared at.the present
time to express any‘oplnlun on thls rutter.

Vory truly ycurs,

For the Gencrecl Counsel

By ‘ .
2 Milvon C. Denbo
Chief Opinicn Attorney

17966
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(Copy) February 8; 1940

LE:THT 1SAF

Mr. H. N. Johnson
Box 688 ,
Spartenburg, Scuth Corolina

Dear Mr. Johnson:

This is in replv to your letter cf January 25, in which
you. stetc that you are "making o proposal for cerrying, the moil
in e panel or screen body motor truck, to and from the Post Office
and the rcilrond station.”: Yeu inqulrc whether persons whe mey be
employed by you for this work would be subject to the Feir Laber
Standcrds Act cnd the "Eight Heur Law," and whet the weges ond
hours should be for these men,

The wage and hour provisions of the Act apply in genereal
to a1l employees ongeged in interstate commerce or in the produc=-
tion of goods for interstate ¢cmmerce, unless otherwise exempt.
We ore enclosing & copy of the Act énd copies of Interpretctive
‘Bulletins Nos. 1 and 5, dealing with its genercl coverage.

We would direct your cttention to Section 3(d) cof the
Act, excluding from the coverege thereof employeos of the Unitcd
States. In our opinion, that sectlon deces not cxempt from the Act
employees of privete contractors with the Post Office Department.
From the fects conteined in ycur letter, it is cur opinion that
emplcyeces of contractors engeged in transperting the meils between
the Spartanburg post office, dopots and stctions are engeged in
interstate commercc and, therefore, subject to the ket, unless
otherwise speccifically excmpt.

Scction 13(b)(1) provides an exemption frem the meximun
hour provisions of the fet fcr "any emplcyee with respect to whom
the Interstate Cormerce Cormission hos power to estoblish qualifica-
tions and moeximum.hours.of service pursuent to the provisicns of
sceticn 204 of the Motor Corricr Lct, 1935." We cre cnelesing o
copy of Intecrpretative RBulletin Neo 9, dealing with the sccpe of
this exempticn.

- 10 - (3566,
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Mr. H. N. Johnson : Page 2

The Interstate Commerce Commission has disclaimed
jurisdictien under the Motor Carrier Act of employees engaged
in the transportation of mail under contract with the Post
Office Department in vehicles used exc1u51ve1y for that purpose.
See 3 M.C.C. 694, 697, It would thus appear that such employees
are not within the exemption provided by Section 13(b)(1) of
the Fair Lubor Stendards Act and since it would also appear thet
they are engaged in interstste commerce within the meaning of
that Act, it is the position of this office that, at leest when
such” employees are employed by £ carrier opercting under Govern-
‘‘ment contract, for the transportution of meil in'vehicles used
exclusively for that purpose, they cre entitled to overtime
compcnsatlon ‘under Section 7 of the Fair Labor Standurds Act.

You clso inquire how meny hours you mey hold your em- =,
ployecs on or near the job while not on duty.' On this matter we
would refer you to Interprcotetive Bulletin No. 13, & copy of which
is enclosed, end would eell your perticular attention to percgrophs
4 to 8 of thct bulletin. For your informatior, we cre clso cnclos=
ing ¢ copy of Interpretctive Bulletin No. 4 and would call your
cbtontion to parcgreph 4. In addition, you will find enclosed
& copy of Regulatlons, Pert 516, specifying the rccords employers
are required to kcep for the purposes of the Feir Labor Standards
Act.

As to whether your employees would be subject to the
"Eight Hour Law," I dm referring your letter to the Interstatce
Commerce Commission, undcr which that law is administered.

If, after reonding the enclosed metericl, you have any
further questions, plecse do not hesitate to ccll upon us again.

Very truly yours,

For the Generzl Counsecl

By

Milton C. Dcnbo
Chicf Opinion Attormey

Enclosures (8)

#68637
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15icAA DG

Happ Brothors Company . 8 o B e b
Macon . . . s ) . ) o
T O e T
.Dea;fSirs-v T
- i Thls will reply to your rocent 1ett¢rs conccrning
. the cppllcat1on of .the Fair Labor Standmrds Act. As you will
note in the enclosed copy of Press Relcase, Rq609, in our
. opinion, the longost period of tlme over which cyrnings may
. be averoged to determine whethcr the employer has pcid weges
et the epplicable minimum wage rote is & woerkweek cnd there
may be no avcrmging of we.ges over two or more workwecks.  For,
as, you will note in Parograph:5. of the enclosed Interpretoative
- Bulletin No.: 4, may-hours.be. qungcd over two or more. weeks

for the purposcs:-of. the ovnxtlme prov151ons of Sectlon 7 of
the Act. 28wy '

Tho one-thousond hcurs prov151on to which ycu

" é refer hue ne application whctsocver._ Thet provision con-

J tained in Section 7(b){1) of the Act mcrely prevides for a

© perticl exempticn from the cvertime requirements of the Act,
For your informution with respect thergto, I should like tc
refer you' tc. the enclosed Interprotative. Bulletin Ne.. 8
partlculurly parogrophs 16 through 20 thercef,

You stete thct you are faced with & particular
problem in view of the. frot that, "At the close ©of a weck an
operator might heve a lot of work nine-tchths finished but
the credit for the picce~work on this lct goes cver in to the
succeeding week, ccusing a shortage in one week ond an avernge
in the other . . ." .The emplcyer may in such case rcoscnebly
compute what was actually earned cn the unfinished lot the
first week. We hove suggested in similer cases that the enm-
ployer nmight dc sc by koeping a rccerd of the number cf hours
worked on the unfinished lot the first week ond of the nunber
cf hours workcd te finish it the sccond week and ellocate the

. piecework ecrnings for the lot over the two wecks in properticn
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Hepp Brothers Compony  ~ . I Page 2

to the nunber ~f hours werked each weck. If a reasonable,-
methed of eclculeting what wos cctually earned the first. weelk
conmmot be devised, then the cnly -safe. courss. for the ermployer
to pursuc is tc pay cn extra amcunt the first week to bring
the earnings up tc the upplieocble minirum wage rete. In the
letter case, however, the empleyer is nct pernitted te deduct
fren the employees! cernings in oxcess of the minimun in a sub-
sequent weck in .order to balance the cmcunt which the employer
was required to pay. te m“kc up the ninipum in a preceding woek.
Such deducticn is in the noturc of & "kick-baok" end will con-
stitute « V1Q1“tion QfeScctlcnv6 of tho Act.

Very truly ycurs,

Fer thc'Gcnerql Counsecl

By

Wiltcn C. Denbo
Chief Opinicn’ Attcrney

Enclcsures (4)

#57818
#66700
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