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Copies of r ecent opinions ,on subj e cts indic~ ted bclo~. Qr c 

fu rni shed h e r ein th for your inforlT'.c.d.on: 

Dde From 

2-7-40 Jo s eph Rc..uh 
Ls st. Gcncr t:..l Ccuns e 1 

2- 9-40 Josoph Rc.uh 
Lsst. Genor c.l Counse l 

(WMC ) 

Joseph R-::..uh 
Ls st . Gener~l Ccunse l 

(TET ) 

2-13-40 Joseph R~cuh 

i, sst. G(;nor c.l Ccuns c l 

2-5-40 r ilt(':·n C. DonbG 
Chi (:.£' Opini on i .. ttorne;y 

2-6-40 Eil t en C. Dc;nbc 
Chief Opinior .. .i.tte rnoy 

2- 8-40 Filton C. Denb e 
Chief Opini on l_t t c rncy 

2-8-40 Eil tc n C. D(;!~b fJ 

Chief Opinic)l1 Ltton1cy 

2-9-40 i iil t r');i C. Denbo 
Chi ef Opinir.n .Lttc r ney 

2-9-40 r:.iltCl1 C. Denbo 
Chief Opini0n l .. ttcruoy 

............ -_.:.-. .. -

IIFEMORr.NDi. 

Tv 

Re b ert C. Bol l , Jr. 

J ohn .J. Coe.,ncy 
30 S tGI1 , !\~.C:.SS .. 

G. C. Str(~ct 

D:~ll u:; , Toxes 

LE'TTEIlS 

Rcquc st f er Cc nfirrc:f' 
t i c !)' t, r Opini on to 
F'eclerc.l Reserve Bc.ny. 
of Vinrlcc~pclis 

Employer mo.nufr.cturing 
k e rchiefs , usod ~ s h ec.d-
~vc·o.r • 

. Texas c.nd P[~ cific Tbrmin
. h I Flo.r ch otl s e Compl.' ny, 
Fe r t We rth , Tcxo. s, 
Fil e 42- 855 . 

Request f or Op ini oY1 

E . G. Sc!)bl i onl{C , Esq. 
Allent c·,·r.:l , P c.m:nsylv~'..nL~ 

Pt~ul 'i i . ,; d~·..n'.s 

E~~rt i',.: rd, Ccny:c. cticut 

E. N. J chnscr!. 
Spc.rt~nburg , S. C. 

Ht.~pp Br oth<:. r5 COl7i1?t,ny 
r,f;r_ ccil , G0 0r git;. 

E. 1.. Nutt, Esq. 
,d'r ,'J xi , Ohio 

h. B. C~rst~rphcn 
Shreveport, Louisic..nc. 
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Dc..te 

2-9-40 

2- 9- 40 

2- 9- 40 

2-9- 40 

FroIn 

Hr..rold D. J::-. cobs 
Ldr.l.inistrntor 

J oseph Rr..uh 
J~ sst. Gener:: l .Cc:.u n s ,c1 .. ' 

Philip b . F'le;r.ling 
Ceo1, C..:.·rps c:f Engi neers 

Mil t en c. DC~lbc 

Chi0f Opini ,;n Lttornoy 

2- 12- 40 . Mil ten C. Denbe 
Chief Opinhlll Lttorney 

2-17-40 . 1iilton C. Dcnbe. 
Chief' Opinic,n j..tt0rnoy 

2-20-40 Milh,n C. Denbo 
Chief Opi11h.n ,.tt c r noy · 

P~ul C. Du~~, Jr. 
Pc rtsmouth, Virgini;, 

'E. F, ' W:;,lkcr 
' Providenc~ ~ R. I . 

}Ar .; Wesley Rc.rdGnbor gh 
Chicc:.gc , Il1inc is 

Hr. , !:~ . E. Grina s'C[:. ff' 
. Lbctdocn, S ~mth Dr.koh. 

Lrs. J. E. i~ln. ckl c 

Pctt stc'Wl'l , P E:lli': syl v c.nic.. . 

~. T. Wi11ic.~s , Lsquire 
T ox::>.r kt:'.nc. , T (;x::. s 

?~.r. ~N . E. Stc,".vig 
Kc..n.kn,ko(; , Illir..cis 
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(Copy) 

Robert C. Bell. Jr~ 
l~si>i stc~n~ Attorney 
Hinnec.poiis t Minnesota 

Joseph Rauh 

":' 

Assistant Generu l Counsel 

.j., • 

ooruc.ry 7; 19~O ." 

LE!KCR:VO 

Request f or Ccrnf irmc.ticn of Opinicn t o Federc.l Reserve Bo.nk of 
Minnoo.~(' lis 

I h o.ve reviewed your l ~ttor of ~c~uu rJ 29, ,uddrussed 
to lif. H. C. Core , Lssisto.nt C [~ shicr, Fodor::::l~(;scrvci3·f.nk of 
MinncEtpolis, who inquires if netr.ric-i work p erformed by r ogul c. r 
employee s of the Federa l Reserve Bonk of' Minner.polis should be 
considerod in culculc.ting the number of hours workod by such 
employee-so ' 

It uppec.rs to me thc.. t yeu ho.vo properly o.dvis ed T~Kr. 

Core con cerni ng the upplicc.ti cn of the ;~ct under tho fc~ cts pre
sented by h i m. I believe on c.ddi tien::;,l grounC, f or y our opinion 
could h:::.ve b een given by reforence to purc.grc.ph 17 of Interpretu
tive Bullet in Eo . 13. It would c.ppou.r thr.:~t the Fcdorc.l Ros e rve 
Bunk o.nd the drmvees of tho checks in questi en ho. ve enter<:;d into 
un C'.rrr.ngemcnt for the: usc 'cf empl oy ees c f t he bunk e.s nctc~ric s, 
cnd even if it be considered the. t t he emple.yces cf the bunk be
ccmo the employcE.' s of the dra.wee s of the chE- cks when pcri'c nning 
nctc~ric.l s!.)rvic (;s, tho bo..'1.k e:.nd tho dru.vf60s would bo c ens idor Gd 
u.s jointly employing such empl oy ees u.nd tho totc.l nwnbcr of hours 
we rked, including b oth the b:::.n.l::: work ::.nd the nd :.~ri( ~l work , should 
bo conside r ed fo r evertime purposes. 

69792 
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In reply refer tc : 

,', ' LE;\iIJHC:l"lL 

. . John J. Cooney 
Rcgicnc.l Lttorney 

,Be-ston , Mc,ssQ.chusctts 

Joseph Ro.uh 
Assisto.nt General Counsel 

Employer .nc.uu1'o.cturing kerchiefs, us od c.s hea.d.wec.r • 

. In response to ;Y(Jur rcqu()st [:;:3 t o \v!wthcr or net 

(" no.nufCl.cturcr of' kerchiefs. usod t.S hCf..Qvn,;c.r is ;within th(; 

dC.finit i on -of. ·the f:lillinory industry, His ny opinicn thr'.t 

inc.srluch o.s · such c..rticlcs Qre net rtc.mifc.cturcd by nillinery 

!:lo.nufc..cturers cmd .c.ccordinr, t c uSl,l~1l nillinery precesses, 

... they de not 1'0.11 within thcdcfiniti(;n' of the nillincry 

industry . but o.rc included vrithin thLt porti c.n of the dcfini-

ticn of the c"ppc.rcl industry relding to sCf_rf's. 
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(Copy) 

G~ C. : street . . 
Regic:nr.l Directc r 
Dtlllc. s " Tex'as . ' 

Juscph Rauh 
i.ssistc..nt Gcnorf:.. l Counsel . : . . . 

Fobruury 10, 1940 

Texa s c..nd Pi:.dfic 'l' t:J rnina.l ;'((~rehouse Company 
Fort ' "Werth·, Toxc. s 
File ' 42-85&' " 

. 'LE: TET : l..RC 

'Frum the : mcmorc,ndum cf !<r. Pete r li!. T[.:nburc , ;.cting Regional 
Dire ctur, on J cnut.ry ·25 . it appec.rs thc.t the Tc):~::s end Pc,c'ific ' Rc.ihro.y 
Company ov~s r...s e. ' subs'~dicry the T0XC.S tlnd Po.cS,fic T<"I1'2i'n~l ~Vcreh c.;use 
Compa.ny e.nd :tho.t · certo.ih employees cf the n .i1rcc.o w0rk c, 5ubstc.ntic.l 
0I:10unt of their time fc.r th(. t Grrdne:.l comp:::.ny. It r. lso o.ppE;c rs thc.t 
th e ra.ilrocd pa.ys these employees , · thLt they c. r e: ect itled t o 0.11 rights 
e.nd privileges of c.,thor rtdlroc..d . crr,pl oyc l;; s e:.nd. c..re under the Rc. ilroc.d 
Retirement Act, o.lthcu €;h: t 'hCir' ·v'rork f or thE; tCr.:'!"iim .. l . ccmpcmy is similc.r 
te thc.t p erfe r l"!led· by : enployo ci s :';'iorking entirely fer ·that "ccP,pc.ny . But 
the tcrmine.~., ~<?np,l? ny 'roiribul"s "(; s the r o. i1roc.c::. f ::: r tho tinE; :i,'{hich thE;sO 
employees w6'rk ' f'or i t 0.1 thc'ugh it curries ' n(: pc.yrvll r c c crQS fe r thorn. 

, Tho i 'ssuc is wh0thor these employees of tho r C.ilronL who wor k 
pc.rt · c.f t l1eir · ti r::e for the ' t ennine.l c cmpt~ny r.r o' exem.pt fr an: the ovt:r
tiMe provl.'si cns of the Lct undor Secti on 13(b) (2) u s enployc0s o f :::'I;l 

cnpleyor subject to Pc.rt I cf the. Interstn.te Cc~crcc i.ct. Yc u st e.te 
that tho r v ' is no qucsticn of fr.:lsificc~ti cn c f ro cvr ds t.nd th~, t th~ . ' 
tom-inc.l conpc.ny is vn:lling , to pc.y r c stituticn upc n [\ ruling 0rL thi;s 
issue c,ne. one or twe others c- f l es s i npc-rtc.nc o . 

The c.nsv;cr . to , this questi on ' vvou l c. c.ppccr ' tc. d opend upc'l1 the 
nuturo cf the opcrc.tions c.i' tho \vt:,reh..:.usc. e.nd the nr.turo c f the duties 
of these· et.lp~ oyees . If rc..ilroud o!1ploY0(;s [er e (mgt.ged i ::l :;.n opcrt:.tion 
which sub jects the ir cr~ployor to regul c.ticns under P!:~rt I of the Inter
sto.te CO!:'ll'!lorce J~ct it is clcc..r ' thct thoy w0uld· b e ' exempt · ,,mdor Sec
tion 13( b) (2). This would G.pp[~rcntly illCluc:c clnpl o;)rec s of 0. ro.ilroe.d 
ongc.gcd i n the operc\t i e n of c vlC,r cl'leu s o C'W11ec. by the rr.nroc. c~ c..ncl 
opcre:.ted e.s e:.n inci dent t o rc..ilroc'.d transpcrtc,t i en . This ,{euld include 
the use of such c.. wo.rchous6 f or the st o'rr.g e of ' goods c .. v{c.iting; eutgcing 
shipment by the r n.ilrec.d or awaiting delivery e:.fte r being rece ived by 
shipnent ev e r the railroad. Ordi:nc..r·ily: this s ervice 'V'r.:;ul d be c on.c:uct
eo f or shippers. Sec· Baltimor e . Cl.l"'.!~ Ohi o Rc.ilroc.d CCl!lpn.ny v . United 
states, 305 U.S. 507 (Jc..nuc.ry 3, 1939). 

- 5 - (3566) 

.1 
i 

.j 



:~·s~:~ ~ ~ ' \:·~·f~ , . ~.;~::';~::t~:i. :~:'~\::~~::~:J~~cfr!:~' ~ ,:,. :", 
"'" ',:" . ~ 

. ', . .' ·.i ,'1 ••.• ": .... I • ~ '~" .. 
",""i, '.. .. 

t.·· 

" . 
", .. 

" " 
!;-. ' : . " ; .... 

, ..... :," 

....•• ~ .. ~~ \ . 

1" •••. ; 

Mr'. ·Street P~ge 2 

Railroad employees engaged in the operation of such a ware
hbuse WQul:d .th\l.s : probably be exempt \lnder Section l3(b)(2) whether 
t.he warehouse is operated directly by the railroad or is ope~at~d as 
a separate cClmpany but owned or controlled by the ra~lroad. If the 
employees in question are engaged in a.ctivities of this . nature~t. is 
the position of this office in this case that no further attempt should 
be made to secure restitution for them. 

If, however, the warehouse is operated as a public vrorehousing 
service c.nd goods may be stored therein by persons other than shippers 
a.nd regardl ess of 'whethorthe goods .arrive :01' lec.vEl .by .the ro.i1ro;-d which 
owns or controls the warehouse. employees engaged in tho bpere.tiqn 'of 

. such a we.rchOUS 6 would not, ill the opinion of this Off':i,cG" b e inqludcd 
in ' -bhc exemption p rovided by Section 13(b)(2). . . 

. .If tpe,eptployecs i,n quo~tion ' arc engEl.gc.O partly j,n opcrEl.tions 
of both . . typos, t he rule of non-sogrogc.tio-n Would. c.pply end. they would 
still be ont-it·l ed to overtime compensation for £'.ny workweek in which 
they ho.ndle d goods storod by the general publi,c rdhcr thEm by shippers. 

. . . 

Whe ther or not theomployeesin question arc in fact the em
ployees of 'the r c. ilroad compe.ny or of tho . tormin£'.l company .l~ould c.ppear 

. to be irnr.:'J.1.teri a l. It is true that. for Section l3(b)(2)to apply., the 
employer himself must be subj ect to Po.rt I of the tnt orstc.te COlmllcrce 
Act, but i n the Bc.ltimoreo.nd Ohio Rc..ilroc..d .cc..se, supro., it v;o.s held 
th[,t the Intcrsto.te Conunerc·e Co:rnrnission has p01!Ver to regulc.te r .c.tes for 
warehousing s ervices furnished by tho rc,ilroads or their r.ffiliates or 
subsidiaries to shippers. Thus, if the vV'o.rchous(: is used to store goods 
for shippers or is otherwiso used incidontC\.lJ.Jr to trc..nsportation by rail
roo.d, the terminc. l , compnny would itself be subject to regul c.tion under 
Po.rt I of the Interstc.te COIl1!!lorcc Act c.nd ell . employeos engagod in such 
opero.tions, whether employed b.y the rc.ilroc.d or by . the t ermi;rml company 
.itself; would o.ppet.r to be exempt under Section 13(b)(2). 

On the ot her hn.nd, if the wo.rehous c is operc~ted for the use 
of the gonerc,l public and not only for usc by shippers or o.s incidental 
to rc.ilroo.d trc.nsportc.tion .. all employees onga ged in such operc,tion, 
whether employed by tho rL~ilroccd or by the t .crminc. l company, would be 
entitled to . overt ime componsation under the Fcdr Labor. $t£'.ndcr.ds' Act. 
If such employees work pc..rtlyin opero.tion of both types tho rule of 
non-.segregc..tion would o.pply, o.s stc.ted a bove, o.nd they wO'"ld be covered 
by tho Act if it , can be shown they ere eng o.gcd in interstc.to co~~erce. 

" 

The o.nswcr thus depends upqn the no.ture of the oper~tiens of 

.,,' 

the wa;-ehousc c.nd the nc.tur.e of the duties of the p£'.rticulrlr employees. 
Tl\ese fc.cts [~re ne t mnde clo[~r in t.he instcnt :Gcmorc,.nduril, but, undoubtedly, 
ca.n easily qq c.s ccrtD.ined b.-nd the ' c~.sc sottlod, depending : upon the rosul t 
of such o.n invcstiga.tion. . " 
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. Feb,ruary '.13, 1940 

Mr. Frnnk J. G. Dorsey 
Rcgionul Director 
PhiludolphiQ, Pcnnsylvanin 

Joseph Rauh 
Assistant Gcncrcl Counsel 

Request for Opinion 

--, .. : :: .... .. 

• LE.:HM:EH 

We r egret tho.t we hnve ·boon una.hle to supply you with r~n 
opinion concerning tho ste,tus of c.n umployee engccgcd in mc.intcdning 
the. livIng quc.rtcrs .of other employeos of 0. ·ccrnpahy which produces 
goods fer comme rce before this .tj,me.. We 'refer to :your con~unict~ti 0n 
d[~tcd NoveTubor 25,1939', to which you. n.ttc chcd 0. ' ~opy .of c letter 
from Mr. John S. EcKol vy, Jr. ,of Pittsburgh:, Pcmnsylvnnic.. 

Under the broc.d def'ini tion of "producc;d!!. conhdncd in 
Section 3(j), employoes engc.god in the typG of work outlined in 

.. your cornmunicc.tion would seem to be cngo.gcd· ",in 0. process or oc
cUPQtion n oc t,issc.r y to the productiunlf of tho goods in qu(;stion. 
It is cur opini c'u that it is propc.r to c.s sumo thc.t the compc.ny would 
not hc.vc the employee s in qucsti cn on it s payroll unless they wero 
ncc.ossury to the productivo c.ctivi tics c·f the c ompo.ny. It is our . 

. view thct ·compo.ny-owned houses c.nd ville,go s o.re o$-·much c. pc.rt o f , 
c.nd us n c ccsso.ry to. the process of produc.tion [~s is the fectory 
i tsclf .• 

It ·is our view, therefore , thn.t ccmp::my employees engc~ged 

in- the mc.intenunce of the compn.ny hous e s in que stion £1.1'8, like em
ployees engLgcd in keeping up the fectory, "nccessc·.ry t o the produc
tion" of the f e ctory's goods c.nd, therof'c·rc, entitled to the bonefits 
of the Act. 
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February 5, 1940 

' E '~ G. - S,ooblionko. Esquire 
Cornmonwe~lth Building 

.. . .. . 
, . .::'" ~.; 

LE:CAA:ERL 

\ Allentown, Pennsylvania 

\ 
\ Deur ~~. Scobl ionko: '". 

\ 

This .nll reply to your letter of January 26, 1940, 
addressed to Mr. Nordholm in which you present the follo~ing 
9o.s e for our 'considert..tio'n: 

Pl.C,ce-;-workcrs a rc normally puid on" the bns"is of 
voucher tickets which they must turn in. It, appears ' tht:.t 
;ften,' as yotJ.~ put it, the employees II convGlIii~nt lyl,1 105'0 these 
vouchers and ' still denu::nd ' puymtnt . You ask whether ' the ' 
company m,a.,y ' ref'usepaymen'j:; to.employoes who do not have 

' their voucher t i 'ckets. ' , ' 

Sec~'ion 6 of, the Act ' requires' the ' employcr" to p~y 
ea.ch of ' hi's empi oyc0S subj ect t'6 the pr ovisions of thE: Act 
c.t iee:.st 30 cent:s n.n hour. , In our opinion if an employer 
does not ' po.j h is employees the 'equi vo.lent of 30 c ents an 
hour f<?~ c..ll hours w~ich th0y work in any workweek, he will 
net meet thE;) "req\l.iretnent5 of Section 6 regurdless of tho 
f ect thet the employer has not mc.de sufficient pc.'yment , 
bcc~us €: t he employees have lost their voucher tickets. ' 

Very trulJ~ yours, 

For ' the General CounS ef ' 

By _~........,_-..,.,..---_.....-_-
],iilton c. Donbo 

Chief Opinion Attorney 
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Februa.ry '6, 1940 

Mr. Po.ul W. Adc.rns 
The Mo.nu facturers Asso cic.tion 

of Cormecticut Inc. 
Fifty Lewis Street 

.Ho.rtford, Conne ct icut 
• • I • 

.' " , . 

LE:NSA:AC 

Rer"crcnco is mb:dc ' to your l crt;tc,r (Fil:e No . 1301) in which 
you inquire whethe r tine s pent by employee s· in using the · shower reom 
f o.cilitic s c. ft c r the end of their rcguh~r shift should b o . ccnsidered 
c.s hours worked for the purpo ses 6 ft!).c Fe;.ir L!:.bor St~md :,rd s Act c f 
1938. I regre t t hc,t :;..n e::.r lic r reply "I'il:, S net possibl e . 

In your l etter you r6'fer tc pc.J;'Clgro.phs 2 (mel 3 ef Inter
prcto:l?ive Bulletin No . 13, and point cut thd ·p::-.rc.grc.ph .2 .stc.tes 
-thc.t l,lours vlOrka ci" include c..ll t ir1e .. during which c,n employee is re-
quired t o 'b e 011 the empl e'y or' s preni~cs. . 

Vl'hcthcr c- r not tine spent b y er!i.p l cyee s in ta.king sh cwers 
should b e c(;nsid c r cd hours workod dep~nds , o f cours e , upon th e fa.cts 

i' in th e pc.rtic~l o.rcc.se .This Division is · net . pnpo.red i~ t . the present 
time t o express any' opini cn on this mc..tter. 

17966 

Very truly ycurs, 

For the Gcnc rc.l Couns e l 

By __ ~~~ __ ~~~ __ __ 
Hilton C. DC!lbo 

Chief Opinion Att orney 
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(Copy) 

1I.r. H. N. J ohnson 
Box 688 ' 

:' 

I , 

Fobruory 8, 1940 

." 

Spnrt~burg, South Cc.rolina 

Dear Mr. Johnson: 

LE:THT1SAF 

" 

This is in reply to your letter c,f Ja:nuc.ry 2'5, in which 
you , stc:te toot you are "mrudng a proposn.l for cc.rrying. the looi1 
in c. pD.nel or screen body r.1otor truck, to (md fror.1 the Post Office 
and the rc.ilroc.si stc.ti~:m. fI,' Y(.u' inqui,rc whe,the,r persons who mc.y be 
employed by, you for this work would b~ .. ~ubj{)ct to thE.: Fc..ir 'Luber 
Sto.nd::.rds' Act c:nd the "Eight Hcur Law:, II CLnd vfhc.t the wq:;0S c.nd 
hours should be for these me:h~ 

The v'I'U.ge c.nd hour provisions of the Act &pply in genera.l 
to c.ll employees o!lgf.'.g~d in. int erstCLte ccnuaerce or in the pro'duc

' tion of good s : for intersto.te commerce, unless otherwise exempt. 
We c.r ~ encl osing ~ copy of the Act Qud copies of Intcrpretc.tive 
Bulletins No s. '1 D.nd 5, dealing with ,its gen~rc.l coverc.ge. 

We would direct your attention to Section 3(d) of the 
Act~ excludi ng from the coverc:ge thereof Empl oyees of the United 
Stc.tes. ,In our opinion, thc:t' section does not cxenpt fron the Act 
employees 'of pri vCLte contr['~ct .ors with the Pos:t ',Office Depc,rtment. 
From the fc.ct s ' contc.ined in y'cur letter, it , Is our opinion thc.t 
er.1plcyces of contractors eng~bed in trc.nsporting the mc:ils between 
the Spc.rto.nburg post ciffic'c', ' dopots end stc.tions c.re cngcgcd 'in 
interstnte commerce and, therefore, su~ject to the Act, unless 
othervlise spc~ificully exempt. 

Se ct i on l3(b)( 1) provides o.n exemption freD' the :r.l('.xir.1un 
hour provis ions of the Act fer l1a.ny employe€: .... vith respect to whem 
the Interstc.te Co:ru::crce CCl'!lr.lissicn hc~ s power to est c.blish quc.lificCL
tions ::J1d p.c.ximUIn.hours .. ,of s e rvice pursuc.r..t to the provisicns of 
secti cn 204 of the 1o,1etbr , Crtrri c r Lct, 1935." Wf.J c.r c enclosing c. 
copy of Inte'rpretc.ti vo Bulletin N( . 9, clec..ling with tho scope of 
this exempti(',n. 
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Mr. H. N. Johnson Page 2 . . . .... . .. . 

The Interstate Commerce Commission has disclaimed 
/ jurisdiction u~der the lTotor Carrier Act of employees engaged 

in the transportation of mail under.c.on~ract with the Post 
Office Department in vehicles used exclusively ror ' tha~ ·purpose. 
See 3 M.C.C. 694, 697. It would thus o.ppear that ~u'ch employees 
are not within the exemption provided by Section 13(b)(1) of 
the Fair LQbor St~ndards Act and since it would also appear th~t 
they a re engaged in interstate commerce witpin th'e I!le~ning of . 
the.t Act, it i s the position of this orrice. that, at lea st when 
such" employees : ~re emploied. by Ii cc.rrier ; dper£d::ing under Govern-

. .' ment cont ract. , for tlie transp.ort~tion o,r. min in" vehi cl e s used 
exclu~ively fqr , thut purposs, they ere entitled tc overtime 
compens i:.t ion ' \irider Section 7 of t:pe .t<'u.ir Lo.bor Sto.ndo.rds Act . 

You ' u.lsa inquire how ' mo.ny hours you rnc.y hold your em
ploye cson' or ncc,r the job "while not on duty . ' On 'this mr,tter we 
would r efer you to Interprotc:tive Bulletin N'o . 13, c.. cO'py of which ' 
is enclos ed, [net wot;ld cc..l1 your pC'.rticula r c.tt ention to po.ro.grc..phs 
4 to 8 of t ht:.t bunotin. For your informc..tior.. ~ wc; c. r e r.lso enclos
ing to copy of Interpret c,tive Bulletin No . '4 (mel would ce,ll your 
o.ttorrt ion t o po.rc.gro.ph 4. In o.ddition, you will find enclosod 
c, copy of Rcgu l o.tions,' Pc..rt 516, 'speCifying the r ecords employers 
arc r equired ' to ,kc,op for the- purpos e s of t he FLir L£;.bor Stc.nda.rds 
Act. ' 

As to whethe,r your employoe s would be subject to the 
"Eight Hour La.w," I run, r eferring your lett er to the Intcrstr;.t c 
Commerce Comreission, und e r which thr.t law is a dminist e r ed. 

If, c.ft er r ea.ding the enclos od mc..tori c.l, you hc..vo an y 
furthe r qU,estions, ploc~ s c' do not hcsitc,t <:. to c p.ll upon us ugnin. 

Very tnlly 'yours, 

For the Gcnerc..l Couns el 

By __ ~~ __ ~ __ ~~ ____ _ 
Milton C. Denbo 

, Chief Opinion Attornoy 

Enclosures (8) 
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,' . " This wili , r~pIY to" yo,ur r :0cent , ~e~t9rs , c~nos; r.nfn.g , 
.'. the c~pplict,tion 0 f .;tpe F,c.ir Lo.P9r Sto.ncbr.~.l? ' Act. : As you wi.ll 

note in the enclosed ,copy of Pr.'8S,S . R()loo.so~ · R~,~09 ,in: ou.r 
opinion, tho longest: period o.{timc: over ~i~t c6.rnings ,IJ1D..y 

; be avcrD..ged to determine ~ ... hethc~ 'the employer hc,s pc.id vro.ges 
c,t the ccpplic:::tbl,e m~~imum wcgerq.,te is .. 0. Vfcr;k~;;e ek c,nd thoro 
filly b e ,no c.vcr.c,ging of Wt.gcs over .·,two , or more work'J'!(~(;ks. . lITor, 
o.s , you wiJ,l ' npte in P~r.o_grapfL5 , .<:tithe , enclosed Inte:rpretc..ti Vii:; 

, Bulletin No. : 4,~y, ho)ir~ : b~ ~,vcrt:,gcd ~ver two ?r mor e . wcc~s 
for the pU,rp9:~Gs· of thy ov~,timQ provisiolls ef Se ction 7 of 
the Act. . ' , ' ., ' -":.' 

, J 
} 

, .. ' Tho' "one-thoj~~~d , h~ur.si, ,provi,S;io¥t to '. whichyeu 
rofe~, hus no £"P1?licc.tion wh,\l:;soeyer~ . ·, Tb~ct provisio~., con-, 
taincd iri Section 7(b){l) of thcAct mer ely ~rcvidci for ~ 
p,t;.rtic..l exempt icn from the eV8rtime r equirement~ of' t he A~-L 
For your . ,informc..t ion 'wi:t;hrc,spcct, thor.pto" I. should like to 
refer you '· t e . thp encle,sed Iirt;Gr.proto.ti ve . .i3ulletinNC'. ~ 8, . 
po.rticulc.rly pa.ro.gruphS 16 through 20 thcrc,cf'. . 

. . " , . . 

You .stc,te tbc.t yO)J. e r e fo.ced with c, pe:.rt:i,c).llc.r 
probl cI!)- in viow of th~ , ,tCect thnt, "At the clos e of u weo.k en 
operntor might huve' Ct lot of work nino;.tcnths finished but 
the cr~dit for. tho pi cce-work on this let. goes ever in to tho 
succ'ooding week, cc.u~ing D. shortage in ono week c, nd ::'.11 o.vcr{~gc 
in the other ••• " , The:, emplcyer !'lay in such C Q SE; r (';c..scncbly 
'compute whc~t WO. S E;.(::tuel1y ec.rned en the unfinished l et tho 
first week . We have suggested in sir.dl c.r cc.ses thut the ·en ... 
ployer night de so by koeping c. rocord of tho mJIlber e f hours 
worked on ' t he unfinished lot the first woek tUld of the nunb cr 
cf hours ' W9rkcdtc' finish it tho second weck c,nd IllloCD..to the 

, piecewo r k ec.rnings f c,r the lot over the two weoks in prcpcrticn 
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to the: nunbe:r (· f hours worked ouch w08k. If 0. r ,cc. sGllflple, · , 
L'\ethod of cc.l culc.,ting who.t vms c.ctually ec.rned the fir~t · 'We(;k 
cC.Imot b e devised, then the only ,so.fe · cC"ursQ . ;fcr tpe .er::'Ployc.r 
to pursue is t c pc,y !~n cxtrc.. Ol"lcunt the first wode to. bring 
the ec'rnings up te· the c..p:ol ic o.blc miniDur.-, "m.ga r~ ·.te . In the 
lc~ttcr ca.s a , howov er, the cnplcyer is net pcrpitted to deduct 
freD the 0I:1.'Plc.yeos ' oc.rnings in excess of the ninimun in a sub-
~8quent wool:: in ·order t o .bc.lc.ncc. tho CJ:lGunt which tho cI:l'Ploycr 

.:vms· reqtl.i~.?·d . t :Q . p~.y to ~ln~c . ~p. th~ ninipUl71 in 0. precoding. week . 
Such de.ductic n is in tho nr.turc of f~ "kick-buck" cnd V/ill con ... 
stitute J.~ vio l c..tiOn o foScction 6 of tho Act. 

Enclcsures (4) 

#57818 
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Very truly yc·urs, 

Fer the Gcncrcll Couns 01 

By ____ ~~~~~~..-.---
EiltC'n' C. Denbo 

Chief Opinicn ' Attcrney 
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E .• L·.N~tt, : Es'qu ire 
Assistant 'Coun'sel' ' 
Thes". F • 'Goodrich Cotnpany , 
Akron, ,Ohio ' 

. . , " . 
. . .. 

D(38,r Mr.. Nutt: 

- .: 

.,' 

, ' . 

L~:CAA:GNS 

," . , T~i~,:· i·s in reply, to your letters of August' IS' and Nbvember 
14, add:r,esse:d' ,:t;o ' ]'vIr. , M6i~ulty, 'in which you ',make inquiry :regard
'irig the applicabil'ity 'of the e:x~cl..\~! :fve:: 'and ad;r~ir.li '~trative ~x~mp
tion provided by Section 13( a)( 1) ' 6f -eire Fair Labor Standards Act 
to sever,al of your, foremen who are paid on an hourly basis. 

, . , . 

It appears ,that during the first year of the effective 
date of the Act the foreman in question, who you state "meet all 
of the requir ements outlined in the first fi vo paragraphs of 
Regule.tion 541.1" were paid on an hourly be-.si s ranging from 54 
cents an hour to 69 cents an hour, which latter n,te was in effect 
when your August 15 l,etter WD,S 'wTi tten. You further ste.tc thllt 
it is contcmpl£:,t,ed that tho emploY00s in question will be required , 
to work 48 hours a week and occD.sione.lly more, fore period of 
sevoral months, ,a nd that during such period their Garnings D-t 
their basic hourly rate" plus bonuses, v.rill b e: c,onsidorably in 
excess of 030 per workwook. 

During thE: first yefJ,r of the effective dat e of thd ' Act, 
while the maximum hour require~cnt was 44 hours a workweek, tho 
sc,ls.ry requir 0merrt of Section 541.1 vms met in the case of D.n 
employee who r0coi vod c, sufficiently high hourly we.go to compen
s£..to him at , ~30 or more for a workv-rG0k of 44 hours. ,An hourly 
rate of 69 cents wus noc(;ssc..ry in th::.:.t si tu c,tion. When thE: appli
cable maximum hour provision wc..s reduced on October 24 of this 
yeo.r to 42 hours ~ worlcvfcck, c..n (;x0cuti vo and cdministrr.,ti vo em
ployo€: paid on c..n hourly bc..sis must recdv€; c. sufficiontly high 
hourly n,tG t o compensc.to him c..t ~,30 for [;, worhvo'(;k of 42 hours. 
An hour ly rete of r,pproximc.tely 71~ cents is nocessc,ry in thc,t 
situc..tion. 

Your c..t tc;!ltion is dir,ccJ~Gd to tho enclosed copy of our 
rocords rogulc..t iQns,· Pc.rt 516, in which the question of bonuses 
is discussed in Section 516.4(f). 
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vvhcth (;r c. bonus may be included in q(;termining \mon the 
s~lQry rcquir~mcnt of Section 541.1 is mct . dcp ~nds upon tho 
nC.tur c of the bonus , iJ.bout 'which no informc~tion is gi von in. your 
letter. Only 0. production bonus, whiqh bC0.omE.:~ .pL~t of tho 
employe e's r egulr.r hourly n.t e of pc.y I mc.y bo so inciuded in 
th~ ~fcck ; .in whi.ch- .i t . is" .cc;;rnod . Thus in dei1 ~rmin~ng whether ::..n 
omployeo i~ r. C:~<;l iving :n~·· cents (:,11 hour, the. D.:lnount· pc..id C. S a. 
p roduction bonus for the weck should be c.vcr c~gcd OVGr the tot:::.l 
hour.s work..cd in the wook ~ rho c qui vc.l cnt; hQurly rc.tc th~S ob
.t .c.ined e .. dded. ,t~ thc. bf.~ sic hourly r c..t c p c. id IDYS.t .yit..J,d 71"2 . c ents 
to sc,ti.sfy. t~c . sr-.lv.ry r e>quir cmo nt of Sectio~ . 541 •. :1 ~ . Thus ,if 
the. bc.sic hourly rd c ·pa.td is l e ss ·then .71t c:cnts but .. tho 0mployec 
i ·s c.1so pc.id c. :produqtion. bonus' i ·t TIlLy . he thd· :the .,ompl,QYc.o is 
c..n ex(;)cuti v..o .c..nd . r...dministrf_t i vo employee· o:q(; week l'.nd not . :c~nother , 
depending upon th:e .c..mount qf the b onus . 

As yeu -I~c.y knc.vv, it he,s b C0n tho poli.cy of; this cff'ice to 
. re.f1rc..~n ~rom ~(:.king dofiAit (; J::tllings ,t.s to th(; c.pplic c.bili ty o r 

, " non- c.pplicc..bili ty of the cX'ocuti vc t.nd .o..dministrc.t ive., exempt ion 
, in pLrt i euler cc.sc.s. All of th e r cquir.omonts .of Secti on 541.1 
must b e met in ::...ny , Cc. s c in which the exempt i on is sought to b e 
mc.de L~pplic ::...ble . 

Enc1c.suro 
49417 
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V(:ry truly yours , '. 

For the GEncr~l Couns~ l 

Bv 
" ---.. ........ .-.--Mil t cnC:-15enbo 

Chief' Opinion Attorney 
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Mr. N. B. Carst arphen 
- Wabry and Carstarpheri 

331 Ward Builg~ng 
Shreveport~ Louisiana 

Dear Mr. Carstarphen: 

- J!I: ....... - "':. .., ':.,., , .. ,. . 
" ~ '.' . ,', ~"" .' ... \ 

- ' . ', \.... • I 

LE:CAA:GNS 

. Th,is will reply to your .letter of September' 1 ~ 19'39. 
I regr~t t 'hat a n earlier reply was ·.~ot possible'. 

The Fair Labor Standards A~t~ a copy of whioh is en
closed, r equ~res that every. employee subject to its provisions 
(engaged in' ·interst·a.te commerce 9:~ , in the production of goods 
for interstat'e commerce) re'ceive at .least 30 cent's an hour · and 
overtime compensation for al1 · hour·$ ,wo,rkedin excess ,of 42 ' hours 
in any workweek; ' at a r ate at :least .oi1Ei E:.ii.done-half' . times' the 
regular r ate of pay · a.t~ which sucher?plo~r€:e is er.J.ployed • 

. Paragr aphs 10 through 12 of the enclosed Int ~rpr eta-

. ti ve Bullet in No. ' 4 outline the ,metl;1op. of , computing a s e.h..ri ed 
worker's r egula-r ' rate . of 'p~y.If 52 hours was the r egul c.r number 
of hours wprked during the summer months, comput ed as -indict-.ted 
in pa-n.gra:ph 10 of Bullet in No.4, the equiva l ent vveckly wuge 
may b e divided by 52 to a rrive at the r egul a r r~t e of pay during 
such .months. If 5~ hours was the r egular numbi r of hours worked 
during t he r est of the ye8.r the equiva l ent weekly wagb ms.y be 

.divided by 5~ hours .to arrive at t he r egul a r r at e of pay during 
such pe riods. 

If ~ employer prior to the Act customarily allowed 
h is employees vacations or holidt:.ys 'with pay the deprivation of such 
vO.ca tions und holidays by the employer occ U.us e h e is r equir ed 
t b p e.y overtime under the Act, may consti tut6 e:. vipl r_ tion of Sc c
tian 18 t hereof . The Division, thorofare, Ce..ILl1ot (,pprov(; of such 
deprivc..t i on. 

I n computing the r (;gul o. r r c..to of puy fr c.ctions of l e s s 
t han one- half cent ITle:.y bo disrogc.rded. c.nd fr ncti on s o'J'cr one-h., lf 
cent shoul d b e: r a is ed to the next full c ent. Fractions of anc
hLlf cent mu st be r ct t.. inc d or mc. y b e rcds cd to the next f ull c ent. 

Enclo sur es (2) 
28165 

- 16 ... 

v cry truly your s , 

For the G (:nG r c.l Couns cl 

By 
-"-l'IM~l""l":I:t:-:o:-:::n~C~.--"D;:c:-:::n~b:-:o:---

Chief Opinion Attorney 
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Mr. Pcul C. Th:mn, Jr~ 
302 - 6th Avenuo 
Pertsmeuth, Virginic 

Dec..r Mr . Dunn: 

,Febtucry 9, ],940 

Iri rc:ply rc.fq:' to: 
LE:OS:LS 

Cengres smcn Darden's e:('fice hc.s . referred 
yeur request c..beut the Fc..ir Lciber Stundurds, Act. 
ec.rlicr r eply w~.s net pessible;. 

to. this Di visien 
I regret the~ en 

Yeu st ;:~te thc,t yeu c.rE; employed by the S:oc.op;c.rdAir Lino 
R£.ilvl£'.y Compc.ny (.nd thc,t yeu 'wish to get evr;: r to t(hc. depet ' tickE)t 
effic () in p'er tsmeuth, in , ord(;r to 1oc.rn d::>eut r ,c,ut (: so, t [~riffs, etc . 
Yeu inquire whether 'th e wt..gc c;nd :heur p~ov-isioIlS ef tho Act rc~uirc 
the cempc.ny to. pc:,' you fer thE:. t:i:me so spent. ' " 

The questien TLcisf:d in your lett e r is vlll'l,ethc.r the: time 
veluntc.rily 'spent by cp empleyee' in lcc.rning 'n ew metheds G.nd tech
niques shc..ll be considcr~d "hours work(.,d" under the ,Lct c,nd , thero
fere, pLid reI'. The D~.visien hes discussed this preblem'with r (Jfcr
oncc , to. meotings Lnd l~;ctur c s in .p. recent r tJyisien of p c~rc,grc,ph 15 
e 'f Interprctc.tivo Bulletin No. 13, ['. copy ef whicn is (;nclos(;d . In 
our opinion time sp ent in l e[~rning. nmv skin s er methed:;; "Nill not be 
rGg:::~rdod r.~s t i me worked unl e ss such C'.cti vi ty Ifl£.Y r cc. sonc-,bly be con
sidered pc.rt of the job. However, you de net furnish c sufficiently 
dot:::.iled st c.tcmcmt of f c,cts to. en~ble us to. express [:11 epinio'n e. s to. 
whether yeur r..ttcndc.nc(; in tho Pertsmouth ticket effice; m:::.y b 'c so. 
censider,cd. 

Fer yeur furthor infermLtien I C'.T.'l anclasing Cl cepy of tho 
Workers' Digzst. If' ~r.ou hr.-vo r~ny qu estion s plcc sc do 'not hcsik,t(. 
to c:::_ll en me Lgc.in. We [.~re r eturning hr:: roy.rith you r sclf-c;.ddrcss cd 
envelope. 

Enclesure s (3) 
15181 
21531 
25861 
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Sinc er e ly ycur's, 

H::.rold D. J nccbs 
Ldministr["ter 
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Fbbrtli1ty ~' ~ 1940 

' Mr. E. F. Walker 
Seoretary-Treasurer 
Rhode Island Textile Association 
49 Westminster Street 
Providence, Rhode r'sland . , ~ 

Dear Mr. Walker: 

" . 

LE:LS:AP 

I 

This is ,in reply to ' your request for an opinion on the 
applicability of th'e textile miniinum wage order to engravers in 
textile printing 'plants., ' 

You state'in your letter that the en'gravers a.re "employed. ' 
by J'~ants which ~rint ' fab~ics manufactured and, ovmed by . other com
pani~s. 

'~ect'ion (c)( l) of the 'order is " applicable to the "hleach
ing., dye i ng , printi~ al~d other fini'sp,i:hg of woven fabrics'" f 'rom 
enumera.ted f i bers . Any plant which .ts · ~ngaged in such processing 
comes within tho terms "of the or~er/!3ven ' if it is not engaged ' i n 

', ' 

the manufacture of the , fabric or ' ha.s hot aequir€:d title t o t h'c ' fabric. 
The order is not confined in its application to finishing and p'rint ing 
done in integrate~ :plants. ' 

All oo cupa.tions" in the ;tcxtiJ. c indust'ry which a r e n e C6SS l;:. r y 
to the p roduction of textile ar~ cover ed by tho ordor. ' Under this 
rul e it would soem clear that the order ,is aIJPU~ able to the engravers 
mentioned in your letter. 

It is r ogr etted tha.t an -ear'li e r reply to your l etter was 
not possible. 

Very truly yours, 

For tho General Counsol 

By 
----~J~o~s~c~p~h~R~a~, u~h~-----

As sistant General Counsel. , 

Enclosures (2) 
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LE :HCD :llBS 

Hr. Wesley Hardenbergh 
Institute of JI..meri can l\ ~eat Fe-ckers 
59 East Van Buren Street 
Chicago, Iilin6i~ : 

Pursuant to my · conference of January 10, 1940, ' with 
represent8.tivesofthe Institute of P..merican k.ec.t Packers, I 
s ent vu.rious members of mil' Di.vision to make a thorough in'Ves
tig~!tion of the operations conducted in 'mec,t pc. cki:1g estc.blish
ments. Sueh investigc.tionhc.ving been com;)lcttc., I desire rJ,OW 

to rec~ffirrn our position with rcsne et t o ·th E; f.D~)J.icLtion of 
the cXel.'lntion provided by Section 7( c) of tXH; FeLir Lc..bor 
Sb::mdc,rds i-. ct to the l'ne o.t pc_eking ind.ustry. 

Soction 7( c) of the Fdr Labor Sto.ndD-rds Lct gr:,,-nts a 
14 workwe eks (:.xcmption i'rom the hour provisions to 6mpl oyecs of 
[.n employ er engq~ od in tho "h:;:.ndling ~ sl f~ught('ring or dressing 
poultry or ' li vc stoc~c." In L:. l ·r:::tt c r dct ed Dc combf..'r 20, 1939, 
our Gcnc r 8. l Couns c;l, ·Mr. J( cNul ty, informed ?OU thc:'i:;, in our 
opinion, the LJ.terpI'l t c..tions coIItc.inod in Pi:.r c.g;rl.phs 21 to 24, 
inclusi VI"" of our Intcrprct<4ti vt:. Bull etin 1'<0. 14, insof2.r c,s they 
r e l c .. ted to the mc (..t [;nd livc_stock indl.1st r;,· , we 1' .:': corr (; ct. 

Aft e r c l.:.r f; ful considerretion of the r eport :rr.~'.dc to :rr.e by 
tho mcmbE;r s of tho Di vi sionwho investig: ~tco. thc mc.c.t p ~.c;cing 

c sto.blish1Tients r oc c;;ntly, I h c:v o o. lso concludc,d tli,t th:- intc-r
pr c tc.tions cont~.inod in our In·t crpr ctc.tiv() Bull etin :No. 14 ::-.ro 
corroot. I therefor,: desire to r c;c.ffi.rm the opinions exprossed 
in n::r. ~:icNulty' s letter to you. 

It is my opinion, thc.'l'<.·for c , th(.t the only op E; rr.tions 
conduct ed by mc. l.~t pc..cking cshcblish.'1lonts, which ::,.1'0 'Nithin the:: 
Sc:;ction 7( c) exempt ion, c. r (; the op c:rtLtions of h::'.l1dling, 
sh.ught (;ring~ c.nd d r cs si!1g L.nd those opur ::.tions imrr·cdL;.t cly 
(;s sent i e. l th c'r (:to, e. s expl ,: in:",d in P1;or ~.sr c..ph 23( [~ ) of Int c r
prr::t<:.ti ve Jull ctin No . 14. rl'he: cxem-r;rt; 01J cl·r.~tions ','{QuId , 
ther efor e , i nclude the trc..nsporting to the sl ~ ughterhous o , 

stocky~.rds or othe r plcccc wh(;rc the livLstock is to DC sold; 
r(;coi ving s c.mc , v{o i ghing or othor,Iis E:; dct(;r~:' ining t he br...sis for 
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~r. Wesley H~rdenbcrgh Po.ge 2 

payment to producers; grc..ding; s elling; slaughtering; (.no 
dr c: ssiI1~ . " Drcssing" would include the 1;>lc0ding, removing hecd , 
hide" hLir, entrr~ils ~nd dirt und the opcrc.tions performed upon , 
vIC.rm f(;.!lcy mcc.t s before they un: plc.ccd in coolers. The torm 
"drossi:ng" would l~ls,? s c c,1;Tl: ,to include the pl~~ cing of shrouds on 
cr.rcc.ssc s i s they move fr'qm dressing rooms ' into coolers; the ' 
trc..ns'forring into tc.nks from , the killing; qr drc's sing rooms of 
w['.rm fc~ts t~nd oth~r , products which t'.rc to b e cooked or r ondered; 
end the operc.tiOl~S of cle ~:.ning, ~r c .. ding '.r.nd ' f irst ' dry ' sc,~ tint; 
performed .upon" c~sings before , th~y 'C'. l" e pluccd in c'ootcrs .. 

Vc'ry truly 'yours, 

,Philip B. ' Fleming 
Col, Corps of Engineers 
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Feb r uary 3 , 1940 

r'ir . M. E. Grindstaff 
Aber.deen stora·ge· Comp'any 
Aberdeen, South ' Dakota 

Dear Mr . Grindstaff: 

.J 

" :. ,"~, .~" 

.- '1 '. 
, .. ' .... -

LE :HH :DG 

• 

" 
We a re writing:}rou e.t this time i'n ~eply t o your ~n

quiry , conce:rningthe:' ap])licabilit~l 'of ' the Fair Labor stapdards 
J.ct to your, bu·siness. :fe regret 'very much that we hav e b een 
unable to wFi"c 'e you before ' this 'time . 

In your' lett,er ' you list four types of oper~,tions , in 
which your corilr- nny is engaged tind you f;, sk w[!Cther the employe(~s 
who perform work incidental to these operatiuns &. r E:: entitled to 
the benefits of the Ac't . 

'{iith r es1?c ct to that fes.ture o f your 'busin(;:s5 which 
,invol v e 5 the s e lling of coe,l ' at rctc.il w£; desi,r -s l;o point out 
th~t t he benefits of the statute!:.!.py:)l y to Gmpl oyoc s ongEtgcd in 
cOJ1l11(:rcc or in the nroductiol1 of goods for COIl1r.1crc (, unless othcr-
,lin 58 OXOF..?t . Y01l rnlst ' de cide the~'ofor6 vI/hother the s e crr.ployocs 
arE. so cng<·e;cd c,nd if so whcthc.:r any 0xcmption is c,pplic[,.blc . 
Since the: coYc r£,g c of th e .;~, ct depends ontire:lJT upon the f ;;:cts 
in ce,ch c <.:;,sc we; rind it difficult to ;;...dvis ( you dd'initoJ.y o.s 
to tho st c,tus of' those: -smoloyc.(;s. For this r cr, son VIC ~: r c on
closing copi c. s of our Int Grprc: t c.tivc Bulletins 1I:os . 1 c.nd 5 which 
uxplc.in tho g,-ncrc.l scope of covc) r[q?; c of the StLtuto !.nd [~ copy 
of our Int crpr c.t c.ti'vc 13ullc.tin No . 6 doc,lin~ .vi th th e exemption 
provided i n Se ction l3( c.) (2) to c.ny employee cnCc.g,e.d in c, r c t:::.il 
or s orvic e (;:s t o..bli sh.'11 cmt Jeh c: gr(;c.tcrtx~rt of' ·,:rhost. sellinG or 
s e rvicing ~. s in intrr.stc.t u co:mr:)c rcr~ . In connection ,vi tt this 
1c.tt€r qu e stion W(; Yliish to c :;.11 your L.tt ontion to . p~~r[. f.;rr..,phs 5 
through S una. 21 through 25 of Bullctill lJo . 6. ~k ~lso de sirc' to 
remind ~TOU the.t ov en if this ('xG1!l;.,tion should othor'i:is t:: be c.p
plicc.bIIJ, ~!ou r cmF'loy0 (~ s cngL .. r,cd in this fc~~tur c of your business 
'dill still b e Emtitl(;Q to tr.c b enefits of thc Act m:lcss there is 
r...n c.ctuc.l ph:.,rsic ::..1 s('pLr c.t ion of' this f'c L.turc f r om oth(;r f ~,c,t ur(;s 

of your businc. ss ', ;hich ~' ,r(: not within ':.ny c. x cnpticns . 

~vith re spe ct to th e distrj.bl,~tion of c ::'.rs 'ah ipn.~d i!1to 
the stc.tc by Co1gc..t ,; - P ::.:.l molivc- Pcot Com'Pt~n~l c.!ld oth e r su.ch 001"',

]Jenies Yie CLIl your ,~ttQntion to :r~.,rc"gr Lphs 14- 16 of the enclos e d 
copy of our Int :::.:rpr ctL'i:;j.vc Bulletin Ho . 5 from "',hich ',vc 'oclicve 
you ~'lill b o c.ole to dotermine the stc,tus of employee s ongc~gc:d 

in this ';:ork er in '.'<or];: inc ident <: 1 thoreto . 
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Mr. M. E. Grindstc.ff Pege 2 
, t 

'. lVith respect to No . 4 of your l ett e r regr.rding tho furn-
ishing of ice for r llilro c.d cc..rs which go out of the' st c.t o ; · it is 
our opinion thc.t employc::(;s engc.ged in this work c.ru entitled to 
tho benefi ts of the stG.tut e upon the some grounds us thosc ·" employed 
in the distribution of cc.rs referred t e in. the preceding po.ri.:.gr::_ph. 

In No. 3 you st t:~te thc:.t you pick up freight c.t depots in 
the city c..nd deliver the freight to loco.l firms or to other depc·ts. 
In COTillGction with this collection c.nd d6liv0ry service tho questi on 
D.rises ,,,,hether yeu ('.re oporo.tirtg under c. contre,ct with thE.. ·l" o.ilrcc.ds 
t o furnish them w'ith collection cmd dolivery service. to ::..nd fr om 
their tcrmil1r:. ls. If such is the c c, s c i.t th0n becomes impc:rt2.nt to 
decide whether ' the omploycesong·c.gcd ·in t his ',york ·c.re exernpt under 
Se ction l3(b)(l) c f the Act [~ s c. common or cc,nt r Lct c~trri 'e r sub
ject t o the jurisdicti0n of tho lriterstc.t e: .comn10rc o CO!!ll'lli s sion 
under Section 204 of tho Motor Currier Act . 

I f the ent ir e operc.tions of this dopc;r tmcl1t cer e devotod 
to pick up c..nd delive ry s arvice under contr~cct with c. r c.. ilroCLd, 

. 'it wou l d se em thc.t th E> exemption ur.dcr Sccticn l3(b) of' the Act 
would not be c.pplico.ble c.nd thus th~,t t h o omployc0s will be sub .. 
ject t o both the wc.ge ::md hour prevJ.sJ.cns. On the ether ha.nd if 
no c ontract exists b et ween thE; c ::.rricr f~nd the r r·.ilroc.d, it is our 
"pinion thI.;Lt the: cc.rrior weuld b~ subj ect t o tho MGtc r Cc.rri cr Act 
(cnd thu s not subject t o the mn.ximum hqur c.n;d overtime provisions 
of the F~.ir Lc..bor Stc..nd::.rds Act dcspi tu the i'::',.ct th::d; it picked 
up or delivered bc,ggr.\ge o r fr eight t v or frc m e. re.ilrcc.d st c.ticn. 

It nr:.y be, however, 'thc.t thisfec.turo o f your bus;iness 
involve s !1 combination of the [~ bove retorrod to possibilities • . 
If .. thorefor o J c. p e rt of y ou r oper r.'.t i ons r.:.r e und er ccntrc.ct ','lith 
c. ·r c.ilroc.d c.nd the remc.inde r r..' f your opcr t\t' i cns e r e for the 
goncrcl.l public t he coven.ge cf the str.tutc t c . . y our em-rloye e s be
cerne s c. V6ry close: questicn c.nd one upon which we di: ~ :.(lt fccl 

. tht:. t w,,-, cc,:~ express Q. defil:itc op,ini oH r,t this time . Tho qu'6 s
tion will ul tiJ:nc,..toly he. va to b e decided by the courts ~ I t would 
seom cdvisc..blc, however, to c ompl y wi.th tho provisicns of the 
stc.tute i!:.. such t.:~ c~s C c.t lcc..st u!ltil ' ~uch time c.s the courts 
h['.v(;; mude c. detormi pc.tive rulh~g upon this quostion. 
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Februs.ry 3, 1940, 

Mr .o H. E. · Grind staff 
Aberdeen Storage Company 
'Aberrdeen, . Sou th Pakota 

Dear Mr. Grindstaff : 

" , -

LE : 'ItH :tx1 . 

• 

We a re wr:iting. you at this : time in reply'to your in
', quiTY concern ing the applicability of the Fair Lahor Standards 

.Act to · your bus iness. ~Ve regret very much the,t ','re have been 
unable to write you before .this time. 

In your lette.r .,you list four typf-'S of opE:rations in . .. , .. 
which your comr- any is e.ngaged and you t.. sk whe't!,ler ' the employees 
who perform work incidentai ·to these opcrat:i o~s a r e entitled to 
the b enefits of the Act. 

i'Hth resp8ct to tha t feature of your business which 
invol yes the selling; .01' coe.l at rct&il w(; ' desire to ?oint out 
th!:..t t he benefits of' t~·lC:.' statute upply to 0mpldyccs ong &.gcd in 
commerce or in tho production of goods for C0l111Tlorc (' unless othe r
wi so E)XOIr..?t . You must d e cido therefor e v>1hcther thr-; s c cmpl()ycc s 
arE . . so cngL,e;cd c.nd if so whctht.T any oxemption is :.:..pplic£:.bl c . 
Sinc E) the cov c ncg c of the il.Ct depends entire:l Jr upon the f t.cts 
in cl"ch c <:~sc w(; find it dif'fi cult t o c::..dvis ( you definitoly ' e.s 
to tho stu.tus of thos (; E:mployc.(. s. For this r cb.son we t~ rc en
closing co pi cs of our Int :;rpr(;t[.~tivc Bull otins }[OS . 1 :.md 5 which 
explLin tho g .::ncrc..l s cope ef covor tlgc of the 'stctuto end [~ copy 
0f our Intcrprc.tc.tivo Dullc.tin No. 6 d(; c.lin~ .wi th th 0 (;xompt i on 
provided in Se ction 13( ~ )(2) to ~ny cmploycG cngLgcd in ~ r ct~il 
or stJrvic (; 0stc.bli slunc;.ntt:hc gr(;[,t (;rtx~rt of' -,[hos:'. sellinG or 
s urvicing is i n intrc.stc.t (; COIl1!!lcrc (; . I n c:onrwction with thi s 
,l c.tter qu esti on '-'i'i<'; ivish to cc..J.l your [~tt (.'nticn to p~, rc-grLphs 5 
through ~7 unQ 21 through 25 of Bullet in No . 6 . 'iic ::..Iso d esin' to 
r emind you th::-.. t ov en if,this cx cmntion should ot},()nd s E. bc·· c.p
plico.b1 0 , ;rour cmI,loyo(; s Gng~_gcd in this fc~~tur c of your bt,sincss 
',,,,ill still b o (;ntitlc::d 1;0 the p cnofits of the Act unl.c ss there is 
(...n c.ctuLl ph:rsicc.l s epr. r c,t ion of this f c:....tur \:; from othe r f ::..c,ture:s 
of your busin c. ss , ;hich '·. re: not within t'~rq (' x cI:1ptiens. 

'~dth respe ct to th e: distribution of cc,rs vihip:) (,d i nto 
tho stc.t c by Co lg:::.tc:-Pdr.1clivo-Pcot Compcmy t.nd oth er such cor"
p[.nies ';, 0 c:::.l l your ~:.ttontion to jx~rc.gn.phs 14-16 of the encl os ed 
copy of our Int0rpr ct r.t ivc Bulletin Ne . 5 from ""hich we. 'ocliovc 
you ';rill b e c.b l e t o dete rmine the ste.tus of emplcyee s cngc,god 
in this ·.'IO r k o r in ';vorl::: inc ident d thereto. 
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Mr. M. E. GrindstG.ff ." 
, . ~ , . 

• With respect to No. 4 of . your 1.Gtter regLrding the furn-
ish:ipg of ice for ro.ilro::.:.d cc.rs which gQ out of the stc.te, it is 
cur opinion thc~t employees engq~ed in this. work c.rG ~ntit~edto 
the benefits of the st~tutc upon the s~e grounds ~s those ~mployed . 
in the distribution of c_n.r~ referred to tn the preceding po.r!:l.grccph. 

I 

In No. 3 you stc:tc thc.t you pick up freight c:t depots in 
the city c..n4 . deli v,or the .. freight to 1000.1 firms or to other dcpc,ts. 
In connection :w.ith. th.ls collection end dE:liv(~ty servi'cc the question 
o.rises whethor you nro opcro.t;i.ng under c_ <;lont~c:ct with thE.. rcdlrc c..ds 
to furnish them with. ccllcction nnd deliveryscrvicG tt, ::nd from 
their termino.l s. If such is the ceso i.t then becomes ' impurtc\nt to 

'. decide whothor the mnploY00s enge.ged in ~his w0!"k:. c.re . exempt under 
Se,ction 13(b)(1) o f the Act {~ S c. common or Contr::.ct cccrricr sub
ject to the jurisdiction of the Interst~~t(; COmTIlcrco' Commis sion 
under Scction 204 of the; Motor C:;.rrier Act . 

If the entire cpcrc.tiol1.s of thi s depc:rtment c,rc devotod 
to pick up c.nd doli very sorvice under coritr ::.:.ct with c. r a. ilrca d, 
it would se em that the. exemption under Sc ctien 13(b) of the Act 
wculd not be c.pplico.blc c.nd thus thLi.t tho cmploYE:(';s will bo sub
ject. to both the wc.gc r.,md heur prCVH~Gl1S . On the ethor ho.nd if 
no coni:;rp.ct exists betwu)l1 th6 c o.rrier end the r c·. ilroc.d, it is our 
opinion thQ.t the: cc.rricr would b<;:: subj oct t c tho Motor Cc.rri cr Act 
end t~us not subject to the mo.ximum heur c.nd overtiine provisions 
of the F::ir Leber Stc.ndc.rds Act despitE.: tho f::..ct th:::.t it picked 
up or delivered .. bc.ggt~go or freight t v cr frc:l'.l r. re.ilrcc.d stc.ticn. 

It l!lC.y bo, however, th::t this fer:.turc Gf. your bus'ine;ss 
involves e ccmbinc.tion of the c.bove referred to possibilities. 
If, therefore, ~.' .. ,pert vf your operc.t:i.ons . L.rc under c~' ntrc.ct ",'lith 
c. re.ilro(.d c..nd tho' . remo.inder l)f your operations. :;.rc f or the 
gcnerc-.. l public th9 covcrc.'gc cf the stc.tutc t e· Y()1,.lr E:ID"ployees be
cemes c. very close questi cn c.nd one Up61~ which we . tk ".'.(/t 1:(;01 
thc..t Wt. cc,:~ express 0. dofi::ito opiniOl.i r.t this time . Th(; ques 
tion will ul tim.:::.toly· he.vo to bo decidod' by the courts. 'It w0uld 
seom !.'.dviso.ble~ however , to conply w:i.th the provisions cf tho 

. st(~tute ill such c~ ccso c.t lco.st until such time a.s the courts 
hC.V8 :mllde c, determillf,ti ve rulil~g upon this question .. 
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Mr . M. E • . Grindstcff 

t · ,-

'Ide 'wi sh to r opea.t tho.t employees mc.y bE': covered: by 
tht') st ctuto during one worb.oek bocc,u s c of the pr ture; of . the·. 
wcrk which they perform end not c over ed during: a.no ther worbvock 
f o r the:. ~o.rnp r CQ.s on . . It lnP.y be;, thcrc;i'orc, tr.[.t you will b::: 
abl e t o wor k out · . . sogrcgr;.tion b otwo un those: of ycur cmpl oy(,{;s 
whc · .p (;rfc.IT.1 work which . cnt i;tles them t c :the bCl-;.c fits of the il.ct 

. dur.ing (" ·workvlG.ek [.nd thoS0 employees who perfc rr.l vwrk: which ':is 
not cover ed by thl . stdute. 

+f y ou should h o.yc t~Ily furth er questions with.' r 6spe ct 
to the covcr~g.(: (1.1'. the stc.tutc t ·..) p r. .X'ti cul ::;~r cmployc(;s c f your 
business pl cc..sc: dc. not hesita.to t o oor~~unic ~.tc: with us · c..g~~ il1. · 

VGry ~: ruly yours., .. 

For the Genera.l Counse l 

By 
--~l~~i~l~t-G-n~C~.-D~v-~n-~~· -o---

C), '; l"f:' Opinicn Attc rney 

Enclosures ( 4) 

=1/:12977 
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Mrs. J. E. Mackle 
812 .Queen Street 
Pottstown, Pennsylvania 

Dear . Mr s . Ma.ckl e: 

.... ..... 

.. (. 
. ~., . 

: /' 

Fcbruury 12 j 19.40 

LE:' C.AA: .kRC . 

This ' will r ,ep).y to your letter of . January 14, 1940. 

\ 

The Fair Labor standards Act, ' a copy of which is enclosed, 
r equires th-a:t· every '. employee subj ect to its prov~sions (engaged ' in . 
interstate commerce or in the production of ' goods f6r intersta.te 
commerce) receive at least 30 cents an hour ~~d overtime compensa~ 
tion for a ll. hours worked in excess·: of 42 hours in Dny workweek, at 
ll. rute ct lea~t · one £..nd one-ha lf tim-es the regulur rate of p£',y ~t 
which such .employee is · employed. 

Pie ce-workers~ ... 1ike· other emplqyees subj ect to the provisions 

"'< 

, 

of the Act , must be po.idin uccordunco with the stc.ndnrds fixed t herein __ 
Th€: Act does not require, tho.t c.l1 employeos be pc.id on <:~ yec,rly bc..sis. 
It docs r equire, however, thc.t piece~workcrs b e puid c..n c..mount cquivu
lont to t he minimum wc.go fixed in the Act. In this connection, I 
should like to r ef'er you t o tho enclosed copy of Pres s Rele(~s(;R;"$09. 

If, in n pc.rt icul c.r week , the pi e c e- wor ker hc.s not (ic.rne d the 
equi v c. l ent" .0'1' 30 'cents Un 'hour, the emplo/ er must pc.y tho c.ddi tiop,d 
sum to melee up the 30 c ent s or h e wil l violc..t c: the provi sions of 
Section 6. J'.IJ. c.ttempt by the empl oyer, by r equiring u "kicl::- bo.ck" in 
some subsequent week when the omployee he.s o£..rned in o'xce ss of the 
minimum, t o mc.kc up the udditionc,l o.mount which the employer "~TUS r e
quired to pc.y to meet the r equirements of the Act in the previous 'week , 
is cleo.rly en r.ttcmpt to cvc.dc the minimum \VV'...:.gc. re"quirements of the 
Act und will b o treded c. s (" violet ion thor0cf. 

The f r.:.ct thc.t the employees cgrce to : such [·. pr('.cti~c is- im- . 
matcriul. Tho Act does not r oquir e , nor do es it forbid, ~mpl oyers to 
insto.ll t i mec l ocks . So fc.r ~s the P.ct is concerned, the employer may 
require h i s employees to ring c. timcclock . 

Wi th r 8spc:ct to your qu est ion concerning th·:; m~:.tt er of doduc
tions, I should like to r efer you to Section 3 under tho Act and to 
the enclosed copy of Int~rprctc..tivc Bulletin No . 3 . 

EnC'lo5urc s (3) 
65966 24 -

Wiry truly yours, 

For the Gencrc.l Couus el 

BY __ ~~~~~~r-__ _ 
Milton C. Denbo 

Chief Opinion Attorney 
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Fobruary 17, 1940 

LE:GH:BW 

w. 'T' .. wilii'rims'~ ' E&quire 
. 203. Munic'iI>t:) ' Building 

Texarkapa, ' · ... T:e~ .. a:s '-', ' . . 

.. : De-a:r 'Mr (Viil Hams : 

" \. . ,: : Th is: 1:s · ,in rep'lY to your' letter of Feb'ruari ~, 
: IWO; ' in whfc}i'~ you indicate that you are interes-:t;ecJ.. in the 

applica.tion of the Fa.ir Labor Standards Act to lumber and 
' pulp~o,o? oper:a~ions. · ' 

· ~l~ quote from your letter, 
\ 

"·Question l •. DO(3s 8. o~rtywho avros his ovm farm, 
when clearing ' same fo~ c\\i~iva.ti.on " sell t .rie . 
timber to the best c.dv!'-ntage come under the 
terms of the Wil.ge and Hour Bin,. ·if . h5 sells, 
some of' thetiinl>er for pulpwood to be shipped . 
to u. mill in o.notherstate. , (It is my opinion 
t ho. t such labor would be clas sed as far:m labor, 
a nd there for!'J b o exempt from the terms of tho . 
Wag e e.nd Hour Law.) 

"Qu estion 2. ['OGS a man 'who occ&_sionally buys a 
little' timb8r, c.nd cuts some into pulpwood, hnd 
s e lls sam.e in th e Sb::.tc wh(;rr, it W&s cut come 
under tho t erns of the Wage t~no. rlour Law if tho 
wood is lr,.,ter sh:i.pped to [c paper mill outside 
of thc: state whore same was cut uncI sold. (It 
is my opinion that the p~rty above would b e 
exempt for tho 1'0[,SOn thQt h~J is not c .. con
tra ctor ~;.nd he docs not follow the timb:::r 
bu siness as & profession. Tho' s£..l c of ::. f ·cw 
cc.rs of pulp wood is only em incidcnt o.l mt ,ttGr , 
or whet we: mi,'!,ht so.y a side issue.)" 

For your informa.tion we (, rc (:l1c1osing co pit:: s of" '.;hc 
Fdr Labor Stc..nde..rds Act c.nd of Intcrprct <...ti vc Bul1et ins Nos. I 
a.nd 5, dealing 1'vi th its gene r e.l covcn,gb 
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W .. T. Will iOlliS j . Esqhife ;-. ': " , >Puge .2 
,,' 

.. ' . " . 

The "vu.ge t'.nd hour provisions of the Act c.re 11ppl i
co.ble to employees "cngc.ged in COrnr.lcrcc oI,'in ·.~hc :p:r:od"1~tiori 
of goods for commerce." Types of employees : cO'l(cr~d ·by.~ the.t 
expression o.re described ~n our Interpretetive ~ullctin~ . 
No s. l and 5. We pa.rti culc.rly invi t .e your attent ion to the 
paro.graphs numberod 1:2", 114" und "5 11 of; . IntcZ·pretc.:tivc .Bulletin 
No.5. As indicated in thos e pc~ro.grt'.phs, if 0. timber opere-tor 
htis TGC:.son··to .believe, at tho time he ·produces timbor, thut un 
unsegregd ed pc..rtor it 'will move . in inter$to.:t;e 'qoIl'l!\lerqej either 

.as pro.duced or c.rter further processing, 'his emploYQcs ·would 
seem to be enge,ged in the production of goods · for C~lJ1!!lerce 

within the mooning of tho Act cnd, therefore, entitled to its 
benefits unless theY , o.re .exempt QS o.griculturcl omployees • 

. . :Section ·13(0.)(6) of the Act renc).e rs : the wo.ge and 
hour provisio~s inn.pplico.ble t .o ' employees E¥IDpl oycd in 
lIe.griculture .I1 .. ,,:Agricultllro is definedin!? eytion 3(f) e.s 
including~ i~ :;,ddi-\;ion to :. 'qr"dinC:.ry .fr.rming .operations, lIc.ny 
prc.cticGs .(inciuding c.ny for{?stty cr. :lumb{;ring operdions) 
porf9rmed by · 0. f c,rmo.r or 01l .S- · f::;.rm c,s e.n · inci.p.ent to or in 

. conjutlqtion with such fc.rmipg:. cp.crt~ti9ns." W~ (.,re enclosing 
0. ,copy of' our Interpr0tc~tive · Bulle~in No •. 7, which deds with 
the interprct c.tion of thc.t pc.rt .of Scction 3(f) which hes just 
b€:en quot ed . 

Enclosures (4) . 

72678 

Ear the GcnerQl Couns0l 

By 
---;;M;-'i"1-:;-t-9-n-.""C;-.~D;-e-n"'b-o--

Chi~inion Attorney 
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LE : C.A)' : SM 

Mr. Vi. E. Stowig 
Assiste:.nt CL.shicr 
The City NCltionnl Ba.nk of Kc.nkc:.kce 
Ka.nkc.kee, Illinois 

Dc~r Yr . St0wig: 

This will reply to YOlir letter of' D":;ccmber 13, 1939. 

The r)rccis () qUE;st ion you :-~sk is c.ns':'ic.!·cd in pc~ rc..grC',ph 

12 of thE enclosed Interpretc.tive Bullet::n l~o. 4 . ~'hcrc- is no 

objection, how" ITer , if' the employer computes th ·: rcgul c~r rc.t0 

of puy by di vid:l ng th ... weekly s r:. lc.ry by 42 hO~..Irs. " In su ch c~se, 

the employer l:lIJ.Y obviL.t u the ll()c (;;ss ity for computing tho reguh.r 

ro.to of pr.y !:.ncw ecch WE:(;k. 

V'ery truly :'{ovrr" 

For t he Jc.ncrc..l Couns (,l 

By 
--~~~i'l~t-o-ll~C~.~D~c-n~b-o--

Chief Opinion Attorney 

Enclosure 

#59668 
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