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Milton C. Denbo A s et g
Chief Opinion Attorney ; &

Request for Interpretation.

“This 1s w1th referencb to’ your request for an. -
interpretatlon of the coverage of the Act ‘to the emplcynes'
-of a' sign display company engaged in the installation of
dlsplays for numerous national advertzsers, It is stated .
‘that the emnlojebs make such 1nstallatlnns only within the’:

‘staté but that the signs and disnlays are received from ad—

vertisers from without the state'as. ‘well as ;rom the local
offlces of national’ concernsy ooyl L A
The question which you present is very similar

1n nature to several which we thB received in the last
few weeks. In such cases we have taken the position .
that employees engaged in receiving, handllng and un-
paching materials received from oubside of the state are

"engaged in commerce" and hence within the coverage of
the Kct. VWith respect to the installation of thesc dis-
plays we hesitate to express a definite opinion as to tho :
applicability of the Act, However, were the question pre-
sented to the courts for decision it might well be. con-
cluded that the work of. the . .employecs was an important
function in the interstate. ddstribution of the products

_ advertised and hence within: the covoragc of the Act, - ‘For.

this reason we have been adv1sing inquirars that’ compliance:
with the statute in our opinlon is the -wiscst. course to = |
pursue, at.least until such time .2s a determinative .

ruling from_;he courtsi@ay behoptalned on such g qupsﬁiona
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In reply refer to:
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Alex Elson
Regional Attorney ) _ R
Chicago, Illinois ‘ ; e 2

Joseph Rauh
Assistant General Counsel

Area of Production

This is in reply to your memorandum of January 25, 1940,
in which you reise certain questions concerning the aprlication of
Section13(2)(10) and 7(c) to employces who are truck drivers haul-
'ing commodities betwecn the place of business and distribution
points, .In:some cases, the regular routes of these drivers extend
more’ than, 100 miles in each dircction from the central establishment.
You also 'inquire- concerning the application of Section 7(e¢) to truck -
drivers who haul commoditics which have been-processed or handled
under the Section 7(c) oxemption, .

Section 13(a)(10) : - >(:ik

You will note from raragraphs 25, 26, and 27 of Interpre-
tative Bulletin No. 14 that Scetion 13(a)(10) provides that employees
employed within the area of production (as defined by the Administra-
tor) and engaged in handling agricultural or horticultural commodities
for market, arc exempt from both the wage Qnd the hour provisions of

the Act.

Faragraph 26 of Interprutatlvu Bull :tin No. ;4 points out -
that employces engaged in transporting commodities sray from the es—
tablishment are to be considered as "handling" within the meaning of
Section 13(a)(10). Of coursc, they must be handling agricultural or ,
horticultural commodities for market as discussed in paragraph 25.
Further, the plant from which they are hauling agricultural or horti-
cultural commodities must be located within the area of production
as defined ‘in Regulations, Part 536, It does not metter whet dis-
tance these truck drivers haul the commodities if the plant from -
which they arc hauled otherwise meets the requirements of Section
13(2)(10). It 2lso might now be admissible at this point to indiczte
thet paragraph 26 also deals with the transporting of agricultural or
horticultural commoditices to an establishment, In this circumstance
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the establlshmcnt to which they are hauled must be locatcd w1th;n the
area of production as defined. There is some limitation upon the

.. distance which' the- truck -drivers may haul the commodities to the es-
' tablishment”in order‘to come within the ‘area of production, If the =

alternative definition found in Section -536,2(d) was used, .the truck
drivers could not haul the commodities for market from a dlstance

- greater’ than 10 milés and be considered within the Section 13(&)(20)
exemption. If the alternative definition found in Section 536.2(a)

is used, the truck driver could.not haul agricultural or horticul-
tural commodities for market from outside the "general vicinity of
the establishment" and still come with:m the Seotion lB(a)(lO)
exomptlon. ’ ) ‘

Sectiéh 7(cY
2 A truck driver may. cone wlthln the Section 7(0) exemption
only in two clrcumstances. : : o 0] ] v

v

As paragraph 23(&) of intcrpretatlve Bullctin No. 14 points

out, only those cmnloyees who perform the operations described in
- Section 7(c) or who perform operations thot are so closely associated

thereto that they cannot be segregated for practical purposes, and:

whose work is also controlled by the irregular movement of commodities

into the establishment, are covered bJ that cxemption,

The activities of a truck driver seem to be w1th1n the

 words "handling . . . poultry or livestock" discusscd in paragraph 21

of Interpretative Bulletin No, 14. As paragraph 21 points out this

. exemption includes the transportation of poultry or livestock to a.

slaughter house, stockyards or other concentration point and it may

be added, includes the transpertation therefrom if the commodities

hauled may still be considered "poultry eor livestock", In this cir~
cumstance, poultry or livestock me:ns live birds ond animals .and does
not include poultry or livestock in a dressed form or poultry or live-
stock products. Secondly, as indicated above, 2 truck driver may be
included within the Section 7(c) exemption if his operations ore so
closely associated to any of the operations enumerated in Section
7(c) that they cannot be seﬂrcpated therefrom for practieal purposcs,
and if the truck driving is controlled by the irregular movement of
commodities into the establishment, it will be readily seen that few
truck'drivers can meet these two tests prrscribcd and It may be said:
that the truck drivers of whom you 1nqu1re probably do not mect thcse

two tests.
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; In dlscussxng the meanlng of ‘the term "any placc of employ
ment" ‘as used in Scctlon 7(c), paragraph 22, of Interpretative Bullqtln

No. 14 sayS' [l o

"Hovever, truck drivers who carry raw. maturlals to the,
‘establishment or who transport goods upon which the ex—
empt’ operatlon has been performed may be con51dered as'
working in the 'place of employment', for they make .
regularly rccurring trips to and from the establishmpnt .
and may be deemed attached thereto, Further, some of thtlf
work, such as loading and unloadlng, takes place in the

establishment .

It should be'pointed out’ that vith regard to this quotation, such truck
drivers must either be performing operatidns within the meaning of the
term "handling . . . poultry or livestock" as discuss¢d in paragraph 21
‘of Interpretatlvc Bulletin 14 or they mist meet the two tests indicated

. above and discuss¢d in paragraph ?B(a) of IntcrpretuL1VL Bulletin No. 14.
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Regional Attorney

= Chlcago, Illln01s

Milton C. Denbo ;
Chief Opinion At thorney

Distribution of Circulars - ngse~toeH6usér,

. Ve are writing you at this time concerning the. applicabi-
lity of the Act to employees of concerns engaged in the house-~to-
house distribution of circulars. In your memorandum dated January '
27, 1940, you. state that some of the circulars are shipped into

- Wisconsin’ from p01nts outside of the state and that some . of the

clrculars advertise products pfoduoed 1n states othbr than Wlscohsln.

The 1nterpretat1ve prcblem raised by your 1nqu1ry 1s sim~

v ilar’ in nature'to several which we have had presented to us within

the'last few weeks, Were the case presented to the eourts, it may

be: that ‘the courts would hold that : employeos engaged in distributing

ciroulars réceiwved from outside of the state are "engaged in com-
merce" and’ hence’within the coverage of the Act. On the other hand,"
the source of the:circulars might!'be: dlsrugarded entirely, the courts
looking rather to the fact that the work of these employees is an
1mportant function’ in furthering the distributlon of the products
adVErtlsed by the clrculars. i i
, - S ™ 4 o

8" Since it may be that employees engaged in sudh work would
be deemed by the courts to-be within- the coverage of ‘the Act, we.
do not feel that we'can take a- deflnlte position on such & close
question at this time.- However, in‘viéw of the considérations out-
lined above, it would seem advisable for employers to consider such
employces to be within the coverage 9f the Act, at least until such

time as a determingtive rullng of the’ nourts on a question such ag

thls can be obtalned
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Peter M, Tamburo = ' i

Acting Regional Director , ' ik 7 drorged
+Dallas, Texas ' . LE:THT:ECH
Joseph Rauh

Assistant General Counsel

Texas end Pacific Terminal Viarehouse Company:-
Fort Vorth, Texas '
File 42-855

.. ‘From your memorandum of January 25 it appears that the
Texas and Pacific Railway Company owhs as a subsidiary the Texas
and Pacific Terminal Warchouse Company. and -that certain employces
aof the railroad work a substantial amount of their time for the
terminal company. It also appears that the railroad pays thezse
employees, that they are entitled to all rights and privileges of
other”railroad employeces and are under the Railroad Retircment Act,
although their work for the terminal company is similar to that per-
formed by employecs working entirely for that company, ‘But the ter—
minal company reimburses the railroad for the time which these em— -
ployees work for it although it carries no payroll records for them.

The ‘issue is whether these employecs of the railroad who'
work part of their time for the terminal company are exempt from the
overtime provisions of the Act under Scction 13(b)(2) as employtes
of an emplbyer subject to Part I of the Interstate Commerce Act.

You state that there is no question of falsification of records and
that the terminal company is willing to pay restitution upon 2 ruling’
on this issue and one or two others of less importance, g

The answer to this question would appear to depend upon.
the nature of the operations of the warchouse and the nature of the
duties of these employees., . If railroad cmployces arc engnged in an
operation which subjects their employer to regulations under Fart I
of the Interstate Commerce Act it is clear that they would be exempt
under Section 13(b)(2). This would apparently include employeccs of
a railrcad engaged in the operation of a warchouse owned by the rail-
road and operated as an incident to railroad transportation. This
would include the use c¢f such a warchouse for the storage of goods
awaiting outgoing shipment by the railroad or awaiting delivery aftcr
being received by shipment over the railroad. Ordinarily this service
would be conducted for shippers. See Baltimore and Chic Railroad Com-
pany v. United States, 305 U, S. 507 (January 3, 1939.)
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7 Mr, Tamburo .

Rzu'lrn'ui employeess. ennn'nmad 'in the oper Lol ol }":M_

~for shippers or is otherwise used' 1neidentallj to transportatlon by

',of the general public and not only for use by, sh;ppers or a5 incidental
- to railroad transpcrtatlon, all umployces cngagcd in such operaticn, -

" non-segregation would apply, as stated above, and they wéuld be: covered
by the Act 1f it can be shown they are @ng&g&d 1n 1nterstate commsrCu.‘

 ;house would.thus probably be exempt under Section 13(@)(2) whether:

. employees in question are engaged in activities of this nature it is

- be made to secure restltut on for them.‘

: 1n the exempbion prevldéd bj Scctlcn l}(b)(2),

f}of‘both typea, the Tule of ncnwsegrcgation would apply and they would . s .i
- stidl, be entitded to oVertime compensation for dny workweek in which - o0
‘f~theyrhandled goods gtored by the gena al Publlc rather than by shippurs.\

”‘_ployéﬁs of the railrogd company or of the terminal ccmpanv would appear i ﬂiff
“.to ‘be immaterial. Tt is tiue that for Seecticn 13(b)(2) 46 apply, the = = [ .
"%fem loyer himself ‘must be subject to Part I of the Interstate Commerce - gk

-3that thc Intersﬁate Comrierce Commisslon has power to regulate rates for 1.@,f?f}

“entitled to overtime compensatlon under the Falr Labor Standards Act,

tnvaf the warchouse and the nature of thé duties of the ‘particuler en—
' ployees, These facts are not made clear in the instant memcrandum, but,

P R N LI &~

the warehouse is operated directly by the railroad 6r-is operateq as
a separate company but owned or controlled by the railroad, If the |

the positicn of this office in this- case that nc further attﬁmpt sﬁculd

"

If, however, the marehouse 1s operated as & publlc Wgrehauslng
service ang: goods may. be: stered therein by persons other than shippers ..  °
and regardless cf whether the goods arrive or leatve’ by the railroad which
owns or controls-the wurehouse, employnes engaged in the operatiocn cf
such a warehcuse nould not, in the opinicn of this office, be included /

-Ip the empTCyecs in ouostjcn»are engugnd partiy 1n oppratlons

Whethe" or vot the empioyees dn quasticn are-in fact the em~

, “but ‘in the Baltimore and Ohic Rulerud case, - gupra, it was held

warehousing services furnished by the railvoads or'their affiliates cr
subsididries to shlpperq. Thus, ‘if- the warchouse is used to store goods

railroad, the terminal company would itself be- 9ub3ect to regulation

under Fart I ¢f the Interstaté’ Commerce Act end all employecs engaged in e
such’ operations, whether employed. by the, railroad cr by the. termlnal GO, " it
pgny 1b elf, would appear te be exempt under ucction 13(b)(2), B

On the other hand, if' the narph@use ls operﬂted for the use

whether ‘employed by the rallroad or'by the términal" company, would be

If such employees work partly in operation of both types the rule of

The ansmer thus depends upon, thb nature of". Lhe operatlun«

undoubtedly, can easily be ascertained and!/the case ‘settled, depending
upcn the result of such an investigation,











































































