
. :; 

; !' . 

-\. . 

1 .. , 

,. ,~ " ;: 

:';",\ 
.... 

t:L: 
: J.'. 

t 
I 
\ •. 'I~' 

lt~ .. 
;.{";: 
. , " ,,' ", 
Ii 

" 

" , 
,. < 
(': , 
; . .... 1 

1\',',.>"' . ", 
( " , ,J 

,'-"',"; ,"". 
;; I 

tiEPARTMENT OF LABOR, 

Wage and Hour Division 

Legal Field Letter 
1,., 1 1 {- '\ 

No. 6 ( f.:~lv~,,~I.J \ L, ) 

Copies of recent opinions on subjects indicated below are 

furnished herewith for your information: 

~ 

2-3-40 

2-6-1+0 

2-7-40 

2-8-40 

2-9-40 

2-9-1+0 

2-13-40 

2-13-1.0 

2-14-40 

2-14-40 

FroD 

Milton C. Denbo 

Joseph Rauh 

Milton C. Denbo 

Joseph ;{auh 

Joseph Rauh 

J oseph Rauh 

Joseph Rauh 

Joseph Hauh 

Joseph Raub 

Rufus G. poole 

" .. 

To 

Bernard S. r;eedle 

Alex Elson 

Alex Eison 

Feter t.:r . TF.:,J,'11)'tlro 

Alex Elson 

George A. 1icNulty 

Bernard S. t;eedle 

VJinfrey G. Hathht1 

V,'al ter 'if :. King 

Colonel Fleming 

Subject 

Request for Inter
pretation 

Area of Production 

Distribution of Circu
lars - House-to-House 

Texas and Facific Ter,.
mirwl 'harehouse Company 
Fort ' V:orth, Texas 
File 42-855 ' 

The Legislative History 
of Section l3(a)(2) 

Hest Periods 

:1.equest for Interpreta
tion dated January 11, 1940 

Letter of .January 29, 1940 
to til' . ,James Givens 

Ted Brossman Service 
30th f..:. Tracy 
Kansas City, Missouri 
File No . ::?4-geS-l 

Release on Automobile 
Dealers and Distributors 
( H-52L~ ) 
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Bernard S. Needle 
A~torney ' 
Balt:tmore, Mar~land 

Milton C. Denbo 
Chief Opinion Attorney 

. Request for Interpretation. 
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, "' . ,, . , '" ".' '. , . . " .... . . \ . ., '. '. , .. ~.~ >.': 
, ' : .. : ":" . . . : ~"::. "': '. : T~s :~s yrith · re~€ren.ce to ' y'o~-+r, : req~est . .fo:r ·: ~n .· . 

: ~ . ;inte~pretatlpn. qf : ~he · cove.rage, , ~,f ~J;1e ,Act ' ~Q the: .el11p¥'ye.cs . : 
" . . ' df a', sign di~pJ.aJr compapy engaged in the , ins.t.,alla.tiQIi . Qf ,'., 

,, ' . 

, 4isplays tor numer:ous' ;na.~:i,.onal ~dvGrt:i:sers, ,' It· i~. $tatc·d, .. 
'. " " ',t~t tne ' emploY.eo s max~ sl1ch inst,al1~t4,:Dri::l only ,wi thi~ the: : , I " 

. ' o' '$tate 'bu:t, th~t the ,signs and dis!J1.~y~: a,r0' rec~ived, :r~{ml ad.- ' ' . . ,,; 
:' .' ',:vertiiser 's from ,wi tho\~t the state :-8.'6 .:.~.e::J,;l as fpQm tHi! ·,lQ.cal 

bfficie's ' of natiorial ' concerns.: ' ; '," ', : '" "" ,, ' " ,' " 

The question' whioh you p~0~,Emt ' is very similar 
in nature to several whic'h"iv0'-'havG recoived in tho last, 

,few weeks. In such cases we have taken t~e ,position ' " , 
' tnat employees .,engaged in ,receiving, handli'ne ,c?J1d. '!,In;'' 

. . : pa,cking mat~rieJ,s }!Gce,ived. ~r0!!l outsi,de of the' state ,are 
1"· .: tri;·tiga,ged . in. commerce II . and . h~nce with~ip: t .ht; acrverag(J ' of . " 

.... 

tn.e Aot. v;Jith respect to the installation ot the sq· dis,... . " " 
plays we hesitate to expre ss a definite opinion as to' tho. , 
appJicability of the Act, However" were tho' question pre-
sen~e~ to the .. c,C(url.s ,for dqci.sion. it ':might we~l" bc , con-

, ~ , 

c;luded that the 'W9'F~, 'of" ,t ,he' " e~p10yoo.s Was: an :itllportant 
function in the irrtarstatc, Q1'st:ribution :of the ,nroducts. , ':~ ;, ' <' 

adJe'rti.$ed an:d"hcnce 'Vo,'thtn : the ~ov,Grag~ ,of tile ' Act • . ':F.or' :· ': .:', 
this r eason we )lcive. pe.erf advis;ing triquire,X'$ t~at : :compl:La.ricc':, " , 
with' tho stat~t~ "in 'Q\lr' 'opinion J "s , ,th,<;.:-wisQst , course to ' ". ~: ' " 
pursue" at ,l e ast until· -Sll:6.h. time: ,a§3 3 , detEn'ffiiria:t~iv~ ,: ' 

~ ruling ,(I"0lD.,, '1?he ' co\lrti'~ay ge, ,o9t,a.ipeq. on· such ,y:' 'que~i{ion. " 
',\( . 

\ 4,' ;' . , J. ' . '" ' . 

":1, : "~ .... ..: ... " '.' , 

•• ,'t' , ,685i2 . ,~ .. - . ". .. ~ \ ,"' , " " ~. ~ .; . .. 
, , ~ " . • I 

, . . .. ( . ,. , • . ; I 

.. .. .. ~. ~ •• • ! 
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. : : . ~: . . : . . 
Alex Elson 
Regional Attorney 
Chicago! . Jllinois 

Josep~ Rauh 
Assistant General Counse~ 

Area of Production 

. \ 
. February 6( 1940 

" 

, ' 
, 4':: 

~ .. :.: ~ I ·.~ · ) " ... '.7 

In reply rcf8r to : . 
LEt Gtj:MS 

~ 

... .. ',' 

rhis ~s in reply to ,your memorandun of January 25, 1940, 
in which you raise certain questions concernip.€' thd applicC!.tion of 
So ction"13 (-a) (10) and '7( c) to 8mployeo s ".:ho are truck drivers haul
'ing cOmmaditie.·s 'betviecn the placq ·or b,us;i.ncss and distribution 
points \ ., In :;sontc· cases , thQrogular routos of these drivers extend 
more,·th:ni. :100 miles in each .cij.rection from ~he central establishment. 
Y01:r ·als.o·' inquir c' conce rning the a:ppii 'c i.ttion :of Scction 7( c) to truck 
drivers .who : haul carnrnoditic's 'which hnvc' '~)eel1 -proce ssGd or handle d 
under the' Section 7(c) t)xomption, 

Section lJ(a)(19) 

You will note from ~<? ragr:1phs 25, 26, ~.nd 27 of Interpre .... ' 
tative Bulletin No. 14 ,tha.t Section 13(a)(10) provides that employees 
employed vlithin the area of production (as defined by the Administra
tor) end engaged in handling agricultural or horticultural commodities 
for market, arc cxempt . from both tho .vw.ge _ and the hour provi--sions of' 

, the Act. . ' . 

Pa-ragraph 26 of ' Interprot atiw Bulh.tin No . , 14" pdnts out ' 
that cmployees engaged in transporting commoditioe s , c~I"ay from the es
tablishment are to be considored as "hr:.ndling" , ':ithin the , 'meaning of 
Section 13(a}(10). Of courso, t hey must be ho.ndling 'agricultural or 
horticUltural commoctities for'- r::;arl:e t HS discussed i11- p'.:.raernpl1 25. 
Further, t he plant from "iyhich they ::rc hauJ..inf,' agricultur~l or horti
cultural comffiodit~es must be lcc~tcd within the area of, pro~uction 
as -defined 'in ~cgulations, Part 536. It dc:;>es not matter Y/he.t dis
tance these trllck drivers haul the commodities if the plant from ' 

, which t~ey ar 0 hauled ,othprv/ise meets the r equiremonts of Soction ' 
13(a)(lO). It also might now be admissiQle at this point to indic~te 
thr.t pa-ragraph 26 also deals with tho transporting of agricultural or 
horticultural commoditi8s to CQ establishment, In this circumstance 
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the establishment to which they are ,l1auled must be , located 'wi.thin the " '., 
ar,ea ?J production as defined. ' There is ' some lim;itat:t'on' upon 'the ..' 
d;ts,tance, which' l lie- trtlck ':oriver's,)nD,y huu)' tht3 cOl1}lnQditi,es ' to the es- ' 

, tablisl,lrilent,':iri order,:.to ' come within the ',:aren of p~oduct.j,ori, if th~ " ) 
alternative definition found. in Sectibn'536,2(d) was ,used" .. 1;,he ,trUck 
drivers Gould not haul the commodities for mttrket from' g. distance' " 

, greater' thcl..Ii. 10 mile-s and. ,be considered. witflj"n ,the Sect,ion IJ(-~)'(lO) 
,exemPt-ion. ' If' -the alt-ernat:i.ve. d.t;3finition found ' in ,SVct,ioQ .536.2(0.) 
j,s uscd~ the' truck driver cQuld.::not hau],.., ,agri.c\llturtlt: or ltorticul-
tural commoditie s fol" market froi'!l 6utsio.e' tl1e !' gene:r:Sl Vic~nity of ' 
the establishme'nt" ahd still, come, withi:n t~e SeotiQn)}(a)(lO) 
e~emption. 

" , , 
;:: ," ':, ~ " J , ,,' 

A tr)lck dl':i;yeIi may, qOBle' w~thi~ the Section",7( c) cxempt~ori 
o.nly in tvm circumst'ance~'" " ," " ' , ~ " " " ,, ' :, ,: ' 

• " : . ' '," .,1. '",~" : '. f . ' :.... I :' \. " • 

, As "pa r ag!'llph ,ZJ,(a). ,;:0:r Int0 rpreto.t;i:ve, Bul,lctin No" 14 poi-nts 
out, only those ,employecs ,yvho p~rf9rm tpc opcrntions ' ,aes.cribed ' in 

, Section 7( c) or who perform operations th:.',t lire ' so closely '"ssoc:tntod ' 
thereto that they cannot be segregated for pr:loticci purpose's, and , 
whose work is ' also controllea by the irregW.ru' movement of commodities 
into the establishment, are, covered by ' th:lt exernptio~. 

I " 

Th~ activitios of' a truok driver seem to be within the 
words "handling • • • poultry or livestock" discussed, in pnragraph 21 
of Inte.~prete..tive Bulletin No~ 14., As paragraph 21 points out this 

, exemption include~ the transportation of poultry or livestock to e. , 
slaughter house, stockyards or other concentration point and. it mny 
'be ad~ed, includes the tra.nsportation therefrom if the commodities 
hauled mtly still be considered "poultry or liY(;)'stook:". In thi's cir ... 
oumst.ance, poultry or livestock (me t~ns ;Live birds cmd nntro.als ,.md does 
not :include poultry or l:i"vestock in a dressed form or" poultry or iive .... 
stock products. Seoondly, as indicctcd above, ~ truck drivur may be 
includeq, within the Section 7ec) exemption if his operations :,'.J:'eso 
closely associated to · any of ' the operations enumerctGd in Section 
7( c) that they cannot be segregnted thurefrqm for practict.1 purpo~lU s, 
and if the truck driving is controlled 'by the irregular ,movement of 
commodities into the establishment, it wil~ be readily' seen that few 
truck/drivers can meet these ~wo 'tests prescr~bed Qnd tt may be said 
that ,the truck drivers of whom you j"nquire probably do not lIlee,t thc. se 
tV-IO tests. ' 
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~ ': , ".' ~ .. :"': : " ~..:" ,~ ' .' I' .. • ,_ , ~. , ... , I : !' .; \ , :... ',\ ' :.... , : " -

, ; ,:u/ 4i'~c~ssing 'ttfe' m~ani~' 'bi" th~ ,ter;n: 11 any' 'PJ,.~~~" 6f' ~~fu;t6y~ 
meift ll c:t9 'used "i n ' Sc ction.7( c),',-' , pQ.rag~aph 22" ot. tn.tcJ;'pretatiVc JNllGtin ' .. , 
No.14 ', sDY's: ' ,,' " :'"", ,. .,, .. .. ; . . 

J I ,I \ ', ' ,. 1 ; i " J " , 
,, ' \ . " 

" ... ' , . ,... , ' " \ : • ' . . . \ " '. .' " . ~ , • 1. : 

"Hqv!ever, t ruck drivers ,v{ho ca.rry .. raw ,lJlai::diiti.J.,q, to, the, , 
'establishment or who tran$port gOOds \ipqn ;which . the 8.4 ""'; , 
. ,empt · ope ra:tion h'as be~n pe'rformed ' mEW l:?e considei'ed a.s ! 
"v{o'rl\iTlf,' in ' the, ~place of omployinent' , . .for 'th~y make' , , 
regUlarly r C'curring trips to 'and from the establishmerit " .. 
ang may bc deemed attached thereto, Further, some of. ' their' 
work, such a s loading and ,Q~loa~lng, tru~es place in the 
e'stablishment. It ' ' , 

It . .shbUld o~ . point c'd out ' thh.t td tIt re:g8.~d to ' this quot f;lt~on, such ,truck 
drivers mUl;lt e i the r be perforJl1ing operc.t;i.Oris within tho mooning 9f the 
t~:r;'TII. lI,han~irig .•• ~ poultry. or 1~v.estock1' , as ciispu,ss,cd in par~graph 21 

'of ,Intcr{3re'tative Bul~etin ' 14 or,. tl)'3J rnu:st' mect the t,wQ 'tcsts indicated 
above , and discussed, :in partlgrap112.3(a) o~' Interp!'e t utivD Bulletin No . 14. 
',' ! . ' , 

: .. " 
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. Alex Elson 
Regional Attorney 

'. Chi'cag9:, Illinois , t. ~ , I I 

', \ .' .~. " " 

' . . . " ,,::. 

.Mil ton· C ~ . Denb'o . 
9hief Opinion Attorney 

pistribut:Lon of CircUlar~ ....., H9?se...,.to-:-House .,. 
• 

. 
" '" .. ~ .., }. '\ 

.! 

.1.... :: . - ." l, 

" . We are writing you at th;I3 ' time . cOI').cerfling ~he , appl:ica1;>i",," 
J.ity of the Act t'o ~mplo:yeeE! of co~cer.n8 engage~ in the hou~e.-.to,- . 
pouse .distri but;ion of" circulars ~ In your "merriorandUI/l c:iated January 
27; 1940". ~\J. , M;ate thc;t SOl1le · of the circulars are sl)i.pped: ·into . 
Wisconsin' frcln poin'b's : out-side: or the. . i3'trate- ' arid that ,' sorrie : of ' t.h~ . : ::, . .' 
circul~r~ ' adve~ti'se " prod~d,s :'Pto9.uce~l in ;states .·o:trher tQaA~ .Wisc,o'nSin. 

~ . , .. ; • '.~~ • . ~. ' .. ,1:\ • ~:.} : • • '. ' . • " t .' . I • ' ', • • ~ t ' 

o \ .:.' " • " . '. 

:. The :, ~interpretative ~ pr~blern ' ra$t!l~d : by" J~our. inquiij: .i~ .,sim,.; 
ilar. in:· natu.t~;I:to ' sey~ra.~ which' we have .had 'presented to ' uS'. wj..thin 
tne( :la,s't feW' weeks , V;-ere the ' cast.!. pl:'e~eflt,ed to th~_ ~'U~ts, it '"ma.y 

,'be; tl),a;t ·the ··courts ~buld 'hd;Ldthat 'emp;LoYeos' .engaged in 'distr:i,buting\ 
~i:roulars ~~.cei~ed ·' f~?in outsiqe ca'; the \ stat.e are 1I,e'pgaged in' COlIL- ' 
merce" &1d ' hence" within the cove-r~ge ·of the Act. On the : other hl;lJld, ' , 
the .s9urc'e of the · 'Circulars !night/ 'be: d~'srci earded entir.elY~ the" courts 
looking ~ather to the fact that the work )of the~e e~ployees is an 
impoi'tatlt function:' in furthering t:he : distribution 'of Ute products 
advertised by the ··circulars. ;' ,' ,' , , ." .,' , . -:r' :, . 

• • ' - ; ' . .,' ~ 1" t · ";. \.~ . . ', : : ;':,' , . . 

Since 'it may; be.' that erhpl.6y~·es: 'efigag~~ in ;~uG1} t{6l:>).< would ' 
be'. deeme.d by the court;;; ··to , be vdthin': the' C0V0r1a:€~ o.f ; :tp~ Act, we . 
do not feel that , we "ca'ri tak~ a ·detil'l.;i..te position oh such · R clpse 

. -quest:icn at this t ime • . H0viever, ' iri'! vi ~\w of· "the considera:ticins out.., · 
lined. above, ,it would ,seem , .s,d,v;i..sabJ.e for . employers to cort:;lidc!l sucr 
empJ,.oyee.s to :' be wi thin ' the c9verage·'?f the , Act, . .' at l~'ast \l.nti~ sU'9h 
·time · as a determinative rit~i'Pg ' of tl;w ' courts on ' .~ .que·stion such Q.S 

this can be ootained> . .' ,: ~, ' .' . . :.' ::: ~ . , . 
. : I;: .... . ' 

. i 

I , ; ' ,: ; ' , 
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I .. ; February 8, 1940 
> 

I Pe'ter M." Tamburo 
Acting' Regional Director 

, Dalias, Texas 
, 

Joseph Rauh 
Assistant General Counsel 

Tc.xas and Pacific Terminal ~'iar~hQuse Company: , 
Fort Worth, Texas 
File 42.,...855 

• ;; . ~ . .I .' '. , 
.... ... . : . : : 

. ' ... : 

• 

:From your,' rnt'Jmorandum of January ;25, it appears, that the 
'rexas anCi Pacific Railway Company owhs as a ~bsidiary the Texas 
and Pacific, Terminal V:arehousoCompany. qnd -that ccrtuin emp,loyces 
of the ',rail~oad' work a substant;Lal amount 'of their tirne ' for the 

, ternrl,nal company . It also ,appears that the railroad pays these 
emplo,yees;, that they are ' enf;,i~led to all rights c..nd priVileges of 
other\r~ailroad employees and I1re under tijG Railroad Rctiroment Act, 
although ' their ,.IOl"k for the. ~CI"m:il1al company is s:imilar to tht-.t ,per
formed by emplo~(;s vlorking eI}tire,ly for that company. .. ' But the ter,.,. 
minal company reimbu'rses the railro::\d for the time 'which these em.- ' 
p],.pyees work for it although it ,carries no payro:(.lrecords for tnem. 

The 'i ssue is wlwth~r those employees' of the ' railroad wqo ' 
'work part of their time for the 'terminal company are exempt from the 
overtime provisions of th~ Act under Section 13(b)(2) as employees 
of an employer subje~t to Part I of the Interstate Commerce Act. 
You state that there is no question of falsific~tion of records ' and 
that the terminal company is vdlling ',to pay restitution upon a ru;Ling ', 
on this issue .:md one or tVJO others of less importance. ' ., 

'The answer.to this questiop Vlould <1ppear to depend upon 
the nature of t he operations of the vm.rehouse ;md' the nature of the 
duties of these ~mployees.' , If railroad employees ' arc eng~ged in run 
operation which subjects their employer to reguJ.at~ons under, Fart I 
of the IBterstate CommeI"ce Act it is clear that they would. be .exempt 
under Section l3(b)(2). This would apparently include employees of 
a railroad engageq in the operation of a warehouse o.-mcd by the rail,... 
road end operated as an ~nc:ld~nt to ,rai:)..road transportation. This 
would include the use of such a vmrohouSG for tho storage of goods 
[twaiting oute;-oing shipment by "vhc railroad or awaiting delivery after 
be~ng received by shipment over the railroa4~ Ordinarily this service 
VI auld Oe conducted for shippers. Sec Ba.1timore and Ohio Railroad Com
pany v. United States, 305 ~~ . s. 507 (January J, 1939.) 
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;~\,' ,i ,house 'woUld.thus be exempt, 'under Section-" 
:\:' " ",,' the, v!a~ehou;~ is operated directly by the , ra11rqa4 ' 6r.,",:i, 
; :,,:" " " a separcite" Cb.rhpany' but Qwned or controlled by the 'i'q:iJ;:road, ' :the ,' "" 

,,:emplo;Y'ee~ in ,question are ~nga.~ed , :i,~ : aetiti~i4, $' ciftryis ri~t1.ir~ 'A-t: ,is ," " :,' 
"'" the ,pos;ttion' .of this office in th;i.,.s ·~ case that,' .hOfutthel' tttt~rttp.t" , $hcul.i:l. ~" 
" ,·,be made to ,s-equre restitution 'for them! "'," ' " " ":' : , ' , : ,' " ' --' , 

, / ... . . ' " " '.. '\ 

, ' rf, however.1' the·vfO.~~,hQu$e'is 6perat'ed ~'s a p~pl;i.c · 1vp.rehousing ' ,','---, 
yr, ' ,~',', ' s?rVl,ce anQ. ,: g09d~ m3.:r: l?e .. ' s~oreSi , thot€/,trl"PY' pei's:,}tii$" 'ot~~ ::,thtlon ': shippers ': " " 

.';:" . 
~('~~ I . 

:;),.:' '/ , a,nd regardless .of whether ' the " goods ' a~r:i.:ve (0]:" len:\Te "by -t;,herailroad! whic.;h 
" OVl)1f?: or cont:r6l$: tP.-e' ,)Y8.J;'ehouSCl ,t,",e,mployeGS' engdjgcd ' ~n :' trye, OP~:r41;;i,9n ·Gf , .' . 

s!-lorL'l3. wp.r~house ,~JouJA not t , in the opi,n,ipn, P,t ' t~i$ : ci'fi~e, beinc-luded " 
iri; , the : 'fjt~~pt.iori pr0'vid<,!~~ pySccticrrl)(b)<~L ' ...... ";'" ; t', ., ' .' , 

• • ,f, • • ~,;':'f.:. , ~ !- :" ... I'I·.· ·,.' -'; ~ .>': ~'~: :,:'" .... ~ : . ·f. ':"', \ ,.,.:i: , '; ' ~~ \' ." .', ... ,.: ... :..-. ... ;" I.~, .. ,~ , ~ ~"j> , : ,."".,~,,,, .. . .. ~."""') .-:. ",' .. \ 

:. ,;';', Y::'; "" ;:;;': ' :" If ' tM'~ cmp~~¢y~e's, ~:tn)weE?t;Lt'D-;':a:re, : '~ngc.g~d: 'p~tiY' i,;~ J o~~)TatiO:ris ' 
.' ,< of" ' botn ;~ ,tY1?e:3i:: , t-ho ' fUlo . o£ '.' ngn7segi'egcit:t6h v~ould ' appiY,; '. an,a:';t}~;f·iJotiid~: .. 

,'" ': .. ,Still,1?Q: entit:IC?G to :oyerb:1-m~connj)nM,t'~ph 'fot ,an'yw0'l'Rvieet{l in' wru.ch ,l. ' . /' . 
"= ",:'tFiey : ~ndled' gO(lds ' ~to'~9a 'by tne;'gene'J;' ,91 ' P~l?:jJ¢ , ri;).ther "'t;,hpn','bY: spiPpcrs.,, ,-,;: ' 

~\ ' I~:) ; .~~ ,.~ ... : , . ~: . . . ~ .. ' 'p ' . .... . , ' -, r .,~ ... ,. ' '::..< ':';- ~ , .... , ."~ . ' . ,.: ~ ':,: ;: I.' ;- ',., ~ " " ':'; ' ::.~ ';'.~::""·",tr'~~ ,'~' I., '. / . 

. .. ," ", ,: "':' ' , ;'~ ~ : :' VJh~,t,hcr OJ;" ' rlGt .thEi emp:Lo;reftsAn " que~ti(~~ '~~: 'in ' .f'e..ct :thc: em..- . ; 
"':,;:r;,:, ',' " 'pJ"oj&,E3'S of 'tho 'rnilr.O'~d compariy: or o:,fthct~rntinal$or$,MY: would appear .. 
;';'(" - ,.-"Y,. "+'9 'be )ji~p.tbri~1. :It ";8.' :t-~e.' that for: S!?~tiOh)~~'(bY~2' ) 'to '-apply, ' the , 
~; : -_·;:,:"employer himself'imis~' qQ stlbj oc't ' tb ' Pa1;'~ , I of tih$ I.r~terstat-e ' Commerce 
~~ , ;Ac'-E.? "out in· ~the ' Baltimore rmd .-Ofl;lc ' RaiJ;rot.ci, c~~c, '"@UltJ?o.) it '\V(l~ hold , 
<t : "" ,'" . t. tnat' t~e' lnter-state CC1'l1f.1crye C()l'Ilf!13..s~i('m , ha$ power , 0 ' .regul~tql , l'at~s fo~ 
' :, " , wa,rehq\isfhg SGrvj..cesfurn:ts'he,d 'byt;h~~ailrqa,~~ · or ' th~±r o,,ffil;i.ates cr 
;.;, , . 5\ibS1:~arles ; tQ shipp~'rs.:' Tnu'sJI 'i:f\ ~he .,wnronou'se 'is'\isE';Q. tb stope ' go~)ds 

, ~',' ",for -~hlp13~r~ or, is ' cith~~rl'se' y:s~e'(f' J.!l~ident'allY, ~~ : ~i:'an~PQrt(l~~on by . __ I , .. 

" ' r<:ih·6a.d~' the t!erfiiJ.nlll ' ' c~mpany.t'wfluld ;tseI,f oe " sllbj~,ct , t~ " !-e~,lation " .'; 
,!, ,;~ ,.:~:, . '. under ,Par~ -r ,df the 'InteYstatd,' GoJ'l'lcle,r,ce ACt.. etide.;Llemp;J;,oy~o,s 'engaged in ,'. 

\ suah "operati,ons, ,whe,theremploy~d: by. the: ra~+i'o~ or, by ':~h,e _ te.rffiinal CO)i1- . 

pany";:i:bself" \'ldlllCi app~~i" to ',be' e;i!:empt 'Under~ ' Se~tion ~J::3 (pH2}:~' ,' , I .' . ' 
, • " .. • " , .. _ / . , 'I..f I ' ( . : , '-. 

\~ •• 1 

." " \ O~ ' th~ ~ther : ~~nd~:\,tth~ 'i;~,a,r~'flo].l,s~ " ~S "" OP$:rtl~Gti , for 'the us~ " 
. of ' the 'geneidl public ' and 'not only fOr .use '.OY.~h;ipp'cr~" : Ot'·:' a,s": 'lricident al , 

, .~. ~ tor'ailrQlld';: tr9Jl9 Pc rt Ilt:ion, rillGJnP1oye~'s origa~ed ':in sUQh ' 6perti.ticn, / . 
";,, " " ,whether' :E1mployed by, th~ 'ra:£:Lr9~d' or ':b1' tnct6rminaI ' cQ'inPMyj "vioUld ' be 
; ," ',: 'eriti tIed to overtim~ ' 06mpeh$~ti6n ul1~er' trrE-J, Fitt Ll;J.ljor Stnndhtds Act ,~ 

If, suchernployees wor~pcit'tly " iriop:€Jratibi:r ofb6thtn>€Jf$the',ruleOf ' 
non~sE(gJ;'~ga-t;.ion would aRP:\.Y; ~s stc;l.tcd, aboVe, ' and t~10Y 'wc:u;ld'bb : coV.ered 

, ;: ' : I. ' by the Act :U : it can bes.nownthoyc,reerl'gQ,geo. j,ri intcfi:l'tate- : corilrnercc ,. , . 
. ' . . ., ... . ,. . '. " .... . 

".', ' , . ' '. " ' . .' ~, : f ..., . ..· .. ; ' .', '. . ~: 

"" \ . " ' . " The M$V'ier': th~s dopends' ,upon;, the l1atwe of " th~" :bperitions 
" _, 'of the ¥,arehous~e and, the natura of ' the duties of the pq.rt:t·culr,r co

"" ployees. ' l'he8e : f~Gts ' D.r~ not mn.cteclearintho :instLlrit ,memdr,andum, but, 
undou'l:;>tedly; can easily be ascertained and 1tl;w ' case 'settled, depending . 
upcn . the re~3UIt of such en investigo.tion. 
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Ale~ Eison 
Regiona,l Attorney 
Ch~caeo.3 rtlinois' ·", 

LE~OS:LS-

\ J osepn R~\lh 
Assistant General Counsel 

The Legislativ~ H1storyof Section ~j(a)(2)t 

Original ,Bill H.R~ 7200, ' S.;24r7~ introduoed May 24, 1937'. 
-' , 

: . . 

In this bill there -was no -ex:press exemption for 'retail or 
service establ~shmi;mts and there Was no rriention of any limita
tion in respect to the , coverage of such establ-il3hments ~ Hov-rever , 
in the first hearing on the bill ' Ro'Pert H. Jackson, in answer to 
a qu.estion about the ,application of the bill to retailers and the 
service t rades" stated- lilt ,,:as not intended by this bill to apply 
generally t o retailers or to appiy to the s~rvice trades, such as 
the filling-st ation attendant, and the pants, presser c;nd ,small 
business, In fact, there 1,$ in it a p+,ov;i.si'on 'which provides ;for 

- the -<;lxemption Of businesses whichhiwea ,nu,mber of ' employees _b<;low 
, some certain f igure which the Congress . of courso may ';fix~ 11 (Hear..,. 

i.ngs, page 35.) He pointed out , in addition, twe gremps :of reT'" 
taile rs ma:r P'3 affected :if the Labor Stand.a:rds 'Board so o:r~red: 
(1) t he retailer close to the state line who sold by delivery 
across state l ines, and (2) the' r~tailer who by his labo.r pi-ac-:
tices and standards wa~ able to affeQt -t;,he interstat:e ' movement 
of goods. But " as a practi cal proposl. tien" ~{r! Jackson said 
that the ' bill does not affect reta~l t+,~~es . · 

In refe r ence -to a store like Sear:? Roebuck or, Montgomery 
·Ward" lIdt'. Jc:.ckson said that "insofar -as themail~ordcr business 
is concerned, it is intcrstai:.c cOIIl!D-e r-ce, ,rod iEi subj cct to the 
regulation by Congress" and that those 'stQr es which are agcpcies 
"for' t akl.ng orders to be transmitted, 'wcnllq, be engaged. in ;inte r..,. 

. stat~: oornrilerce t" ~owever" if Sears Roebu-cK ,h9-4 a 10ca;L ~tor6 
"that store don s not ncces so.rj,.ly fqllow to be ' in inters1;rate com..,. 
merce. - It wO\l.ld depend on tho s et~up,, '1 (HeariI~g$., pa{$,e 36,) 

Sen.a~e (tonu!l;1"ttee Bill, introdu?ed July 8, 1937':, 
. .. . . . .' . 

, This_ bill cop.tained the, follei'd,ng provision, Section 2(0.,)(7): 
-.' Empioy~e shc,;.11 not include any person e rilployed ' ~n aloa-.al retail .... 

;Ln~ ca~a.cit:r as defined Dfld delimited by rcigulati~ns of the board~ 

.... 10 .". (3557) 
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prqvision for exempting 
Senate ,floor to co 

Thi~9- \ Iio~se,:~?!nmitteQ .B.~ll , intrC?duced April 21, 1?~8,. " 

_. " .. in' this bUI the ';t'l'age":and" hour provisions ,';ore t'~ apply to 
.. , em'p;Loyees ' of Gmp16Ye:r.'s engaged ' in any industry dffGc~ing com..:. 

, merc~ .... S~ti!:ln~,6 :i2.f -.,this: :bill proVided;': .', , " 

., :. :" :: ' T,~ ',Se,crctary;, 'u's soon "as practioabie ci.ftb r the " 
,eff.ectiye date , or "tl:ti~ , section; shall, after due nolic,~ 
~.o, int~rest.ed, 'persons and 'giving them an opportunity to 
be ,-hen.rd, ,determinti: the' relat±6n ,of' :thc va:r:i;ous indus.., 
trieS" to cOrri.merce,; , If', :i.n the - C~t'SC , of any industry, I 

the Secretury' finds (11) that the actiVit ids of s~ch ' ~n~ 
dustry are Nat.ion~wido in their 'scope, or (b) , that sue!} 
industry is dependent fol" it,s ox:Lstcnco upon substantial 

, purchases or sa;Les 'of Goods in.. COITunerco and 1.lpon: tran~..;. 
po~tation in, commerc0, ,OIl (c) that tho 'r ola.tion ejf such 
industry to 'corrunerce is in othol' rospects close and sub
stantial, the Socretary sh.:ll issuo . an o~der d~d~aring 
such industry to bo an ihdustry aff~cting comm0rce . . 

Houae debate regarding t~e exemption for reta:\l business 'May 24, :)..938. 

Three amendments to Section 6 VJere offered with the express 
/ intention to exempt retail enterpriSe$'T Two proposed changes in 
, the phrasing of Section 6(b.) and as stated were intended to ex

clude those retail enterpripes which purchased goods from outside 
of the state', Representative Massingale moved to change the v:ord 
"or" to "and" and ,Representative Pearson moved to eliminate the 
words "substantia,].. purchases." Both amendments were defeated~ 

Representative Celler then offer'ed an amendment ,to insert 
after "the Secretary shall issue an order dcclarine such indus
try to be an industry affeoting corrune rco ll the following restric
tion: "but no such order shall be applicable ' to any rot ail 
indu~try t he gro;:: ate r part of whose selling is in intrastate 
commerce .,r The l:jllthor of the amendment state~ that it was in
tended to dispel doubt ahout tho exemption' applicable to 1"0'7 

tailing and that if accepted then "retail dry goods, retail 
butchering, grocers, retai~ clothinc stor~ s, and department 
stores will all be exer:tpt . " Representative Norton agrcud to 
this amendment and it was passed b;y the House . After passage:' , 
Representative Johnson of Oklahoma remarke d that tho amencJ!l~nt 
is intended "to Prote ct the little corner storo, ' f illing station 
and other r et ailers who purchase a substantial part of their 
goods across tho state line t " (83 Congo Hec. 7437 .... 7438.) 
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, In conf'e'-rehc~' Section 6 ,:r:m:ich authorizGs the Secreta;y of , 
Labor to determine. ,.oThicn ind~strres affocted interstate com,mcrcc , 

' WI3i.S oliininated\ :' :ThEi"exemption for ,. retail enterprises ,ora's the:n ' 
inserted in Seotion lJ(a)~: In th~ 'confidential ,conference com ... 
mittee draft of June 1'2""" 19.38; ~ ,'it , r,o~9: ',13,6' , fo~lows :'~.T,hc provl.,.,. 
siens of Sections 6 and 7 shall not apply with respect to • . • 
(?-) any employee ehgaged. in any 'ret,ail , es~aqlishmcnt the grcl?.tev 
p'ar:t of ,,',hosE:: se11ihg :Ls in intrastt1tQ con1,tn~rce,:, ,II In the final 
confc,rence report the words "or service,lI ,: a,nd,' lIor sc;rvid,ng'l "Je re 
included. There appea,.rs t.o bo no rC,cord of. any ~'scussioll Conf-
cerning these words. ' ' , 
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,February 9" , 1940. " ' . , 
" , .: t . ' : ", ' " , J ' t , . ,. •• 

: ,," ' ! "', ~' ; :' ~ ', : .' . I ... " • • ' • • .. 
George .. A. McNulty',; ,;,' --: ,:' ;; " : . ... " . ~ ... 
General Counsel ':, ;, ' ,,' : ~ ~: '. ~' ''. ' : .. ,':,: . ; . 

: ;" . , " 
. ... : . . ; . ' , . . 

Joseph Rauh ,', " /' '. . ~ .. -
Assistant General. Counsel ' . . .-' . ~ <~ , 

: " ' .. . 
": . " , 

,', 
", '" " ~E:NSA:ECH. 

.. ~ -",' \ . . - ':> 

. , 
Re st Pc.ri-ods " 

:.. '; .. -. ' " .... ' . ,", 
~ ', .. . ' . 

. ' . " , '., 
'. 

I , In my opinion t~is , office' ~houi~ ad6pt, ':s- ~,~~f~ttite ', pos:{tion 
at ' this "time as to whether $hort, rest ' periad~ : '!jfhich 'interrupt. , Gontinuou~ 
operC).t'ions should be cpnsidered as hours wor,ked uncier ' th~ Act. There is 
a , considerable amount of' ur.ans~r{e red' oorrespondence on thi:i point in our 
files 'and several cases unde~ investigation inyolve this ~estion! Miss 
Margolin indi'G?;ted th~t ,sh~ fquild the pvoPlern ' to be a , very iIriportant ' one , 
in the field." Mr . ' Poole has recently 'j.nformed the Zenitl} E.aa;i.o Corpora;:.. " 
tion thai;. he Vlould advise the Chic<Sieo office to withl!1old ~ any ' a:ction in 
their case unt1l an offi,cial int~rpretai;.ion on rest 'period9' as hours 
worked ' is issued., 

The problem is v~ry complicated and you will reca,ll that V{C 

considered it last September and decided to refrain from exprE?ssing any 
qpini.on at the t ime, In view cf the rc.cent developments, n.Q\<;ever, it 
soems: necGssary that we -try to r each: sooe solution now, , T.he Economics 
Branch and ~ ~essrs. Ali;.ma.n ,and SC,hachter b,Qliovc that short rest periods 

, w~icli interrupt the regular shift should pc c,onsiciered as ' hpltl"s ":orked; 
I t~~e the same position, and, as, indicatQ~ in my memorandum to you 9f 
September 26, 1939 , Mr. Sifton was also of thi~ same opiriion. 

, II . . 
1. The prabl,em of rest periods h,as beerl discussod in several 

treatise s'. on- industrial management, tn €lddi ticin, statistical. studie s 
have been made showing the relation bet,.,c::yn r est f/.;riods and ' cumuJ,.ati ve ' . ' 
industr~al fatigue and accident frequenc'y~ In \'Jatkin~ and D'oc.d, The 
ll~al5'e(m~n,t OFf L,abor R;elations, ~t is ,pointed out ,tha~ industrial experi~nc<? ' 
has provod that rest periods tend to che ¢~~ cunlUlt~~i'ye fatigue in its latent 
or initial stages , and to prevent tho dQvcJ,opment of ' illness which would 
issue in loss of output and increaSe of a~s~nteeism, Thus, it is stated: 

11 Rest pcriods,-are usually from 5 to 15 minutes in length, 
the lO-minute paus0 be:i,ng most common. Ordinarily, one is ' taken 
in t he middle of the' forenoon ~illd on~ in ' the middle of the aft e rnoon. 
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Thd length of the pause and th~ time and frequency of dis'tri but ion ' '., 
w1,11 depend upon the, nature of activities and the c,ond,i tions of ' " 

{employment. Formal rest periods may not be, nece~sary , in those oeo:-; ",,. \ 
cupations in which the work automatically allows pe!,'iodic relaxation 
and relief from nervous strain. An investigation of rest periods in 
,indv,stry made by, the Nationallndustrial Conference Board i ,eads to : " 
"the'.' conclusion that such pauses are essential ; in, occupations which :', ' 
are monotonous in 'character and require prolonged and intense con
centration of attention, enforce continuous: s~ tting or contimtous 
standing posture, involve severe physical exertion, or ' expose the 
worl-;;ers to extreme heat or, gases or other unfavorable' condition,s,. 
V;hile t here is no general'agreement with regard to the results of 
rest periods, a ,large numbe:r of employers are convinced that such 

" pauses' have contributed to he,alth an~ .. erficienGY through the PJ;'O-. 
vision of opportunities for relaxaticn and the elimination of ir
reguJ.B:r , pauses which usually caUS (;1 $-0 mUch ' lo~t· ,tinie . One study 
sn.ows~ for instanco, that during 8,300 hours of vlorl~ without r 12:st 

.. periOds, the average personal time lost was 3.6 pe r c-ent of tho 
total and the avr.;rage inc:i,dental time lost' Vi,as 8.,?per c.,;m~ of the 

" total; 'where as during 2,973 v!orking hours 'HhE:~ rc r est Periods were 
' mainta'in~,d the aVerage porsonal time l ost Wi:iS only 1. 8 pCI' cent 
'and the i 'ncidental timc lost' 'vias 5.4 pC'r cent. In general', ;i t 
is safe to conclude that from l~ to 2.5 per Ctmt of total timo is 
lost if no re st periods arc allm'od, but -this loss can be greatly 

,l essenec. b;! means of breaks in the \'lo'I'ks chcdtile. 

, "Benefi ts will aC,crue from rest porions, nhen they arc properly 
administered . The time must not be spent in the midst of noise, 
dust, and vitiated air in a qrowdcd workroom. ' ' Most organizations ' 
recogni ze this and tboroughlyv~ntilatc ' shops and offices with frosh 
air by opening all doors and "'iindO'l-'ls' during the pause ; not a f eF 
compan~e s provide for complote stoppage ' of machinery and power in 
order to eliminate noise and vibration. Although employees are . 
usually free to do as they' ple;;asf..: at such t~m8s, they are encouraged 
,to 'makc : use of the r est rooms or engage in some form of r elaxing ac
tiVity. The provision of light lunch is not 9J1 uncorrunon practice, 
Toa, mill~, maltedIDilk,' cCtfflih.:, sandv!ich!c; s, and sv,;eet ch,ocol-ate are 
sold at cos t or furnished fr>ae of' cha.rg.e . 'Many ,vorkers le'ave home 
hurriedly in the morning 'after a ?canty breakfast or 'none at Clll. 
Undernourishment ' is cownon, and , many ' firm\3 testify to the f avorable 
effects of a light ' lunch in tho middle of the forenoon anc!' again in 
the ' afternoon. A traveling canteen is sometimes u~Gd , to furnish r e
freshment s )'lhile workers r e:;ms.in, at ,their machines, but this does not 
s eem so desirable and beneficial ~s the custom of allo,ting emplqyees 
to leave their 'hork., 

"The inauguration of rest pe riods has , often bt.:en attended ..... lith , 
some ~fficul'ty. Vlorkers fI1equently prefe r> 13: shorter workday to 
pause s during 'the regul~r shifts~ Until they ctiscover that r est ' 
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periods a.j,.d production, pieceworkers are inclined to oppose t em' 
" ,on the ground thai(. the .' ,pause s slqw , up output and, <ii¢nish earniugs. 

, Some employers oppose re:st- periods'. becaU;se they: fear,· that sucll a ' I 

pra,ctice involves ' undue ),.05.5 'of time through inte'rruptio,n" of ;p'ro,...., 
cesses" enco'\lrages br~~ches ' Qf di~d,pline 'on, acC0un~ ' of .the;.t~npency 
of' emplOYees to over~tay" their time,. " and ,affords. t90 -m~ch P>PPC!r;tiun
ity for workers to' get together and talk over their. coronion gr.fev~ 
ances~ ~hese objections ha.ve ' no,t 'proved rormidabl~ ~ , L~e,+t tot-hem:" , 
se,lves~ 'most V'lork~~'s teJ.-e; ,re.st , p~us~s: at, irre.gular, ane, upS'l,lit(l.ble 
'times, ~o it is bett/er ' for management" to presc,ribe both -,the t~e 
and, the distribution'. ' , 'rhere, is , inc'rep-sing' ,e:vricience ' to, ~the eff.ect 
that pauses are a gopd investmept ~ ' .,: . ,.: : . , ' ~.. (' _ 

",J . - ., 
" "At ,this jl.¢ct-\1.re, it, "i'S well to' urge ' the wisq.o~ _q,f p,royi~ng 
, a:ct:equate , time for 'th,j no~n:-:hour ltmcl:l~ The. ,pr.actice of le;t~ihg 
: tl1e' I'lo'rker. snatch a bit ' wnenever "ho' -(l'an whihr '·the m,achine ,i'sin 

. . , ', operation <?r whiJ..c he is st:(llon '0i'fice duty :i,.$ . ;ineX\A'1J.sable' .. " Sel.f. .... 
,'r<?specting .<I a~c oarners vl~):l np'\;;, accept such a , crondit.J.on~ , At ,lop-st 

.. . !'a. half":'hour snotl:).d be '!111Qweq. for' noonday meal , . and. .in some occupa
.' , tions ev:cn a longer J'Xlriod may be , necessa.ry. Only ';in. this v!ay 'is 

it possible t C) :ehcourago 'propBr habits of ea;ting and r~laxation, 
: ' which ar(~ so ' directly ' re'lated to propoJ;' :dif.e~tion ' ane . I'lQ~.lrishment 

and which, in turn, determine health and productivity~1I ' , , 

' 2 '~ Lansburgh; Indust.~iCl:l l~an~,ge!ll~n~, 'po:Lnts out that there are 
three: gene'raJ,. type s of rest perlods; ' llam0l1y, (:1,.) statoQ. r.est whi+~ wO:fking 
on the j.ob;.(2·) · a. change i;o the ,type of work,.. and (3) stat~,d re:;;t pf;riod 
in the middle of the morning or in ' the middlo of tho afte;moon . 

As an ~xamplc of. the stated rest , on the job, , :ther~ is given an 
illust;t'ation of a case of a contraotine:: firm ~nGaeed in the , steel con..,. 
struct~on ~19rk, 'This firm' dotermino.d . to ir.troQuce f,l. r est reriod of two . 
rn:inutos for its riveters aft~r uayh ,t on rivets had been"driven in . This 
. invol vBd approximately., lrJ/4 minute's ' V'10T~ ,out 'of. 0c::~ch 3-1/4 nD,nutGs . The 
result ""as 9!l increase ,ip tho amount 'of' rivets ' driven. 'of 12.5% per ' man~ 

, ' ~ " . .' . .' 

Hest pe riods involvingch5!1ge in t~'Pc of work .'t~ould Qccur :in 
' the ,'cas(:; c,~., having t.he wOl'ker SGcure ar~c! deliver his, ovm ffiat urirLl. 

" , ~ :.. : ' Stat(;d rest , periods ' of 5~ ' 10 and 15 minutes. durinK the morning 
and, ·aJ.!ternoon, arc generally instituted Wher~ .mnchinery can be stopped and 
started at a. give n time . It is fouhd that such rest periocs will ordinarily ' 
cvon up tbo curve of production 'an4 reduce the amount of · acCidents througQr-

' 0'Ll:ti tho ' day without a diminution of tot.:ll output, .. 
J~ In BariG.on & Loomis, . Personnel FJ;'obl(;m, rofcrfmce is made 

·to"8,fl experiment roth rest periods condu'cted b::.~ 'tho YJcstern Elect.ric COInr
p~y, in which it is concluded that 'total daily productivity is increased 

. . . . 'by rest :periods; 
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.. 4. . St~te:,,'ridhin{~: ,;~k~>~~)Q.·~tii1.ml ',.hour · law.s :for "i~rileI'l~child;en , ... 
" : an2I t ce.r.tain; ~peci~ied;a~,6Jipa.t~p:~;~ <',dq ' iiot,.~~.~~· ; · spe'~H~GallY . wi~h . ~ne: ~r9b~e,~ '.:r 

'of ' rest-'pel::'l:ods. Adminl.stra,t:L ve;', regul~t;J.;.oYiS ;J.;.·ssued thereunder l;J.;.kewJ,.se , 0.0'·; : 

./:'.. not fake~ l.l.p : this' probl~iril ' spe',affic'~ly~ , . T~~ ' st~tut:es' gEmepally prQvide . tn~t';:< 
'. }", < ~ itven ':~1\.uiiber ,of -: hO\l'rs:: i1iay:be', Yforked "d;ur:lng • a "day and/or"· dur:ing a j'!eek and ::". 

'.:',' 

,.-" " . i .thb:t ·a ,' 45.~mihute rest or: .itlnchpev,iod·be .-provided, after a spe~rfi~; d nu!nber ' 
of pours: 6f, continuous 'wO.rk ~ · :tn~, some. cas'e~, it 'is stated that 11 break i~ , < 
the wor~ of less thana spe.cifi.1:J:a :le'rtgth of time (anywhere from 15 · minutes 
to . 4 hours) shall not be deemed' to interrupt, a period of 'continuous work. 

.,' I '.' 

", t 

., . 
'. 
\. ~ ~ • ",I I 

."r· .. 

" ,,' 

. .,. 
...... I 

" 

" 
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In addition" the us'e ?f spJ,.i t shifts 'is ofte'ri, he9,'ged about 'wi.th a provision . 
to the . effect that the' employe\:) may not', v19:r~ ' say $ hours a day and such ' $ 
hours may not be spre3.d over n. per:i,od lopger thr.n 13 hours in' the aggregate ~ 
In addltion; tho state · statutes proviqe for the , ke.;:ping of tecorcts' by em"," ' , : .. , 
ployers ai)d generally . do so in st1,bstaht1ally the fpllovi;ing language • .. EverY , 
emplOyer must post in '~. 'conspicuous pltice,in evory' roqm',.o., printed noti'ce 
stra~ing ,the hours requir'i)d of Grriployeose~ch day,. the houI'S Qf' beginning 
arid st.opping work .}nd the hours \yhon the meal per;iods begin nnd end" It \ 

. ' .' is recogni'zed, of course, thtLt the; i'o:cego:5.ng provi'sions 3.re not detcrmina~ 

, : 

tive in our qas6 . In th0 t'irst plneo, tho statute~ ,u'c 'different ond the ' 
p!,:oblem . is' hot direct,;Ly trcl:l.tE:d. ' . On the : othr:.: r hand, ,there'~ is Dn implica- , . 
tic,ri· 'that a s ' arf!.D.tter .of policy short breaks in the employment will not · be 
):'ecognized . 'as 'somethine outside ot the Ngular 'working day. .. " . , ' 

( -
·;As pointed out above, the ste.to statut~s do not deal spccific ,~lly 

,,-dth the problem of r i; st PGriod~.. . PC1'fever., I am informed thnt in. tho ad
ministr?-tion of .. such laws rest periqds ::..re consider ed ' to be part· of the 
wod:ing qo.y . Misses ,McCormcll, Colom·':'·,n, · Stitt and Smithvlcrc' ttnartimously _, 
of' the opinion t hat short pece.S8es not only shoula be con~:Ldc rcid hours ' 
worked but that they wEfre, so . considerod in the ' a~nistso.t:ion of stde law. 

A~ I was informed on febrlHl.ry 8',' by Miss stitt, th~t · the 
- question Of rest pedod.s was consider ed : r~t c, recent conference' 
.. of .the Administrators of st t.t c li1wS for' the ~.istern sto.tcs. 

The Administrators all agreed th tttshort :r (~ st peridds should 
be considered a s ·hours worked. In t his conne ction Mr. Altman 
advis ed me th\'t he requested Miss Fl,oronce Smith of ' the V:om!::n' s 
Bureau to ~iI1ite to th:G authoritie s in' Utah and. Oregon "v-:Lth r e s-:" 
'pe ct to the problem of ' r est· periods 'in 'those- s-tatessince the 
stO:tut~ s in thos~ statos ' require . tr~n.t lO-minute rest pE) riods 

·be given but :do not ;i.ndicatc .;ihetner" such rest periods. are , con-
s;idered a~ hours -,'lorked, . . . 

... 5" The're is "beiri~ .rriCq~; 'a 'sttiaY ' under the - supervision of, the 
BUreau of' Labor St,:j.ndardsof th(~ pt-ov1sions,: of collecti vc bargo.ining agree;" .: 

' ments .. Mr~ Altman . :).hq~ired · ~i.l:iOllt the' trea~l'ne~t of r ost-periods and was .",'·,/
informed that such perioqs' we-te', ordinarily 'treated- r.-.s flour,s vlorked, . They '; 
did not, however, have Pony spec;:iii.d ·inforrm.::Ho·n : on·~t'h6poiirl;;. If you ' ' 
th1.nk it is worthwhile you might "get in touch with·:lilf .. : Jjubin ~nd perhaps ( 

. 1;1e would be vlilling to have this matt~r studied in· detai;Lf '--" 
- ' 4 
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n e eIU 10 case reer1'eo a ove,e company ' 
, , , ~ndicates that t!lE:}~ ~.~vevp.a~~ : ,~},r;~t~ijt .. t;~)Jl;r. , fp,~ ·~lfC?, 10~minll:t,e rest pe::iod 
" 1n the past but obJect to the payment of ·tirtle ana, one-:half' for such ,no..nr-. 

.. ~ , ;:, .:t~te's.- 'T.h~y;:stat~d, ' ~Vf,eye~', ~,q.~t~:t)1,t?::~ , i~ :~ , pr~cedent-..f?r. t~e omissi~n 
':of .. re:$t .',pe:t'?-oci t.2I\l€, from :tpe calc,\.llat;lpn ,9f; ~:dtnum !;lours ln tpe wordl.ng 

, and , regulations , of the , Illinois,"~tatut~. vihich controls the .viork:i"ng hours • 
• • • .. .' • • ~ • • t . • , ' . , \ '. • • ." 

. of womep. , We haye not. 'discovered: ..3:Py,'," ~4cfl pr(;'JVis:i,.0n' in the ,Illinois statute 
',or in ,tlw . regula"tions is'sued' thereunder, '. and I hav-etoday written to 'the , 

,,;, . ,.; Il~inpi.s autpqri:t:i.es ,requestlng' t~'.eir "a,qVic~ ' .on thfs ,'qucst~on. ' 

7. The BUre~~ " oi 'L:abor statistics considers :rost ' pdfiod~ as 
working time in , compqt~ng· ·hqu,r}!y: ranes. in ', inciustrYr, They ,q.dv?-se tha..t r e'st '-' 
periods are commonly considered as work:i,.'ng ti.rQ.e but indic'ate that the ' pra.c
.ti,CG: is ,much 1es9 conu:non j,n , the, south ', ~· Tfi'Us, in t1:1El iI' l1eport of December '11, 

, ,r 1. . ... 19,:39,; );,egarqing .. e:arnings ancf hqufs iI) ' the 'men's clothing industry in the ' ' 
, .. . sou~h tJle, ,taQ1e,s..as tQi ,aver<\ge h01J.rly , earnings .!ncitl,d0' brief, rest periods 

';,.:,:, " , '~' ,as, vior'ki.~g" .. t:{me:j even ~hough 'ih~: ',coIFl?ir;ie~ .:.in sG'veral . s~clt ,C8,se S did not 
>. ' so consider re:~t ··pe:r:i,.od~. ' , < .. '~" :.' "f'. ' . , 

The following short extracts from articles pub).ishect- by the ' 
Bureau of Labor statistios discuss'es the problem of rest periods anQ indi

,1, , " ::i ,<:' .~ e&te~ ,:in , epl1#ral, tha.t 1'~ st , periods ~rc . normally , 09n~idcrcd a s wQrking , time' : . . '. . '. . . ~ 

r ,', 
\...., 

\ 

. \ . 

f 
( 
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r ' • 

, , ' 

Bakery Industry' -. Wovembor 'i936 M~~tilY Lab~r :Re~e~;, p~ili8:'-

.. ",: "ShQ~t formal 
a· ctay, ~n ' additiQn 
shipping "employees 
emp~oyees in one . 

r O,st, pe dods ~ aggroeating from 20' to 30 mi\lutes ' 
to the .1ut:1cn, time were allowed product;i.on arid 
in one plant;, wO!'lnn ,yorkers in ty~O; "nhe];, .q.ff~ce 
All of those rest periods were on company .. t ·ime . II 

" . ' . . . . , 

Cigaret{te I ndus try,.... February 1:937 Mon~hly Labot' He Vi?,,;;" p~ ,Jj.$e-

"Scheduled rest pe riods, ':in addition to , the suspension of: work 
for lunch, were reported' by four. la'r ge 'and tvw SJr.o.ll plants,' ' Three 
of these eA'tended the privilege- to all Y1orkers, t wo gave it only tQ 
female workers, and one only to machin0 op~;r ::ltors . In one chc'wing
tobacco plant, in 'which the operatives 'IIICre pr edominant ly Nog,roes , 
the time was devoted to. prayer meeting. The time allov:ed by one 
plant wns a total of 2'5 minutt:s in , t wo pcriods ~ and by '~other a 
total of 20 minut~s in four p~~iods. A third plant gave morning .:md 
afternoop rest pe riods, the length of whiGh I':1.1S not r9Ported, nnd two 
plants gave two perio.ds of 10 to 15 minute"s re~pecti voly. In the 
sixth plant, machine operators were relieved four times daily for 
from 10 to 15 min~tcs, the production of the r eli ef operator being 
credited to the r egular operator.. The t:iJne of the rest periods was 
in each instance creqited a,s working time, 'I 
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Memo ·to Mr. McNulty . 
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Folding-Paper-Bo:lc !ndt:bs,tri''::: '' ' Buiieti,~ ; ' #620, p. 40:.-:. 
.. " ..:. . : . ... . , ~:!.:! . .. .. ~ ....... ~ . . .. :: .; , ,' . . .,'. ~ :;'· .'::··.'· ' :· I·~ ' !· 

• ... '. ~ 1'" • • J. ': • '. • • : .: . • : : ' . : ' . ~ •• ~ 
. 1!Short rest ' period,s~ if Cad dit.i on to' lunch pe'r;iod.~, .. were, .. provided 

in. none ·establ ishnients · in' .'th~· ~6~th; ' . . All · ernp'i~·Y:e~ .. $· p~riefite.d' · .in two 
c;f the plants', ." 'and only fe,da:le workers in; ·ri,ve, . of,. t,hem.> '. One ;g,~,:ve a 
smoking ' pe:tiexf ' t :o 'male , empHiyee's ciniy, ~d' t 11,e' . p;lnth "e st:apl~shiUent 
failed to rePort the' wo'tkets . affe:.c.ted . .. The.s~ ·.p.e:riod$ .. varic'd i 'rl length 

• • ' . " • • I ' . • ' . . ' • • • t , ' • • ~ • ... .. • ••• • • • • • -.J .. 

from 5 to 15 nur:utes~. : :B'~v(:r:t in p10st ~n~tal!~es it~),.:c:~. :~ach ; day- . ... :. ::lul but 
three pJ,ants pa:J.d. the ··.eroployees for · th~s tl.nie. Jr · 

. Set-"Up Pa~r-Box lhdu.st;ry ~ Bulletin 1/633, . P.·· 69 ':- . ':, ' : .: ' " ,:: : .' 
. : ~ .- .. : .' . ' : ,'; . ".. .- " : ' . \ " ' . 

' .. . .. :y; . . lrSh(;r~ f'orinaf:test, ' p'eriods~ . aggrega:t,ing' 'from . .' io,:t,'o, 2,O:~' 1rP.~~tes a 

\ , \ 

d"ayi; " ih · e.d~~.'eiori ' to', 'the l.uhch piJr~9d; were the pr~cti'ce ' in" ],cj' ,p).ants , 
". <. ''Of which :4" 'were ~ri the c6ns~l1Ilcr' a.nd paper. and printing groups , 'and 6 

:::':).:. " :', ·;'wel:-e str:lctly paper-hox e~t.ablishments. , These rest· 'pe,ripds 'wore credited 
<::., as vior-kIng t.ime · i't:l all except;ing 1:,'\'110 of t~e plant,s • .i'" ' 

~ \. . 

III. 
I. : : ::. ;." , 

. ' The ' f<;>ll O'wing is a draft ' 'of , a s~'gcst~d' ~tat~me'nt on the problem 
· ·, of · rest pe riods" in connection with hou'!'s'YJorked: ' 

. :Paragraph 2 of Interpret~tive Bulleti'n No': "13 indicates that in 
the ordinary cas e hours worked includQs .all time from the beginning of the 
workday ·to the end of "the ,i!orkday', except periods (turing which the employee 
is relieved of all dutio's for "the purpose :of , eating meaJ..~. ,We have re
ceived many inq.uiri'es as to whether rest period;:; or recess per'iods during 
the working day should be considered as hO\,J.rs worked . It is our opinion 
that 10 or 15 minute rest periods should not be considered as a Qr0ak in 
the ,eMployment which may 'bo deducted from tpe hours worked, and we shall 
consider such pe riods as hours v:orked ,in our enforcement po]j,.c;r . 
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Bernard s. Jeedle 
Assistant At:torney' .': ...... . , L" ~" ~ ,1 "r L ·.:··· 
Baltimore,.,. MFiryl'aI14 " ~ .~ . :.. : .... : '. ,,: :-': . , .. . , 
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Joseph Ra\l.h 
Assistant GE?neral C0\l.l1sel .' " 
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Re.qu.~st for lnterpretation dated January 11, ,1940; r .. .. : .• : . • 

• • \,' _ '. • ~ • -l ~ ', • .,, ' .,. I : I.:;J . .. ; :. ', ':- ' : 

. . ', ' : 

\' , J ' 

. : ,',. ~ . :.:' '.. ,\ . 
. . 

I have your ~el!l6r~d~ of' .r1:U)~~T~ iJ; .· raisi.n~ s:e~~~'al 
. problems i as to the appl~cati~m" of the.:' Act. ' . . . ',' :. : .~ .. -' . .' . ' ' . .' , - . 

The fir~t questioninvolves ' empioyees :engaged in ~he ' 
construeyiot:l of a new pl ant on ¥i old rlant I s foundation, where' 
th;e wa.l1s of the new plan~ are immeqia:t;"ely adjacent to the walls ' 
of anoth~r building of t~e p~r~ia~~y demolished ' old plant and gai~ 
support there{rom~ It ':1,s ' bel:i,ev'eq tha.t tne ·. principle se,t :-forth in 
paragraph 13 of Interpretative' BUlletJ.n ·No.< 5 will apply. anei-. the , 
emplOyees should be regllrd0d C'.S covere~ on the ' theory that ·. they are 
engaged in ' the reconst~lction of a plant used to' prod\l.ce goods for 
commerce. To be sure , 'paragraph 13 speaks ot' empJ.oyees of contro.ctors 
but it is our opinion that the surne principle applies where the-.·pro
duci,ng esto.blishment itself employs the workers. 

Tho second problem involves truck drivers employed by a 
wholesaler who receives morch~dise from outside; the · sta.te. ThelSe 
truck drivers are employed to deliver merch<,mdi se: from the wholesale 
warehouse to r etail customers witn:i,n th~ · stato* In line :with para
graphs 14, 15, and 16 of Bulletin 5, it is our opinion that these 
employees are engaged in commerce and, therefore ,. they are subject, 
to the Act. 

As f or the exemt'tion provided by Section 13(b)(1), since 
the.se employee~' a.re employee s of private carriers, it is our opuuon, 
as pointed out in paragraph 5 of B\l.lletin 9, that they arc entitled 
to overtime until such time a s the Interstate Commerce · commission ' 
determines the re . is a need, because of' so.fety of operation, for cstab
U ,shing qualific~tions and ma.ximum hours of scrvice for employees of 
private motor carriers pursuant to Section 204 of the Motor Carrior 
Act of 1935. The Interstate Commerce Commission is presently 'study
ing thi~ problem. It should ' be pointed out~ however, t.hat s~ a 
findi~g of need could, not be retroactive, ant;! employees of prci vate 
motor c~rrie rs ' will thus be entitled to receive oV0rtimo compensation , 
under tne Fair Labor Stanqards Act until the dat e ' on which such El. 

finding is made ~ 
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Memorandum to Bermird S. Needle . Page ;2 

The last problem involves truck drivers engaged in 
picking up milk from farmers within the state and delivering the 
rni,lk to a. dairy which pasteurizes it · and ships it ou.t · of the state. 
It is our opinion that the se employees are within tn9 tfov~rage of . 
the Act unless othervdse exempt • 

. If they are employees of a farmer, S0e paragraph 10 of 
Interpretative Bulletin No. 14. Further, even irthey are not em
ployees of tho farmer, as paragraphs 25, 26, and 33 of Interpretative 
Bulletin No. 14 point out" employees engaged with:i.n the area of 
production in hnndling agricultural or horticultural Gorrunodities for 
marl:et are exempt from both the 'wage c.nd the hour provisions . II Area 
of production" is di;l cus sed in fiE)gulr..tl,obs, Pc:~rt 536, and ' Press . 
Release #3.34. If employed-by n dairy, see also paragraphs 14, 15, 
22,, _ ~nd 23 of Interpretlltive Bulletin No. 14 which dis-cuss a 7(c) 
exemption .. ,hich may be npplic,'.ble . 

Because of the .limited sk.tGmont of facts contained in 
your memor:mdum, 'ne Ilrc Unable to g:i, ve you a definite opinion on all 
phas~s of the vG,rious problems which suggest themselves from even 
your very lllOited fcctual st~tement~ -
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Wiru:rey G. Nathan 
Acting S~pervising Inspector 
Kansas City, Missouri 

Joseph Rauh 
Assistant General Counsel 
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Letter of· Ji:.nuary 29,1940, to Mr. James Givens , 

. . . ~. . 
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This letter was in -reply, to .3. ' l e tter asking whe.th~r watch
men employed by the Fullman Company are, covored by the fair L~bor , 

I , • standards Act, and arc entitled to ovqrtime 'compensation under Sec-
tion 7. ' 

As you may' ,know, the Ptillrflan Company_ is included in the , 
. ' definition of common carriers subj.ect to Part, I of the Int~rstate 

;-'-,',: ' Co~erce Act. It, would th\ls appear tha;t, in gen~ral, its employees 

C . " wo~ld ,be exempt from the overtime re'qui'remehts of the Act 'under 
S'edioh 13(b)(2) unless there are partic-qlar reasons why th~$ res1,ilt 
should not folloVi in ,this case. 

It has been the posit.ion of this office that the exempti,on 
provided in Section 13.(b)(2) was primarily intended. to apply to em
pJ,oyees of carriers whcse duties are of such a nature as to subj ect 
their employer t o regulation by the Commission under Pari;, Iof the 
Interstate Commerce Aot.. , Ordinarily, wa.tchmen would be ipcluded, ' , 
within this exemption as employed b-:r a carrie'r . subject to Part r. 
But, if , the dutie s of a : watchrnan con$ist in w.atching property used 

',in the' manufacturing or a'ssembling of hillma.n ca.rs, rath~r,,,:than' in 
their ' ope'ration in connection-with tne :actualtransportatio.n ",:of 
passengers ~it might well be 'argtJ.ed th'8.t such operatj,ons ' of " the' , 
'PUllman' Company are not subject to regulation b:r Part l of ,the. ,lnter-

" :' 'state 'CommercE: Act , and', conseqllently, that sl.J,.ch a ,watchI~n "19uld " 
not be exempt under Section 13(b) (2)~ .. " 

It ~s not clear from your letter wbether or not any such 
unusual circumstances are present in thj,s case, but unle 53 they cxist ' 
the employee in question would not be entitled to overtime compensa...,. 
tion un~er tne Act, 

, ... 
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. . 
Walter W~ King 

,. 

I Acting ~ R~gipnfl Director 
Kans.as CJ.ty, Missouri 

I. \, I 

. In reply refer to: ' 
-LE;-CRR~.MM ... ; 

~ ' . ', ' " ~ ... . 

, , 

.. # '- • . : ~.. . • t',:.~ : ,: ..... : ." " . .. " Joseph Rauq 
Assistant General Counsel · 

.... 
"" . 

Ted Brossman Service 
30th & Tracy 

. ,KansQ.s c~ty, Missouri 

.' 

~ , : 

•• • • • ~: __ ,": • .' . ' ~'. I." • " 

,) , ,; <I~' • • •• • 

File ' No~ 24-988-1 

This will acknowledge your roq\lest for an op:i'nion~" dated ~ 
Fe.bruarY .3, · il1yolving the application of ·the Act in the . case of an 
employee.', eneaged ·t .O f~re a bo~ler apparently lQc~ted .:ip: a . distillery . 
. est.{l.h;lJ~~cn};~ . ' :t; assume. 'the distillery produces goods .for . inter~tate 
·cormnel'ce • 

• , t! ·: It is state<\ that the boiler fired by the complairia~t: "f'\ir-
nishes steam' to the distillery. The ste3In is used in the manufactur
ing .. processes . I assume that 'the .boile r is in the d.isti~~:9~~ ... btl.;Ud
ing.It;. does not app~ar ' definitely by whom the complq.:iJn4;f1t is ' employed 
although ·the Qomplaint ',: is filed against Ted l3ross~ru1 . . Ser:vic~~· . ;~: ~on- . 
cern engaged in s'e!'vicing and supplying employees "iho perf o 11luiiaint en
ance work~ However, the .business e~gaged in by the cmp~6yer.would not 
appe~r to be materi8l , since coverage depends upon the activities en
gaged in by the employee. 

It is the opinion of this ' office that the employee in ques
tion is engaged in prQcesses or occupations ne·cess.:lry to the ,produc
t ,ion of. goods for interstate oommerce'; and is therefore cnt~tled to. 
the benefits of the' Act. It is not believod ·that ;th;is case differs 
from the case of the ordinary fire~~n or maintenance man ~mployed in 
a factory • . Therefo.ro; ;it is believe'd that ·paro.gr·aph. 5 of. Interpret'a
tive ·J;3ulletin No. 1 is appliqable, TmshcG.s8should not "be confused 
with the doubtful case 'presented in ·'pllragr o.ph ·ll ·of . Interpretati ve 
Bu.lletin. No. 5, invol~ng the ' einployees 'of a. smUll opal min~ 'selling 
~l its coal within tpestat 'c .to a P'lilnufa.ctur~r, · usin~ th.e coal to oper-

.' '~te a plant which prod\lces other goods ·f.or- cOl'Ill\1e:rce •. 

. . 
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FebruSiry 14,. 1940 

Col~. Fleming 

. .~ ~ 

Rufus G. Poole LE:RGP:BP 
Acting General Counsel 

, .. ".,' 
Release on Automobile .Dealers and Distributors (R:'"'58/t) 

Your memorandum of February: 3 to Mr. McNuity ' c~ied ' attention 
to page . 3 of the above rGl~ase and the words IIv-ery minor 9:r insigni,... 
ficantll ~ You s t ated that 'the dealers had said that the prior opinion 
was not so re strictive. You ask~d II VThat was the. pr-ior"-,op:Lt:lion?1I 

' The' prior opinion referred to' is' C!.ppare11tly Inte ·rpreta.t~ ve. . 
Bulleti!::\' No.6, par-tJ-cularly: para~aphs 2:L .ang 22. This, i ·s the.,bul..,. 
letin whi:cl) .,~:latesto the re~ail' ~d .service establishrnent · 'e~e~p
tions. Paragraph 2;L of 'the bUllet~n conta~ns the following sentence: 
II,A few isolated whoiesale . sales -made by IIpredom~nimt:.lY retail enter.-,. 
pris@::w:i;'ll',n'ot p-l'8cludG such en~ o rpr:i.so from being designated as a 
retail . ~st~bJJ,shnient lf within the me..an:i.ne of the e4emption.. In con
sidering ·whet,her the r ecent let-ter' ~s · . more re str:ic~i ve than tile . 

.. interpretative bulletin, this sentence is ·to be compared' wii;.h the 

. ·foiloVfj.ng ' sentence 'I'Irhich appears in the 16tter:'!If ·the ilOnq:xempt 
aot~Vi~ie ~ . are n~t ,very l~.o,r Q!:. irlsip;nifioant, then· ·the 'p\l~iness, 
taken as a whole , may not be cQrlsidl3red a s a r e.tail 'establishmont 
vdthin the meaning of thc ex~mption.1I 

The recent letter also st.a.te,s th9.t II 'a ' service ' station servic.:.. 
. ing the dealer 's · wholosa;Le business.!! is not Ydthin th-e';'xemptiont 
(See .page 2, last scntence, first full p,3.ragraph). This appea'rs 
to bc consistent with paragraph 1;1 of Interl)retcltiv0 Bulletin NO~ 6. 

The lette.r al~o pr9vides th~t the sc.le Of trucks, tractors 
'and trailers to businoss concerns are activities that do not 
f all within the exemptiQn and if they comprise a signi..t:ic~nt por~ 
tion of t ho business, the car dc~or \,'ould be covered, This appears 
to be in l ine with Section 8 of the bullotin~ 

As the 'letter, appears to bC' cons'istent with Interprcta'f;,ivo 
Bulletin No.6, the question is v,pether tpe t ests laid down in the 
bulletin form a reasonable line of demarc<.:.tion 'between coverage and 
non-coverage . 
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• • •• 1 . 

LE : llSA ~~S . . 

. 
Mr. '.· H . .. : J~; Chalke r . 

' · Lumbe~· and ' Sawrn'il.l. Workers Loc3l ' l16 
; ·,:.Nor-th 'B9nd; ' .O~.e gc:n~ . , '. 

:: • : • I ' • •• " ~." 

-pear Mr . Chalker.'; " 

' . . ; .:, ' 

. , ~ .... 
, . 

.... .. . . :,:, ~ ' ;: '. ;: · ·~t'er:enc.e : -1$ TIl~de ;to your · l ette·r ·of August 29, 
~989.'i irr :which yP..\l . lnql).:4re wh!:~tht3r rnen' operattng machines 

: ·: ' \Ya·ve : .. 'bo".g;i.ve, t he time ,that it i;.okes · to oil or adju~t their ' ... 
. "!m~o.hin~. t'3 before the rcgLiJ.,ar · shi'ftstarts. I regret that 

an . ea:r.;Li~r}·~ply was. 'not., p0s'siblc; " . . 
'. : :.:.: : . .. .,. , . 

·Enclos.ed ·horewith i:s a: C'c;>pyoflnterpretat;tve ~ul-

', . . ,' 

le.tin-: No. 13, which discusses the manner of, de termining hours 
for whioh employee s are entit~$d to compensatiqn under the 
,F~ir . Labor Standards Act of 1938. Your attention is particula'rly 
direoted to para.graph 2 the reof. ' J;t is .my .o.p:j,nic;>n that time spent 
by employees, in Qiling or adjusting"machines snotild be consiqered 
as hO\l.rs worked for p\.trpose s Cif the Act. 

,-

. For your ;l.nformai;.io,n I run ' also enclosing cop;i.es 'of the 
Employe~"s I and Workers I Digest$. " . J " 

Vel~Y t:r1.tly yours, 

.. .. 'For the General Counsel 

By.~~~~~~~ __ ~_ 
., Mil tori de ~ Denbo ." 

" ,. Chief Opinion Attorney 
..' 

Enclosures (3 ) 
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Mr ~ Harry P. 3.ute cki 
7919 lJarquette Avenue 
Chicngo, Illinois . 

Dear1!r. Rutecki: 

( . 

.. . . \ 

" 

LE : NSA:ERS 

" 

. - ,, ' ! 

:!- . • ,' ,. .. 

Referenco is Jp.3..de to your ' J,ettcr of Jc;.n1,l.2..ry ;1..3, 
.' .1940 , .' in vvh~eh you inquj,.ie,: . ~lhcther ,lJtim~ outs'll~ · n~~e~.s3.ry: 

because of physt cal .r~a..sonS:t IIiay be d~qu'.cted f~bm' hourS' :' .} 
vJ'orked..' · 'I 

, I· . ' 
. Enclose9, ' "herew:Hh. '" is a copY :.of rnterp:rei;.ativc Bul-

letin' No. 1J which ois~sses thti ' !!l~nnor' .of' determih~h~ hoUr.s 
fqr ' vYp.:;i..oh employees · are entitled to eOlnp()j1satiori ·\u:1der · the 
Act';· ' .It. :is rp.y op1.n:t.on thr.t · 11,t:i,mc O\11;;Sl1 ', ,neccsso..rY '.because 

. of physj;cc:U reas0ns"~ ' inny not ,be . dedlictod ' fr-pm 'hours, for, which 

. 'cmp10ye'es "aTe ent'i:tl~'d ·to, tomperisati<;>n.. . 
,," , 

, " 

For your inf0rmd~cn, we are enc1.osin~ .. c6p.ies of;'. 
the Workers t 'and Employers' Digosts. If, after- 'studying ··the 
en,closed material; . iou , rave 'any" further ,questions, pl~lase ': ' I 

do. riot hesitate to call1lpon me again. · . . . 
" ' . 

Very truly yours, 

. For th~ General. Counse~ 

By 
~~·Mi~·~' l~t~6-n--C-.~b-e-n~· b~o~"-

Chief Opinion Attorney 

. • EflelGs~e.s . O) . 
. •• • 0 " •. 

. ?5 ~ ." (3557) 
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Mr. Frank E. lngr.n.ham · 
1 Mount 'Hope Terrnce 
Worcester, Ma.ssachusetts 

Dear 'Mr. Ingraham: 

. " 

I' 

, 
.' 

LE:NSA:EHS 

, .' 
.' .' . 

geference is made to your lett9r of October 24, 
1939, in whicn you inquire' about the problem of hours . worked .• . 
I regret that an earlier rerly' v:as not possible. ,', 

You :Lnquire whether it is permiss;ible for an em
ployer to' deduct one quarter of' an hourI s time in" the pay of 
a. salaried 'worker when only five minutes off was tal~n: by.. 
the employee ~ . Enc;Losed herevJith is a ~oPy of Interpi"e'~ati ve . 
Bulletin No. 13 'which discusses the manner of d,ete,mining .::. 
hours for which. employees are ertitled to .coT!1.pensation UI1der . 
the Act, and your attention is particularly direc-ted to,pa!.'a,... 
gr,aph 2 of this Bulletin. It is my opinion that an 'employer 
may not deduct fifteen minutes time if the employee only 
takes off five rrO.nutes~ Af?t6 wnether the five minutes may'" 
be deducted from hours woi'l~e d, your attention is directed to 
paraaraphs 4 through 8 'of the Bulletin. ' . 

For your information, I am also enclosing copies 
of the ~orkers l and Employers' Digests. If, after studying 
the enclosed material you have an;sr further questions, please 
do not hesitate to call upon me again. 

Very truly yours, 

• 
For the General Counsel 

~ ~~'Mi~· ·~1~t-on~' ~iC~' .~· E~D-en~bo~i~'~' 

Chief Opinion Attorney 
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~ss Helen ,B. Mays, Se~retary 
;Industria,l Nurses AS,soci.ati~n ' of Maryland 
4221 Euclid 'Avenue 
BD.lt~ore; Maryland 

, ,De ar ltis s Mays: 

; .... 

LE:'; KCR: VG-
, ,: . . 

"/ I 

This is in. reply to 'your J.,etter of November 7, 1939, in , 
which you inquire if ind~trial nurses. employed i'n- factory dispen:'" 
saries 'are subje.ct to" the ' Fai~ Labor Stand,ards Act r ' , 

, 'o X' am e'n:clo~'in€ a 'copy ot the Act, together w;i.th .copies 
of Interpretative Bulletins, 'Nos! l and, 5, d,ealirig with its general ' 
coverage. Your atte,ntiqn is parti.c1.l1arly directed, to paragraph 5 ' 
or ,Bulletin No . 11 enumeI'ating the types of emploYGes riot directly 
engaged in producing goods fo:p interstate ' qommerc0, who are ; 'c'on,,: ... 
sidered to be included, within the proad dcfiriition of the worq; , 
"p:r;'oduced", i n Se ction. 3(j), and;therefore 1 within the ge:oer~l , 
coverage , of the Act. In our opinion,a nurse emp;Loyed in a ,factorY 
'dispensary,. t he produots of which factorY move in; interstate com ..... 
meree , is engaged in "an. occupation ,ne cessary to the prQduction" ' 
of such goods, and, therefore, within the g'ener:a:l coverage of the 
Act~ , 

There is an exempt~on in Section l3(a)(1) of ' the Act for . 
professional employees which may be appl~cable to certain registered 
nurses ~ The professional exemptionha~ been defined and delimited , 
in Section 541.2 of Rc;'lgulations, Part 544., a copy of which is enclosed~ 
All of the r equirement,s of t ,hat section ' must be met in the ' case of ' ' 

. each ~mployee for whom the Gxempt:i,on is sought to be made applicable ~ " 

In connection with your inquir:r as t.o wh8ther or not the 
clerical work performe d by industrial nUrses, such as the making qut 
of compensation reports, oto!, 1\rj.ll change the status of the nurse ' 

, " \ 

under the Act, I wish to po:i.nt out the, r equirement of Section 541. 2 
that a professional employoe must l'lot do a substantial ,amount of , 
i,vork of the srune n~turo as that performed by noncXompt employees of 
the employer. If the Gl e rical work perforrood by the industrial nurse 

• ><')7 
. A ~. r. ' ': ,.~ .. ... ~ (3557) 
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Mi~s ' Helen B. Mays 

, 
," '\. , -", 

Page 2 ', 

is of a nonexempt chara.cter" and if it constitutes a substantia.]: 
amount of the work of the nurse, the exemption would thereby be 
rendered inapplicable, This office is un~ble to mDke definite 
rul~ngs as to the appl~cability of the exemption in ' particular. 
cnses ~cause we art,;) not :in possession of all 'of the ft:..cts neccs .... 
sary to make such rulings. 

Enclosures (4) 
47539 

28 

Very truly ,yours, . 

For the Genero.l ·Counsel . !. : ' 

By 
-~' ~' ~Mi~'~l~t~o~n~1 ~C-"~b-e~n-b~o~-

Chief Opinion Attorney 
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. -. -' ' : ;'",::' ' " . ; I.n .. ·. ~ply ref~r 1;.0: 
" ,!. . : ~ .' . ~ . . ~ ~ 

. -. ; ." .~ ., 
'.' Mr.· •. Thomas ' :H'. M~Donald :' 

: Commiss'ioner .of Public .·Roads 
:PUblic -Roc3.d.s ; Acirnini$tration . 

" . . Federal .l,'lotks '·Agenc.y 

. ' 

' . . Iflashington, D:·· .C •. ·; .' 
... . 1 . 

' , ' . 
De'ar ·Mr. McDonald:' 

. . 

. ·This will reply to- :your request :for info!'!)1q.tion;referred 
;:- to as your 'File No . B .... I, . concerning the applicabiUty of the Fair 

Labor Starldards Act , to ell).ployees of·, corttractors engaged, in highway con..;. 
struction work. You inquire particularly about the coverage of the 

:Act to employees engaged in the rnaintenance, repair,construction, re~ 
': construction or relocation of .Highways . located entirely 'wi thin a . state ~ 

. The Act applies to employees engaged in cornmerc~ or' in the. 
·production of 'good~ fOr commerce. The coverage of the Act , ther~fore, 
will depend entirely upon the f<lqts in each, case. In . g~neral, the 
applicabili ty of tlic ' Ac~ to. omploye0s 'of oontractors is o:x;pIGLined. in 
paragraphs 12 and 13 · of. our ' J:nte!'prctativo l3ulletin No.5, .,:" copy of 

. which :LS enclqsed" Somo p~rtinent considerati.ons in ~eterm:i.ning whe
ther an 'employee in a given situation is covere,d .by t,ne Act whilEi' em
ployed in high1', a~r construotion '.'lOrk include among othe'r things whether 
:the ",'ork involve s the origin~ constru.ction of 90'. m:m highwa,y, whether or 

. 'not ' the highway may be considerqd to . be an -instrumentlllity of interstate 
:comme rce or. whethe r the· work iiwolves the rop<;l.ir,maintenancc.or reqon-
. si;.ructiQn of the highwa.,V ~ . : ' ~~I '., 

You will no1;,e . that .the ouostion of covf; rage . to tqe or.iginal 
construction of a qighway? which ,~lic:n completed will b.) used, ':J.S an in
strumentality of .' interstate commerce, is ::).Q~topc:n in pa!'agraphs 12 nnd 

; 13 · of ' Intcrpretati vo 'Bulletin No ~ 5. Some doubt exists as to whether 
employees 'engaged in . the orilP'nal CE>nst+""Uctiop of · such a road may be 

"eonsidered to be within the . st.n:t1"l'tory prO,visions.! We ' ~rc; .. not ,prerar'od , 
to· :take· a definite position on' :'Qhis question.o.t lo p-a t .until . the . courts · 
have had an opporturiity to indic at e. the b!'oad olltline~ qJ:- .cov:C? rEJ,gr.; . 

, . WG have :found that no real problem e.y.ists in the usual situa...,. 
tion as most instances involve the repair, m<J.intemmce or r cconstructioh 
of existing highways; fer example, the building of a nC\'l road over a 
preexisting roadbed or the widening or resurfacing of already ex~isting 
road~ .. · . The chie f p·r0.blem, therefore, is what may bo consider ed as 1'0 ..

pair; ',maintenance or r e construction. 

.., 29 r (557) 
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Mr. Thomas H. McDonald Page 2 

" <. '.," ... :. ':: :' ;':it is OUI" opinion thot Illmost all road construction cO).1tract
iiig,'e6tiies under the act and the Administrator is proceeding in the pcr
form~ce of his duties ' of enforcement on that basis. One illustration 
will serve to 'show the necessity for adopting -such. n. point of vicw in 
apply:i,ng the Act in sUGh instancos • . Suppose the . countY ' comm:issione~s 
let a contract fo r straightening an existing .highwny, . It is an old ~ 
rQnd laid out bJT tho pioneers tlnd it skirts . hills end stre"runs in such 
winding fashion that · it is no lonlye r sn.fe or adequate to the r~quire
mcnts of the automotive age. The conurd,ssioncrs, 1,\11ile using most of 
the old roadbed , condemn some additional land for stra:i,ghtcn;inis, propose 
sev8ral new bridges and decide tc cut through a hill here and there. Is 

.. "t.his' O'ri€p.ne~I construction or i~' it repair and reconstruction? ' We be
lieve that the uork contomplatod in this sample is reconstruction despite 

. . the fact that parts of this mc.y involve road building through virgin land, 
. and tpat the contractor' is under the law. . 

With r Gspect to the question what highwa.ys may be deemed to be 
instrumE::ntalities 0+ interstD,te commarcc , in our opinion, ~4-1 highways 
with the possible exception of· trails and woods rpads may be so consid
ered. The discussion contc.ined ·on psgo 4 of the enclosed tre&tment of 
the subj e ct of highway conl3truction E::ntitled "Highway Construction Under 
the Fair Labor Standards Act" v:ill s~rve to illustrnto the basis ' for 
the position v:e hwe taken in this reg':-1rd~ Of course , upon the facts 
in each cas e 'will' ultim[i.tely hinge tho decision whether or not an em..,. 
ployee is engaged in maintenance, repair or reconstruction ,!Ork on an 
interstate highway,. 

Fin'ally, we desire to point out that Se ction 7(b) of the Act 
may be" applicable to the employment unde r consideration in many instan
ce s. We are enclosing a copy of our Interpretative Bulletin No . 8 wh:i,.ch 
deals with the exemption provided in this Section whure collective bar~ 
g:'lining agreements fulfilling certain stated requirements have been en
tered ' into bet ween employer and employoos. 

Vle have enclosed t wo · oJxtra copies of tho tre:n.tmcnt entitled 
"High-"ay Construction Under the Fair Lc'.Dor Sto.nd[~rds Act" · which you may 
desire t o trnnsmit t o inquirers ' in cert~in .instances . It is also sug
gested t h[>,t you i nform these inquirers that \':" will be happy to ' consid9r 
the applica.tion of the Act to their pa.~'ticul2r case up9n .the· presentation 
of the f acts i nvolVed to this off ice. 

Enclosure s (6) 
:-169033 

. "7' 30 -

Very truly yours , 

Philip B. Fleming 
Col., Corps of Engineers. 
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'., Ed.w~rd' 'R. Mar.e~: ' ', ~eq~et~~;,-':" " . ':', ' 
, ~d ,Canne'ry, 'igl'i cul't~ral~ " ~4ck;~ng 
. West 3rd. Street, Room 315 ' : .. . 

.o . '", 

,, ~os ' Angeles, qalitornia .... 
~ : 

,:" Dear Mr. M{l.res: ... . 

. 'Thi,s i~ in 'neply to Y01.lIl letter" of ;November. 1,4., ·1939 . .in ~h~ch 
: ,you ' fndi'cate ' tp,at you are -interested in. the a:gplic'ation of . tp.e , i ' 

,':'Fa1r , ~abor' St.andards Act to. c~nlng' opr.ra,tiot+s. , . We quote ,:from 
~' YQ\lr ~etter: ' . 

HIf a Ca.I1.ller ~8 ca.nning pork ,arid heaps, ho~iny'- or . 
'dr1ed pe~~ which are n5-'t e~empteq: ~urj"ng an exempted ' 
week grantEld him1 ' d.Qes ,he ~ve to pay' tilne and one ' ~lf 
over ,eight hours for that '~? Al~o if he paoks a P~T~ 
iShable pl;'oduct for theft:rst f~vo 01' six hQ'\J,l's ; alJ.d,. the~', 
switches over to no;c. ... perishable 'product.s for M,other five 
0];' six hours, when does the qvort~me sta:r:t or do~s it? 

"Can,ning is dofi;o.od, in the ab,ov9 m~ntioned'· bu..llet~ri " . 
in ' S'ection +34, last paragrnph of pa.ge"2,9,, It inqludes the 
sealing and labeling the cans, as :well as p~acing the cane ' 
in, cases or boxes. Does thi s m~l".n thnt e.n wa:r:en6use opel'''' , 

,aHons including car lOP,di.ng and storing are ipoluded ip ' ' 
this? ' Can a canner label and case product .s tha,t wero man",-:
factu.red in othe,:r woeks than the week for 1,o,hich an ~xemption 
has been granted and still be exempted from the It,oure provisions 
of the act~ ~he ' CQtnmop pra,ctice i~ cann'filr.ies l 'S to sta.clt all ' , 

, Qa~s on the floor for p~riods from thr.ee. dayS up. So we want 
, to !mow if, a canner can tMe old g,oo,ds from a, i:?tor~go , and. l~bel 
and. CReO them during an exempt week and. still not have to ~ 
overtime aft or eight hours. II 

For your information we are enclosing copies of the Fair k~bor 
" Sta+ldf1,rdi! ' Act , and of Interpretative Bulletins Nos. 1 and 0, d.eaiing 
, ''' w:l.th its general covernge~ , 

We are also enclosing a COpy of Interpreh,ti ve Bulletin No~ +4 
- 'dealing with the c:x;empt'ions granted by the Act to agriculture and 

.,' 'the prQcessors of Ag:ricul tu.ral commodi ti 'es, 



s 
~~~~~~:.L~~~~~~X for an aggreg~t~; 'q,f -14 . ' . 

,employe.os,: ofM . empl.-G~~,r. ,~if.~B'age in ,'t!~e' 
~~'1.)i'6c:essing of, or in' canning or pa.ckingper:i:R.tla:bJ.~ ' or see,son4 .. _ nP'R.-i"IIit, 

s · or vegetables. .. ,, ', " 

. As paragraph 23(11) of Interpretdive Bulletin No~ l4 .. points," 
. those employees Jvho perform the operntions descril:x~d in' S<; . 

.... 1,. , . ., . . ' . 
oi~ wno perform 'oper.'ltions thnt . arc so <;:losely D .. ssocintod ,the 

.~that. they cn.n110t be ' segregated for practi,cnl purpos~s~ 'nnd whos~ , 
, is also controlled by. the irregulpr movem~mt of commodities into 
.' ,0 stablishment , are covered by that c:X;3nption. ' . ' 

I' 

, As po.r<lgraph 23(b)' points ou~ ) -if ,duri:ne an.,v po.rt 
neek an emp:l.oyec is eneo.ccc3. in 'ccumiUf.' pork <m.d beans, hominy or d 

, pe~s, he would not , during .thc..t r.'orb ;eek, bE? e.rltitled to the Se 
::- 7(c) ' e~cm.pt:Lon b ecause he , would riot De engagC'Q. in cc..nning "fresh 
fruits . ~r- 'vegetables!!. 

As pirngraph 4 of Inte rprct~tive Bullotin Ho . 4 ,( a copy 'of 
is enclo~ed ) points out, 11n employoe m:1.Jr v!ork any' numbe!' of hours ' 
per day or vwek; so lone- as · he 1s p::dd timtJ Md a half his ref!\,ll~~ , 
rute of pay for ail time in I;XCt;SS of 1.;2 hours in oach : '\': ~r.):(we.eb 
the Sect.ion '?( a ) "exomption , from. t he hours· Pr.9visions for. 14.'workwe 
is ai)pltcv.ble '~ nC? ' t ime ~.nd , <? ' huf U8r;d be , paid, regn:r:'dle~1:1 o~ _the 
rum~er "of' ,hours worked 1n ·":.llY of, these ,14 liorlmceks, " 

~;ith- reg.:trd to' the extent of the meuning Of the t 8rm ,".cc.nningl! 
[.s ':1sed in Section 7(c) nrld Section ;L3(a)(lO), W6 , arc: not prepo.rod , 
t.o ~xtend, pur gen0ral discussion~ Ho .. ;evor,;if you ~ill submit n 
co~npleta, detuiled and real set of fc.cts .. lith re.gard to. an~,' parti- . 

, c~l[lr problems' v:e vi~ll be' -gl ad to givu you . M ' opinion thereQn. 

EnclosUNS (4) 
50629 

., 

Vcr? truly yours, 

For the General 'Cpunsel ' . . . . 

By~ .. ~~~ __ ~~~~~ 
Milton C.' Denbo . 

Chief Opinion Attorney 




