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January 25, 1940

In reply refer to:
LE:LS:RR

Herman Marx
Attorney-Investigator
Newark, New Jersey

Joseoh Rauh
Assistant General Counsel

Applicability of Textile Minimum Wage Order to Table Cloths,
Lunch Cloths, Napkins and Towels

This is in reply to your memorandum of December 28, 1939,
which requests an opinion on the soope of Section (c)(4) of the
Textile Minimum Wage Order.

Your question is raised with. respect to firms who do not
engage in mamifacture of textile fabries but perform the following
operations on cloth to make table cloths, lunch cloths, napkins
and towels:

(1) Ccutting

(2) Hemstitching

(3) Laundering

(4) Fmbroidering

(5) Preparing for shipment

It is clear that Section (c)(4) of the Order is applicable to firms
other than textile mills who are engaged in processing textile :
fabrics into the enumerated products. The question raised by this
section of the Order is therefore, "What operations can be consid-
ered processing?" It is my tentative opinion, upon the basis of

the facts stated in your memorandum, that the Wage Order is apolic~-
able to cutting, hemstitching, laundering and preparing for shipment.
An opinion can not be rendered on the coverage of the Order with
respect to embroidery until information on the following questions

is obtained from you:

(1) Nature of the embroidery

(2) Types of products which are embroidered
(3) Plant where embroidery is done
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Herman Marx ° ° . TS

Is this work usually done in plants which process-the textile fabrics

into the named products or is it dne in plants which embroider’
various types of nroducts?

The information which is requested with reswect to em-

broidery should also be furnished on hém<t1tch1ng and laundering in

order to enable me to render a definite opinion on thP nroblems m1tn
which you are confronted. o , - .

As you have noted, the manufacture of handkerchiefs comes
under the terms of the Apparel Industry Committee recommendation and
is not subject to the Textile inimum Wage Order. - 'If an. employee is

engaged in manufacuurlng products which come under. the definition’ of;‘

the textile industry in the Textile Minimum Wage Order and handker-
chiefs, it will be necessary to pay him the minimum wage .rate pre-
scribed by the Order for all work performed during the workweek.

The statutory minimum rate of 30 cents -per hour can be paid only te

employees who are exclusively engaged during the workweek in the
manufacture of handkerchiefs. There must bé a complete segregatiorn
of functions in order to warrant payment of the lower rate. The
problem of segregation will be eliminated if the Apparel Industry
Committee recommendation is apnroved, since it provides a 325 cent
rate for the handkerchief industry. -

860808
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January 26, 1940

: e e — ———In—reply refer—te:
Bertha E. Paret g LE{LS :RR

Joseph Rauh : :
Assistant General Counsel v

Calhoun Chenille Corp., Calhoun, Ga% - 10-50-1
Mount Alto Bedsnread Cos., Calhoun, Ga. - 10-174-1 "
Calhoun Laundry Co., Calhoun, Ga. (See File 10-50

This is with reference to the file on the Calhoun Chenilile
Corporation, Mount Alto Bedspread Company and Calhoun Laundry Comvany
which has been.transmitted to this office by informal memorandum cf
A. E, Davidson for opinion on the scope of the Textile Minimum Wage
Order. The question is raised'in the-file as to whether the Order is
anplicable to the Calhoun Laundry Company, and independent establish-
ment housed on the »nroperty of the Hount Alto Redspread Company and
the Calhoun Chenille Corporatiom, which launders spreads for these
concerns, It is stated that a wvery large percentage of spreads re-
quire laundering after manmafacture. The launderinz not only cleans
the spread but also "fluffs" the chenille, The fluffing process may
also be performed by shaking or hanging the spread or a lins.

It is my opinion that this laundering is « nart of the
processing operation and is -therefore subject to the terms of the
Textile Minimum Wage Order.

The file also states that wearing apparel laundries also
aooept spreads from chepnille mamifacturers end compete with the
Calhoun Laundry on this type of work, Since the Textile Minimum
Wage Order is phrased in terms of process, it is clear that the pro=-
visions of the Order are also anplicable to wearing aonarel laundry
companies which are engaged in laundering chenille spreads. The 323
cent rate, however, must be paid only to employeces who are engaged in
doing work which is subject to the Textile Wagze Order or to employees
who are engaged during the workweek in performing work subject to the
terms of the Order and work which is excluded from the Order. 1In
cases where there is no clear segregation of function, it will be
necessary to pay an employee the 32:v cent minimum wage rate for all
work performed during the worlmweek if he engages in any work which is
subject to the Order. The statutory minimum rate of 30 cents wer hour
can be paid only to employees who are exelusively engagnd during the
workweck in the manufacture of products which are excluded from the
definition of the industry which is contained in the Ordor.

I would suggest, therefore, that Supervising Inspector
Johnson be advised that the Horton Laundry of Rome, Gzorgia is subject
to the Textile Wage Order.
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Jaﬁuary 27, 1940

Colonsl ?hilip B« Fleming

Joseph Rauh !
Assistant General Counsel ; 3,4

Employees llorking.at Two leferent el
Minimum Rates During the Same Workweek

The Legal Branch submits this memorandum in support of the
proposition that an employee who is engaged during a workweek in
two different types of work for which two different minimum wage
rates have been set is entitled. to-be paid the higher minimum
wage rate for all hours worksd durlng the. workweek.

“Two’ alternatlves to the propos1tnon have been suggested

l.: For- machlne operators that the employee be paid at each
rate for the number of hours worked at that rate durlng the work-
week. e .

2« For auxlllary ‘workers (clerical, shlpplng and mainte-
nance employees) that the employee be paid at the rate applicable
to the predominant product in the plant.

It is submitted that;nelther of thesé[qlfernatives should
be adopted.

Firstes The first alternative is suggested for a machine

"t operator who works part time at ope. rate, for example, the pro-
'c9531ng of yarn, and part. time at another rate, for example, the
manufacture of full- fashloned hosierye But to require the in-
spector to determine the numbercf hours spent at each of these
jobs and then to determine whether the piece rate earnlngs at

each job, is exactly the admlnlstratlve burden which we refuse to
put upon the inspector when the question 'is whether there has been
compliance with Section 6 of the Acts The attached: oplnlon‘whlch
was approved by you adopts the rule "one week, one rates" This
opinien vwas not based on any interpretation of the Act, but rather
con administrative simplicitye As far as the 1nterpretatlon of the
Kct is concerned, the previous opinion, which is also attached, . is
satisfactorye In other words, for administrative and enforcement
purposes and for this reason alone, we limited the employeé's
rights to an-amount equal to 30 cents multlplled by the number of
hours worked. Ve: emplalned that oplnlon on the basis of adminis-
tratlve 51mp1101ty -- that we couldn't divide up the employee's
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Memorandum to Cole Fleminge

T Page 2

week and determine the rates at which he had been paid for different
periods within, that weeks We cannot now'tell these employees that
we are going to divide the week up into two or more periods with
different minimum rates for each period when. the inspection problem
is identicals. We cannot say that we are able to inspect where there
are two rates set by wage orders and not able to inspect where the
employer has himself set two rates. e cannot take a week as the
standard when it operates. to the employee's disadvantagse and then
refuse to take the week as the standard where it.operukes to his
advantage.

There is another  reason Why the employee in the case of the
machine operator working on yarn and full-fashioned hose should be
paid the higher rate for all hours. worked during the workweek. For
administrative and enforcement purposes, we have mdopted the work-
week as the standard in determining whether an employee is covered
by the Act. Ve have set it forth as our opinion that an employee
is aabject to the Act for the entire workweek if he is subject to
it at any time duri ne the workweek, See paragraph 9 of Interpre-

tative Bulletin Noe 5 and paragraph 37 of Interpretative Bulletin

Nos 14, < We have grave doubt whether we will be able to support

this opinion, which is of great importance to the enforcement of {
the law in the lumber industry, if we reject it in the case put.

Note that this last argument would not apply to any wage order
(eege, apparel) into which we specifically wrote the condition that
machine operators working at two different ratesof pay should be
paid for the time worked at each job at the rate applicable to that
jobe But the primary argument of administrative inconsistency is
equally valid no matter how the wapge order is-writtens

- Second. The group of eﬁployees who will be most likely to be
subject to two wage rates are the auxiliary workers -- clerical,
shipping and maintenance workers, To adopt any but the hirsher rate
test for such employees would require an inspector seeking to find
out whether an employer has complied with the law to inspect, not
the payroll records as to that employee, but the entire output of
‘the employer's business.s In other words, the only possible test --
the majority output of the plant -- is unworkable,

Pararraph C of the Hosiery Wage Order gives a slight hint of
the administrative complexities which would follow an adoption of
the majority product teste The Legal Branch opposed the adoption
of paragraph C of the Hosiery VWage Order which mekes the volume of
production the deciding factor in determinine whether auxiliary
employees are subject to the seamless or the full-fashioned rate
end our conferences with the Cooperative and Inspection Branch
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 Memorandum to Col. F}eming. P&ge 5,

: 1ndlcate that they Joln us in oppos&np the éxtemsion of this

; prlnclple. ‘The Hosiery Wage Order’ presently requ1res the in- -
spe ctor to determifte for each workweek whetheror not the’ mill

' 'has produced by volume & majority of seamless or full- fashloned
’h031ery. The following questlons are thereby ralsed

“1& By what unit of volume shall this measdrement be‘made?
Does one dozen half hose equal one dozen fullrlength hose? -

© 2o At what time is production completeds For 1nstance,
oh&ll undyed hose be 1ncluded as well as finished hose?

:'These questions have not been answered. More difficult. problems
arise if’value of product is taken as a measure. Clearly our in-

spector should not be requlred to estimate value of product before
sale.

_ The problems that are raised by this provision in the Hosiery
Wage Order, however, are sllyht as compared with those which will
face the inspector if a 1ike test is ddopted for determining
whether the Textile or Hosiery rate should apply to auxiliary
help in the plant producing both yarn snd full-fashioned hosierye.
. In this instance volume could hardly be measured by dozens,
spools, or ‘weighte A value.tést’ would be the only available
alternative. The value test would make economic experts -out of
‘inspectors and would require ‘them to - appralse the value of the
product at market prices or- study ‘the eémployer's books for cost
figures.s It will be still more' difficult to devise a workable
schemg for measuring plant production -within the Apparel Industry
for which Industry Committee Noe 2 has recommended five different
" ratess Finally, it becomeés impossible to design a practicable
measure by which 40 -compare the production of the plants in in-
dustries for which Wage Orders are issued with their production
in -anyone of the many unascértainable ‘industries to which a 30
cent rate is applicable and in which any one of these plants mey
also be engageds
The National Recovery Act Breakdovm is inherént in these

complicationss Practical administration demands a simpler solu=-
tion. And -- the.only other available position is to permit both
rates to apply to these employees -- whereupon the higher rate
must be paid to comply with the Acte

Enclosure
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January 29, 1340

Mr, Peter M, Tamburo
Acting‘Regional Director
Dallas, Texas

W LE: CRE M
Joseph Rauth
Assistant Gemeral Counsel

Opinion of counsel for

~ American Newspaper Publishers ASuOCl&tlon‘

I have before me your memorandum of January 2B concerning
the recent Bulletin No, 4411 issued by the American Newspaper Publishers
Association under date of January 17, 1940, I have not seen a copy of
this particular Bulletin but I am famillar with a somewhat similar Bul-
letin of™January 10, issued by the Assoc1at;on, advising all daily news-
papers in the United States to refuse to make their records available
in the absence of a final court order,: The Bulletin of January 17 appar-
ently repeats this advice in addition to adv131ng on certain other ques-
tions,

In connection with the power of the Administrator to in-
vestigate and require the production of records, as you no doubt are
aware, several courts have already sustained the power of the Adminis-
trator to examine records under the Act. In a recent decision of the
United States District Court for the Northern District of Illinois,
Judge Holley held that investigations under Section 1i(a) violated no

constitutional provisions; that the Administrator could require the
‘production of records toc determine whether the employer was covered by

the provisions of the Act and whether he had violated them. Andrews v.

_Montgomery Ward Co,, Ince. The investicatory power of the Administrato: ¥

.. Was also sustained by the Federal Courts in the Eastern District of
':Mlssourl (Andrews v, Reade Manufacturing Co,) and in the Northern Dis-
trict of West Virglnia (Andrews v, Standard Trouser Co,)

Ample authority supports these decisions, Some of the
precedents are discussed ih Judge Holley's opinion, a copy of which T
am enclosing.

The General Counsel  is not in accord with the Association's

" advice to the effect that a newspaper sending no coples outside the

state is wholly exempt, nor with the opinion to the effect that news-

" papers are service egtabllshmen+s within the meaning of Section 13(a)(2),
*In this connection I quote from the typical letter which has been used

by the General Counsel's office in answering questlons of this nature. -

i "As indicated in paragraph 12 of our Interpretatlve Bulle~-
tin No, 6, a copy of which is enclosed, newspapers are not service estab-
lishments w1th1n the meaning of the exemption granted by Section 13(&)( )



Memorandum to Mr, Peter M, Tamburo Page 2
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for "any employee engaged in any retail or service establishment the
greater‘part of whése selling or servicing is in intrastate commerce."
The Act, therefore, applies to all employees of newspapers (not exempted
by Section 13(a)(1) of the Aet) who are engaged in interstate: commerce
or in the production of goods for interstate commerce.
Ve

First, as stated in paragraph. 9 of Interpretative Bulle~
tin No, 5, a copy of which is enclosed, "where an employee is sngaged
in the production of any goods for (1nterstate) commerce, the Act makes
no distinction as to the percentage of his employer's goods or of the
goods Upon which he works that move in (interstate) commerce," There-
fore, it is our opinion.that the shipment of any newspapers_outside
the ‘'state will ordinarily bring any employees necessary: to-the produc-
tion of such newspapers within the scope of the Act., In this:eonnec-
tion your‘attention is directed to paragraph 5 of InterpratativevBulle-
tin No, 1, a copy of whlch is enclosed. , < :

Second, it should be noted that at least some of the _
employees of a newspaper which sends no papers outside ¢f the state may-
yet be "erigaged in'(interstate) commerce.” For‘example, employees of a
~ newspaper, all copies ofiwhich are sold locally, who are essential to
" the stream of interstate commerce in that they receive and disseminate
information from outside the state, may well be subject to the Act.
Simila’r considerations may apply to employees engaged in gathering news
" for out-of-state distribution. Further arguments of an economic char-
acter may be urged for the view that newspaper employees are engaged in
interstate commerce without reference to the shipment of any papers out-
side the state, Just where the line is %o be drawn cannot be asserted
with particularity at this time. , : . " o

' We are. not in accord with the Associatlon s opinlon that
Section 13(a)(8) of the Act is unconst1tutienal ag -being diseriminatory
because it draws the line at 3,000 c¢irculation., The Supreme Court has
- held that. size ‘is constitutionally a valid criterion for classification
" in statutes relating to’employment. .In Carmichael v, Southern Coal and
Coke Co,, 301 U, S, 485, the Alabama unemployment compensation law was
upheld in spite of objections to its application only to employers who
employed 8 or more peérsons:for 20 or morerweeks. in the year., There’
are numerous other precedents along this: ine which, in our opinion,
completely dispose of this part of the Association's Bulletin,

- . .0 I suggest that yﬁur:officé:rébly-to-Mr;-Massengill's in-
“quiry, a copy'of which is attached to your memorandum, in line with the
opinions above mentiongd.
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January 29, 1240

Mr. Peter M, Tamburo

Acting‘Regional Director

Dallas, Tex-as

T B CRE M
Joseph Rauh i

Assistant General Counsel i

Opinion of counsel for
Anmerican Newspaper Publishers Association

I have before me your memorandum of January 23 concerning
the recent ‘Bulletin No, 4411 issued by the American Newspaper Publishers
Association ‘under date of January 17, 1940, I have not seen a copy of
this particular Bulletin but I am familiar with a somewhat similar Bule-
letin of™January 10, issued by the Associaﬁibn,‘advising all daily news-
papers in the United States to refuse to make their records available
in the absence of a final court order,  The Bulletin of January 17 appar-
ently repeats this advice in addition to advising on certain other ques-
tions,

In connection with the power of the Administrator to in-
vestigate and require the production of records, as you no doubt are
aware, several courts have already sustained the power of the Adminis-
trator to examine records under the Act., In a recent decision of the
United States Distriet Court for the Northarn District of Illinois,
Judge Holley held that investigations under Section 11(a) violated no
constitutional provisions; that the Administrator could require the
‘production of records to determine whether the employer was covered by
the provisions of the Act and whether he had violated them. Andrews v.
_Montgomery Ward Co,, Ince. The investlcatory power of the Administrato: &
..Was also sustained by the Federal Courts in the Fastern District of
" Missouri (Andrews v. Reade Manufacturing Co,) and in the Northern Dis-
‘trict of West Virglnia (Andrews v, Standard Trouser Co.)

Ample authority supports these decisions, Some of the
precedents are discussed in Judge Holley's opxnion, a copy of which T
am enclosing,
The General Counsel' is not in accord with the Association's
" advice to the effect that a newspaper sending no copies outside the
state is wholly exempt, nor with the opinion to the effect that news-
" papers are service establishments within the meaning of Section 13(a)(2),
‘In this connection I quote from the typical letter which has been used
by the General Counsel's office in answering questions of this nature.

’ "As indicated in paragrdaph 12 of our Inferpretative Bulle-
tin No, 6, 2 copy of which is enclosed, newspapers are not service estab-
lishments w1th1n the meaning of the exemvtion granted by Section 13(a)(2)
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