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Janua 25, 1940 

In reply refer to: 

Herman Marx 
Attorney-Investigator 
Newark, New Jersey 

Jose!?h Rauh 
Assistant General Couns~l 

I$:LS:RR 

" ,: " 

Aljplicabili ty of Textile Minimum Wage Order to Table Cloths, 
L~eh Cloths, Napkins and Towels 

'Phis is in reply to yOUI' memOl"aAdum of December 28, 1939, 
which reque$ts an opinion on the soope of Section (c)(4) of the 
~extile Minimum Wage Order. 

Your que stion is rais"ed with. respect to firms who do not 
engage in manufacture of. tC3xt'ile fabrics but perform tl:te following 
operations on cloth to make table cloths, lunch cloths, napkins 
and towels: 

0) Cutting 
(2) Hemstitching 
(3) Laundering 
(4) F.mbroidering 
(5) Preparing for shipment 

It is clear that Section (c)(4) of the Order is ' applicable to" firms 
other than textile mills who are engaged in processing textile 
fabrics i nto the enumerated products . The question raised by this 
section of the Order is therefore, '~Vhat operations can be consid
ered processing?" It is my tentative opinion, upon the basis of 
the facts stated in your memorandum, that the Wage Order is ap;?lic 
able to cutting, hemstitching, laundering and preparing for shipment. 
An opinion can not be rendered 011 the coverage of the Order with 
respect to embroidery until information on the following questions 
is obtained from you: 

(1) Nature 'of the embroidery 
(2) Types of products which are embroidered 
(3) Plant where embroidery is done 
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Henqan Harx 

.. 
Is t~is work usually done in plants which process · the ' textile fabri c". 
into the named pr oducts or is it cb ne in plants vThich embroider' . 
various tYPl?s. of ,'?roducts? 

The ini'ormation which is requested with ' res"'ect' to em- .: ' 
broidery should also be furnished on hem~titching and laundering in 
order to enable me to render a definite opinio;n on' the problems v ... i'th 
which you, 'are confronted~ 

As you have noted, the manufacture of handkerchiefs COmB~ 
under the terms of the Apparel Industry Committee recommE:)ndation and 
is not subject to the Textile 1: ~inimum Wage Or.der • . 'If an · employee is 
engaged ~n manufacturing 'products ' which come' under:: ·the definition ' of .. 
the -t.extile industry. in the 'textile Hinimupr WagE:) Order and hnndke'r '
chiefs, it will be n6lcessary to pay him ·the minimum wage .rate pre
scribed by the Order for all work pe~formed .¢uring: the ' workweek. 
The s.~atutory minimum rate of' '39 ' c.ents .. per hour c·an be paid only t <:.' 
employees who a.re exclusive~y engaged . dur,ing, the. workweek in the ' 
manufacture of handkerchiefs . There must be a complete segregatiou 
of functions in order to warrant payment of the lower rate. The 
problem~ of segregation will be eliminated .if ·the Apparel Industry 
Co~miutee recommendation is ap.'?roved, since it provides a 32! cent 
rate for the handkerchief industry. . 

60808 .' . 
. , 
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January 26, 1940 
'. : .. , 

-------------------------------------------------~---~------------

Ii.ts :RR Bertha E. Pare t 

Joseph Rauh 
Assistant General Counsei " . 

Calhoun Chenille Corp., Calhoun, Ga'. - 10-50-1 
Hount Alto Bedspread Co., Calhoun, ' Ga. - 10-174-1 '" 
Calho\ID Laundry Co., Calhoun, Ga. (See File 10-50 

... . 
j . : 

, . . ~ 

This is wi th o re.t:er~nce to the file: on the Calhoun Chenille 
Corporation, Mount Alto 13edspread Company and Calhoun Laundry Com:9f:l.n ;)' 
which has been .transmitted to this offioe by informal memorandu~ of 
A. E. Davidson fo r opinion on the scope of the l'extUe Hinimum Ylfage 
Order. The question israis.ed 'in . th.~ ' fi1~ as to 'whether the Order is 
applicable to the Calhoun Laundry Company, and ind~?endent establish
ment hous ed on the ;:>roperty of the i~ount Alto Bedspr ead Company and, 
thij' Calhoun Chenille Corpora .. ~io:p" ."!fhiqh launde rs spr eads ' for these 
concerns. It is stated that a v~ry large percentagA of spreads re
quire launde ring af te r manufacture. The launderin6 not only cleans 
the spread hut als o "fluffs" the ,chenille. The fluffing process may 
also be perfonned by shaking. or hl3.n~ing the si?r.e~.d '.~n a line . 

It is my opinion that this laundering ~. s (~ :?art of the 
processing operation and is ·therefore subject to the ter.ms of the 
Textile Minimum Wage Order. 

, The fil e also states that :w0aring apparel laundries also 
acoept ' spreads from ohe~ille ma.nllfacturers emd cmnpete with the 
Caihoun Laundry on this type of work, Since the Textile Hinimum 
'Wage Order is phrased in t~rms of process, it is clear that the pro
visions of the Order are also a1?plicable to wearine; a:o'?arel laundry 
com~anies whioh a~e engaged in la.undering chenille spreads. The 32f~ 
cent rate, however , must be paid only to employees who are engaged in 
doing work whioh is subjeot to the Texti.le 'Wage Orde r or to employees 
who are engaged duri~g the workweek in performing work subject to the 
terms of the Orde~ and work which is excluderl from t he Order. In 
oases whe re there is no clear segregation of function, i t will be 
necessary to pay an employee the 32~';' cent minimum wa'ge rate for all 
work performed during; thp, workweek if he enga.ges in a.ny work which is 
subjact to the Orde r. The statutory minimum rate of 30 clmts :,?er hour 
can be paid only to employee~ who are exolusively enga-g l3d during the 
workweek in the manufacture of products which are excluded from tho 
d~finition of the industry which is contained in the Ordor. 

. . 
. . 

I would sugge st, t he r efore, that Supervising Inspeotor 
Johnson be advised that the Horton Laundry of Rome , G~ orgia is subject 
to the Textile \lage Or-·dor. 

- 5 - (3309) 
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January 27, 1940 
, , 

. , 

Colon'el Philip B. Fleming 

Joseph Rauh 
Assistant General Counsel 

Employees \'forking . at Two J;iffe:rent . .' • ';" 
Minimum Rates During the Same WorkWeek .' .. ' . '. y:' 

, ' ,~ ,' .? ~. 
. ,l! 

The Legal Branch submits this memorandum in support of the 
proposition that an employee who is engaged_ during a 'workweek in 
two ' diff erent t ype s of' work for mion. . two different minimum wa ge 
rates have been set is' entitled.·to:.,b,e paid th~ higher minim~ 
wage' -rate for all hO\.lr.s -worke.d during the . wo.rkW~ek . . c· . ,. , 

" , 

. :Two ' 8.1 ternati ve S;. to the proposi t:i.on have been suggested: 

1. ' For -macpine· ope~f.l.to.rs that the ~mployee be paid at each 
rate for the number of hours ,wo~ked at th£l.t rate clur:lng the work
w~ek . 

2. For auxi liary ''NO rker s (clerical, sl}.ipping and ma'irite
nance elllployee s ) that the employee be paid, at ~he rate applicable' 
to the p.redominant product in the p~ant. 

" -
It is subII).itted that .neither of these .a.1ternatives should 

be adopted. 

First. The ·first a,lternatiye is .. suggested for a machine 
: ) oper.ator who works p.art time at 9p.e. rate, for eXalnple , the pro-

:. 'cessiu'g of ' ya,rn, and part,t.imeat· ~other rate, for 'example, "tihe . 
mimufacture o:f rUl,l-fashioned hosiery. But to require t :hein-' 
spector to dete~ine the number.~ ho~rs spent at each of these 
jobs and therr ,·to ,determine w,het'her tl}e piece rate ·sa.rnin·gs at 
each job, is . exac~ly the a.~inistrat,ive b~;rden wh.:ich we refuse to 
put upon the in$pector whe:q. .the question 'is whether. there has been 
compliance with Section 6- of the Act. The attached ' opini'on which 
was approved by' you adopt s the rule 1I0ne week, one ' rate'. 11 . .This 
opinien Vias not base·d .on any interpretation of the Act; 'Out rather 

. on administrative simplicity. As far as the interpretation of the 
'Act is concerned, the previous opinion, which i~ also attached, . is 
satisfactory. In . . qther: v,{:)rQ.~~. 1 for administrative ' and enforcement 
purpose s and for. thi s r~aS. OI;l alone I . w.e lilTli t~d the empioyee' s 

. rights to an - am-0unt equal :1:;0 30 ceI;l~.s. ' tnultipli~d: )y the number of 
hours worked'. Vie: e.¥cplai.ned that optnJ . .o.n.· on ~he 'b'asi s of adminis
trative simplicity -- that we cou"ldn"t ' divide up ·the employee' S 
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MemQrandum to Col. Fleming. .. Page 2 

week and determine the rates at which he had ~een paid for different 
periods .within, t}:lat week. We cannot now: tell these employees that 
v\'e are going to divide the .. reek up into tw.o or more pE'lriods with 
different miniInuni rates for each fe riod whe.n · the inspection problem 
i~ identical. We cannot say that we area.ble · to inspect where there 
are two rates s~t by wa.ge orders and not able "to inspect where the 
employer has himself set two rates. We cannot take a week as the 
standard when it ope~.ate~1. to the empl.oyee 1s disadvant~3 and then 
refuse to take the . w~ek as the standard whe,re it ope:rad;es to his 
adVa.Iitage. 

There is I;l.nother · reason why the employee in the case of the 
machine operator ~orking on yarn and full-fashioned hose ' should be 
paid the hi gher r.ate for all hours , worked during, the workweek. For 
administrative and enforcement purposes" . we have llidopt~ tho work
week as the standard in determinine; whe'ther an employee is covered 
by the Act.. we have set ,it forth as our opinion that an employee 
is 3.l bject to t he Act for the entire wor¥:week if he is subject to 
it at a~y time durinp; the .wQrkweek. See para{';raph 9 of Interpre -

, tative. Bulletin No. [, ana".paral'; ra.ph 37 of Interpretative Bulletin 
No. 14 • . We have e;rave doubt whet:p.er we will be able to support 
this opinion" which is of r,reat importance t .o the enforcement of 
the law i n the lumber industry I if we, re ject it in the case put . 

Note that this , last arp,;ument would not apply to any war::e order 
. (e.e., appare l) into which we specifically wrote the condition that 
machine operators workine; at two different rates r:ff pay should be 
paid fo·r the time worked at each job at the rate applicable to that 
job. But t he primary argumeht of administrative inconsistency is 
equally valid n o matter how the 'wa ee order is· written. 

' Second. The e;roup of e~ployees who will be most likely t .o be 
subject t'o t wo wage rates are the auxiliary wpr.k~r.s -- clerical, 
shippine; and maintenance worker s. To adopt any but the hi "',her rate 
te st for such employees would require an ins p3 ctor seekin!'; to find 
out whe ther a n employer has complied with the law to inspect , not 
the payroll records as to that employee, but the entire output of 

' the employer1 s business . In oth er words , the only possible t e st --
the majority output of the plant -- is unworkable. 

Para ~raph , C of the Hosi ery Wa~e Order e;ives a sli ~ht ·hint of 
the adminis t r ative comple;xi ties which would follow an adoption of 
the majority product test . The Legal Branch opp osed the adoption 
of para ~raph C of the Hosi ery Vvae;e Order which mel< es the volume of 
production the deciding factor in determinin~ whether auxiliary 
employees ar e subject to the seamless or the full-fashioned rate 
and our confe r ences with the Cooperative and Inspection Brnnch. 

- 7 .. (3309) 
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'ind:rcate that tn~y:- join u's in' oppos1.~rit ' t;)'1~ ~xteltiiion of this 
pr"inciple. ' :The HoHer.y Vlfa.,'ge Ord'eX< ' pre'sehtly requires the ili

"' , , ' r ,' spector to ' determHie 'for each worlCWeek vvhether .or' not' the : m-lll 
" has produced by volume a majori ti/ of.' 'seamless or fu'11-f'ash'i:.oned 

~ 

, ; 

• h6sie~~ The following questioris· are ' thereby rai:~rd: 1 " 

, " .:!\' :H " By what" unit of volume ' shall this m~as\if.'em:ent, be J;llade? 
D'os 's 'one dozen half hose equal one do~en full-length hose? . 

2. At. what time is production completedl For instance, 
sha:llundyed' ho se bel included a s , well as finished hose? 

· · Th~t~. questions have not been answered. ,More difficult ,'problems 
aris'e' i:t '.v"alue of product is taken as a mea,sure. Clearly our in
spe ctor r$hould not be 'i::equi'red to estimate ''Value of product before 
sale. : ' ' .. .. 

. The problem's that a're raised by this provision in the Hosiery 
Wap;e , Order~ h owever,' a ,re :slight as comparoed with 'those which will 
fa. ~e the inspe-ctor if a 'like te st' 1. s ad'opted 'for determinihg , 
whether the Te?Ctil~ or Hosiery: rate: should 'app1y to 'auxiliary 
help in the plant producing hath 'yarn en d full-fashioned hos:i.ery. 
In this instance .volume could hardly be measured by dozens, 
spools, or· ...... -eight.. A va.lue , t'e's'f would be the only available 
alternative. The value test would make economic eocpe:rus 'out of 
'inspectors and would require them to ' ~e(pprai-se the 'value of th~ 
pr oduct at market pri ces or ' 'study :the" employe'r' s books for cost 
ft'gureso It will be s.tillmore' diffi cult to devise a worka.ble 
schemEf for mea suring plant' production ,within the Apparel Industry 
for which Industry Committee No.2 has recommended five different 

, rates. Finally,' i t ','becomes ' impossible ,to design a practicable 
measure by which 'to "compare the production of the plants in in
dustries for 'which Wa,ge Orders are issu:e:d with their production 
in 'anyone of t he many unascertainable' "industries to which a 3D 
cent rate i s applicable ' and in which any 'one of these plants may 
a1s9, b~ enEa'ged. 

, The 'National Recovery Act Breakdo1nn is inher.ent in these 
complicati ons . P~actical administration demands a simpler solu
tion. And -- the. only other availa.ble ,position is to permit both 
rates to apply to these employee.s -- whereupon the hi gher rate 
must be paid to comply with the Act. 

Enclosure 
... 8 -
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Janua.,t'y 29 , 19,10 

Mr. Peter U~ Tamburo 
Acting'Regiona1 Director 
Dallas; ~eX'8.s 

:;. "'.- -
Joseph Rauh ·:. 
Assistant General Counsel , 

Opinion of couns el for ' 

,--------------------------------

, . 
'. 

. . 

American Newspaper Publishers Association " 

I have before mE'l your memorandum of January 25 concerning 
the recent 'Bulletin No '. 4411 issued by the Ainerican Newspaper Publishers 
Asso'ciation 'under date of January 17, 1940~ I have not seen a copy of 
this particular Bulletin but I ' am famili8:r ,with a somewhat .similar Bul
letin of'January 10 , i~sued by the AssociatJ,on, advising all daily news
papers in the United States to :refuse to make their records available 
in the absence of a final court order" The Bulletin of January l7appar
ently repeat8' t his advice in addition to ~'dvising on certain other ques
tions. 

In connect'ion with the power of the Administrator to in
vestigate and r equire the production of records, as you no doubt a r e 
aware, several courts have alreadysus1;a;in,ed the power of the Adminis
trator to examine records undp-r 'the Act,; In a recent ·: decision of the 
United States District Court for the NorthArn District' of, Illinois, 
,Judge HolJ:ey held that investigations under Section ii(a) violated no 
.consti tution,al p rovisions; that ' the Administrator co'uld require the 
' production of records to determine whethe r .the employer was ' covered by 
the provisions of the Act and whether he ' had viola ted them. Andrews v. 

, Montgomery Ward Co •• Inc. The investieatory power of the 'Aaministratol 
, .... lJ!~~ also sustained by· the, Feder:al Courts in the Eastern District of 
" . . Missouri (Andrews v. Reade l1anu'facturin Co.) and in the Northern Dis

' trJ?t of Vlest Virginia Andrews V. Standard Trouser Co ~ ) 

Ample authority supports these d,ecisions. Some of the 
precedents are discussed ih Judge Holley's op:Lnion, a copy of which J 
am enclosing. 

The General Counsel ' rs not in accord with the Association' ;-, 
advice to the effect thn t a newspaper sending no copies outside the 
state is wholly exempt, nor with the opinion to the ' effect that news
papers are service establishments v~ithin the meaning of Section 13(a)(2). 

~ In this connect ion I quote from the typical letter which has been used ' 
by the General Counselts office in answering questions of this nature . 

"As indicated in paragraph 12 of our Interpretative Bulle
tin No, 6, a copy of which is enclosed, newspapers ,are not service estab
lishments within the meaning of the exemption granted by Section 13(8 )(2) 

... 9 -
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Memorandum to Mr. Peter 1.1. Tamburo Page 2 ' 
.' • • ,; I . ~. J. " 

. . ~. " , . (' ':'; ' " i' ''':' ," 

for "any employee eng~ged in any re'tal1 or service establishment : the 
, greater'part 'of whose selling or servicing 1s in int,rastate yQmmerce," 
The Act, therefore, appUes to all 'employees of newspapers (not; exemPted 
by Section l3(ti ) (1) of th~ Act) who are _eE.g~g~~ in, interstate.' ,~ommerce 
or in the production of goods for interstate comme,rce. y , 

:.( : .... f ", (.\: ': 1': ~ :~.' 

, First , as stated in paragraph , 9 ,af tnterpreUit,t ive Bulle-
tin No .5, a copy Of which is enc]psed, "-wheTe an employee is engaged 
in the production of any goods fqr (. interst;t;te) commerce, the Act makes 
no distinction 'as to the percentage of ' his' employer's goods or of the 

' goodS upon which he works that move in tiniterstate) commerce." There
fo~e, ' it is our opinion. that the: shipment of any newspape,rs,:ou:t '~ide 
the : sta~e will ordinarily ,bring any, employees necessal'Y' to ,th,e ' produc
tion of such newspapers w1thiri the scope of the Act. In 'this : cQpnec
tian your'attention is directed to paragraph 5 of Interprl%ative;:Bulle-
tin No.1, a copy of' which is enclosed. ',:" "5 ' i " ! ,: ' 

Second, it should be noted that at least some of the 
employees Qf a, newspaper which sends no papers outside 6f the state may ' 
yet be "eI1ga:ged in ' 'Cint:et:state) coinmerc'e ." For ',e=1C8.II\Ple , employees of a 

, nkwspaper, all copies of', which are sold, locally j who aa;-e essential to 
" -" ' ,: the s 't:ream of interstate commerce in that they recei,:v.f3 and dissemiliate 

'inforin8 tion from outside ;the 'state, may well be 'sub ject to the Act. 
, Sim:ila'r considerations may apply to employees en gag e q., in gathering news 

''; .. for-- o'Ut..of ... state; d'istribution . , Further arguments of an , economic char
acter may be urged ,for the view , that newspaper emp19yees are engaged in 
interstate commerce without refer~~ce to the shipment , o~ any papers out
side the state. Just where the line is t"o be dra'l.'m:' canno(t oe asserted 
with particularity at this time." . " . , ':', .. '-:,: ' ::, 

" We are. not in accord with the f\,sso,qia ,tioll t s op.inion that 
Section 13{a)(8) of the AC,t is'unc6nstitution,al'as:, ' b~ihg discriminatory 
because it draws the liti'e 'at 3,000 cir'culation. The Supreme Court has 
helP. that. size ;is constitutional,lya , vali,d criterion for classification 
in statutesrelat'ing: to" emploY.l!lent. , In Carmich~~l v. ' Southern Coal and 
Coke Co., 301 U. S. 485, the Alabama unemployment co~pensation law was 
upheld in spite of objections' to its application only to employers who 
emploJeo. 8' 'at· 'more p~rsons, for ,20 or mol'e ,' weel}s , in the year. There I 

, are 'numerous other precedents ~l'ong this,: line which, in oUr opinion" 
completely 'dispose of this part of the Asspci~t:ionts Bulletin '. 

~ -. . 

quiry , a 
opinions 

. ; " . 
I suggest , ;th~t your' office :reply ' to : MJ;'~ 

copy: 'ot , which ' is ' attached' to 'your' memorandum, 
above mentioned. 

- 10 
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Januar.y 29, 19·10 

Mr. Peter U. Tamburo 
Acting'Regional Director 
Dallas, ~e:xa. s 

Joseph Rauh ·:. 
Assistant General Counsel 

Opinion of counsel for 

. . 
' . 

" ' 1 " ': . 

American Newspaper Publishers Association . 

I have before mEl your memorandum of January 25 concerning 
the recent :Bulletin No. 4411 issued by the American Newspaper Publishers 
AssOciation 'under date of January 17, 1940. I have not seen a copy of 
this particu.J.ar Bulletin but I am famili8:r .wi tl'l a somewhat .similar Bul
letin of'January 19, i$sued by the Assoc~at~on, advising all daily news
papers in the United States to refuse to make their records available 
in the absence of a final court order, · T~e Bulletin of January 17 appar
ently repeats this advice in addition to advising on certain other ques 
tions. 

. ... . 
In connection with the power of the Administrator to in-

vestigate and reQuire the pr~a:uction of records, as you no doubt are 
aware, several courts have alr·eaqy .sustE\in.ed the power of the Adminis
trator to examine records undAr the Act. In a recent :de'cision of the 
United States District Court for the NOI'th;~rn District of· Illinois, 
Judge Holley held that investiGations under Section ii(a) violated no 

. consti tution.al p'rovisions; t ·hat · the Administrator could reQuire the 
. production of records to determine whethe r ,the employer was ' covered by 
the provisions of the Act and whether he had violated them. Andrews v • 

.. Montgomery Wa rd Co •• Inc. The investiGatory power of the 'AdministratOl 
. , .,W8.$ also susta ined by' the . Federal Courts in the Eastern District of 
. : l.1i~souri (Andrews v. Reade lfunUfacturing Co.) and in the Northern Dis

tr'1?t of West Virginia (Andrews -iT. Standard Trouser Co.) 

Ample authority supports these d,ecisions. Some of the 
precedents are discussed ih Judge Holley's opwion, a copy of which J 
am enclosing. 

The General Counsel' is not in accord with the Association t :-, 

advice to the effect that a newspap er sending no copies outside the 
state is wholly exempt, nor with the opinion to the ' effect that news
papers are service establishments within the meaning of Section 13(a)(2), 

; In this connection I Quote from the typical letter which has been used ' 
by the General Counsel's office in answering questions of this nature. 

"As indicated in paragraph 12 of our Interpretative Bulle
tin No.6, a copy of which is enclosed, newspapers ,are not service estab
lishments within the meaning of the exemption granted by Section 13(8)( 2) 
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for "any employee engaged i n any retail or service establishment ,the 
' great er 'part or wh6se selling or servicing is in intrastate ~ommerce,,, 
The Act, therefore, appl;i.es to all 'employees of newspapers (not exemPt ed 
by Sect ion l :3{a)(l) of the Act) who are~N.:g~ge:c;i ,in interstat e ',pommerce 
01' in t he production of goods for inter:$tate comme.rce. 

:' r: .. ~ .f ~ , '. (\ : ' ~ ~ , ; ~ .:: .' 
, First, as .Stated in paragraplil.: , 9 ',o!Interpre~tive Bulle-

tin No. 5, a cOPY"of which is enclpsed, "where an employee is engaged. 
iIi the production of any goods f9I' (interst~te ) commerce, the Act makes 
rio distin ction 'a.s to thep,eI-Gentage of his ' employer's goods or of the 
goodS upon which he works that , move in {interstate) commerce.'" There-

, fore , 'it is our- opinion . that ,the', shipment 9f any newspapers .:outl?ide 
the : sta~e wi ll ordinar:ily , bring any, employees necessa:ry:' to ,ih,e ' produc
t ion of s uch newspapers wi ihiii the scope of t he Act. In 'this : e~,nnec
tion your'attention is directed to paragraph 5 of Interprl:rtatiV9::Bulle-
tin No.1 , a copy bf which is enclosed. . " ',< ';.,', 

Second, it should be noted that at least some of the 
employees of a, newspaper which ' sends no papers outside 6f the state may ' 
yet be "engaged in' '('int:et:s,tate) coinmerce." For· .e~Il\Ple, employees of a 
n'~vispaper I all copies of', which are sold· locally; who ain'e essenti~l to 
the st:ream of interstate commerce in that the;y recei:ve and dissemiriate 
'information f rom outside ;the 'state, may well be 'subj'ect t9 the Act. 

o Sim:ila'l' considerations may apply to employees engaged., in gathering news 
for,· out-af - state;,.d'istribution. , Further arguments of an. economic char"': 
acter may be urged for the view that newspaper empl()yeel;l are engaged in 
int e rstate cO'1l1rileree without refere1ipe to the s h ipment ,of, a,ny papers out
side t h e state • •. Just where the line is +..0 be dl;8wn" canno,:t Qe asserted 
with particularity at this time," .• , , . ":'( 

." . ~ 

\ We are. not in a'ceord with the Associa ,tio~' s op,inion that 
Secti on 13.(a)" (8) of the Ac,t is'unc6nstituti0n;l 'a '~c, : b~ing di'scrirn,inatory 
becaus e it draws the l:tn'e 'st 3,000 cir'cu lation. The Supreme Court has 
helP. that, size ;is constitutional,ly ,a valid crit~ rion for classification 
in s t atu t es 'relit t 'ing to I employment. , In Carmichae.l v. ' Southern Coal and 
Coke Co., 301 U. S. 485, the Alabama unemployment co~pen8ati0n law was 
uphel d i n spite of objections' to its application only to employers who 
employea. 8' 'or more ptrsons i for ,20 or more , weeJ.5:s , in the year. There' 

, are numer ous o,ther precedents along this.: linewh"ich, in our opinion, 
compl et'ely 'd i spoS'e of t h is part of , the ASspcif.),t:ion's BUll.etin. 

" , 

quiry, a 
opin i ons 

,. 
I suggest :tha t your office :reply· to : MJ;'~ ' Mass,angill t s 1n

copy: 'of which ' is ' attached' tbyour' inemorandum, in line with the 
above mentioned. 

. ' . 
'. ' - .. 
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Fe.b~~rY 1, 1940 

Mr. A. L. Fl etcher 
Assistant Administrator 

, · ,- Attention~ Miss · par.at::;., ~:" - ' : J . ... .. •. ___ • • .... _ •. 

!":" : I. : 1. _ :;:~.. . .. :' .: 

" .' : .. ":~ .. ~ .. ~:~ .~ !. 

Jo~eph Raph 
, ~Iil'is:l{ant ' General CoUnsel 

I . ... '" ' ... ,., ' " ~ • 

. ~ -:.::::, ,;. ' ;S" . , 

Regional 13r~~cg:~-f.ing Co. 
Jonesboro, Arkansas 

.i .,' ~~ F:~l~: ' " , ~-~.L~ . 
.,' t "r:; ~.;.': '~ oJ: t .. ~ . 

'r, '. ' '.-i j .. 

. ' . : ?~ .. :: ,{ .~ :, .; . : 

' .. 'I 

', ', c, . ", -, . .\ ,;, 

:.:,~ ;. .~ ~ :. 

. -' :.".' :~.- " ,,: ' .. . "'. :t: . . .. ' : .... , " . ) 
. :::: ' '-: . ~·e . e~p.:l.pver in. this case, aft.,~r · ·the. effective date. . /../ 

of the Act , entered into a.p agre.ement with a local cleaner to '",>,,' : ..... ,. 

exchange radio ~vertising time for cle~ing serviqe. The, ,em-
ployer put the cleaning facHi ties at the disposal of hi!? em-
ployees free of charge. A similar arrangement was enteted int6 
with a motion picture house. Thus free passes were given the , 
employees. The employer now claims that he should be credited . 
with the value of the cleaning services and free passe$ to the 
employees as overtime compensa.tion. No record was kept of the 
amount of overtime compensation due the employees and of the 
extent to which the employees used the cleaning service or the 
free passes. 

Free Passes .. ' 

The inspector allowed no credit to the employer on t4is 
account. The amount charged to the employees for free paSses 
cou~d not be verified bec~use no records were kept of .number of 
shows attended, etc. Furthermore, the 6mplo~ees considered the 
f 'ree passes as a courtesy commonly extended employees of radio 
stations and not as a salary payment. In our opinion, the , in
spector is correct. The value of the free passes capnot be con
sidered as overtime compensation becauae it was not regarded as 
such. The employer cannot now, when an issue 'arises, ,consider 
this gratuity as overtime c·ompensat1on. . 

Cleaning Services 

The cleaner kept accurate records and on the basi~ of 
the records the inspector credited the employer with the clean
ing charges as overtime compensation. 
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You also state that the interpretation of the slaughtering 
exemption in paragraph' Zl of Interpretative BUll'e'tjjn No: 14 follows 
the same reasR~ing as that expressed in paragrapns '4ari.d.' -5 of Inter
pretat1v~: ,B,ulietin No. 12. That paragraph expressly :st'ates! that 
Section 7(c) does nGt extend to 1111vestock prod.ucts or byproducts. l1 

Thus, the distinction between, Section 13(a)(5), which does use such 
language , and Section 7(c), which does not, ;is obvious. 

Fresh fish in their raw or nat~al state, which are received 
-by a wholesaler in refrigerated form, would 'ordinarily - ~ppear to be 
perishable fish~ and employees of the wholesaler engaged ' in marketing 
or distributing such -products appear to come within the exemption pro-
vided by Section l3(a)(5). ' , 

66530 . ~ . 

" 1:', 

I , 

\ 
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. . ,. ... .. . ,"' , . 

. - .\, ' 

: . --\ 

, [:, 

- 13 - ' 

- -' . .. 
-.. 

~ :'" . ';,,', . '~'. ' 

;\' 

L , ' " , 

(3309 ) 



I , , 
I 
II 
'J 

Ii 
I· 
II 
I' 
II ,I 
h 
II 

(~ 
\ ' I 

Memorandum to .Mr. A. L. rl~toh~r Page 2 

The firs·t question that must be answered in determining 
wh~ther or not the employer should be credited for the cleaning 
services is: were the cleaning servicea, made available ' to the 
employees by the employer, consider·ed by the parties as an addition 
to the cash wage or as payment for overtime? If it was considered 
to be an addition, then clearly the employer cannot take credit 
ther ~for as overtime compensation. The value of the services, 
however , will not be included in computing the regular rate of 
p~7. The material in the file is not very clear on this point. 
The empl oyee statements indicate that the valuo of the cleaning 
services was considered to be "part of the salary." This is 
ambiguous . The fact that th~ owner entered into the arrangement 
with the cleaner after- ·'t"h:e " effectivodat~ 'of the Act I knowing of 
the over time provisions, wouid · s0om to· indicate that he thought 
he would thereby pay tor ,overt 1~e ~orlC.e(L The fact that he kept. 
reco:rds, however, would tend to ind:tc'~te the contrary. Until 
this question is answered we can ' exp~ess no further opinion . 

. ' 

' .. -

. ~ ' .. 
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February 2, 1940 

Mr. Baird· 'Snyder 
Assistant to the Administrator 

.• :.J' : ~ - ",~ 
, ' , 
,;. ; 

• •• j .;j': : .. . , " 

Rufus (&~: ';P601e _ '~ ' ,'::; ,: ; . , :~ . :! .. - . ~ ;:; , - :J: ' .i 'n :· · 

Associate ' General Cou.n~el :, ' -J . :.: ~ ... , .; . ' 
• ~ I .:. ,", :!. :. : . .' ~ ~ .. ,.' . .' ;: " . '; 

D'educti6ns from l "ag~s ' under<' the Fair Labor ' 'S'tanaards 'Act 
:- . . ~~ ' '-:j .) ... ~. ~' . . 

.! . : : ,t" n ' !l 1," . ; 

. I " • " : ' ~ ."J ::- .M: ..... 
" : 

I ,.: 

r t . • ........ . .. .. . . 

LE:EBE:MM 

.. ', 

. Before .e.nll1\lerating the 'opinions' w}j:lc-WilaVe+been rend~r~d by 
the J::.e:gal Branch ·onparticuid.r deductiol1s "fr.drri ·::v.iage:s, an outline of 
the , general- ~t'incip~es which have beqQ ·.:ad?'pted :·wiil '. be set forth. ' 
Attached ' are .copies ,9f Regulations" t-a.~t ,,:;l'rand 'Interpretative Bulle
t~n No. J, 'vhich- are the published.·xu.lings: aritl· opinions, on this q1;les-
tlon. : ' , '. " .:' . . . 

: ... ;', . : . .. . ~ ~ .~ . : .. ' '. . . . , . . .. ' .. 
The 'pr oblem of deductions 'does not 'arise"*iherean employee 

is paid so much in excess of the minimum rates r equired by the Act 
that his cash vlage, after all deduct·ions have been · made, does not 
fall below the minimum prescribed. The same is true of the additions 
case; where the employee receives in cash more than the statutory 
minimum wage, the fact that he rftceives additional facilities or ser
vices from his employer does not raise any questions under the Act. 
Nor is there a violation of the Act simply because a deduction brings 
the employee's cash wages belov~ the mlnimum provided in Section 6, if 
the cost of facil ities furnished by the employer within the meaning of 
Section 3(m), when added to the cash wage, brings the wage to at least 
the minimum. This view is announced in Interpretative ~~lletin No.3. 

'. , 

If the basic minimum cash wage is paid over to the e~ployee ~ 
free and clear, later use of· the money in purchasing facilities from 
the employer, even where a profit is made, is not vii thin the purview 
of the Act. (Interpretative Bulletin No. J, parai~raph 6.) It cannot be 
said, however, that an employee is paid free and clear if he has be
come indebted to his employer 'with the understanding, I." xpress or im
plied, thnt the debt i"!ill be paid out of the next paycheck~ Cash pa,Y
ments to the employee, under such circumstances, are controlled by 
the standards f or deductions . (Interpretative Bulletin No.3, para
graph 4.) 

It should also be mentioned that so-called kick-backs are 
not included within the following discussion although in a loose 
sense . they may be classed as deductions. A kick-back is nothing but 
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Memorandum to Mr. Snyder Page 2 

a mOre or less complicated stratagem of the employer to have the em
ployee refund a. part of the money which he, has been paid. It is equiv
alent to the payment of a sub-minlinum wage and is th~s a violation of 
Section 6 of the Act~ , ' 

The; section of the Act most pertinent to the deductions 
question ,i s the definitional provision of 3(m): 

,II ' Vlage' paid to an employee includes the reason
able cost, as determined by the Administrator, to the 
employer. ,of: furnishing such employee Yfith po~rd, lodg
ing or other facilities, if such 'bOard, lodging, or 
other facilities ,a're customarily furn'ished by such em
ployer to his employees. " 

The controlling elements of tbis language, as defined and 
affected by the Regulations, Part 53l t may be summarized as follows: 

A. Board, lodging or other facilities must be 
IIfurnished" the eInployee by the employer. 

This includes the situativn where board, lodging or other 
facilities are furnished free of charge in addition to a cash ,wage , 
as set forth ip InterpretativE; n~Iletin No .. 3, paragraph 3(1). ' It 
likewise includes the situation where charges for board"lodging or 
other facilities are deducted, directly 9r indirectly, from a stipu
lated wage, as set forth in Interpretative Bulletin No.3, paragraph 3 
(2). The reasons for this ruling are hri efly discussed in the' third 
paragraph of Bull etin No, 3; they arc somewhat elab0rc:;,ted in a memoran
dum of May 13 , 1939, a copy of v.'hich is attached for your information. 
This interpretation, which seems essential if 3(m) is to be given any 
importance, has been consistently referred to in our correspondence. 

In the Williams v. Atlantic , Coast Line Ry. Co. case the 
e,mployer railroad assigned vacant box cars to each of it's employees as 
housing facilities and sought to deduct for such facilities vJhether the 
particular emplbyee did or did not occupy the box car. It was the posi
tion of the Division in this case that s'uch facilities were not "furnished ll 

within the m0aning of the Act. Uncoerced acceptance by the employee is 
deemed' 'essential. 

- 17 - (3309) 
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B. Board;" ,lodeing or other , f ac irit:ic;~' ~Ut;'t , bu 
furnished "cus.tomarily" to the employee. 

This requirement follows the statutory languag\; and. is S(;t 

out in Interpretative Bulletin No.3, paragraph )0. Of all thu r c 
o,uirements, this has received the least str~ss ,in ' our rulines . 

• ' , 1 . , : .1 . ' ':,' 
. • ~ ; I . : ,... ,~ i,' 

, ,' ;. , ',: It has generally been considerE::d tha,t the Division would {~'ive 

, : ' (,l, liber,aiL construction to this r equirement. If: a' ~)articuli:',r service is 
'cu1)tomarily furnished in a given industry or in a 'particular area, it 
';Iill probably be sufficient fulfillmert of 'th,is: standard; other1',i $€ an 
employer seeking to initiate a new pr'actic-fi would' 'be prevented from 
doing .. ihat 'a comreti tor had been doing fqr , 'a long time . 

, ; 
,, ' 

C. Board, lodging or oth~r f~cilities must ' be 
furnished to the , ornploy<:£' ,at "reasonable 'cost." 

Reasonable cos,t ,; is defined in the Regllli_tionG" Fart 531, as 
being the actual cost', to the employer of the board, lodging or other 
facilities furnished (Se ction 531.1): It is also stated th,at it in-
cludes no profit to the employer or an,y affiliated person. ~ctiori 531.1 1) 
(a)J Under s'ubsect,ion (b) ' 'certain m~ thods ,of dotcrminin~; the actual 
or reasonable cost of compaiw" houses and other capital investments are 
set forth. 

. : .. .. ... .. 

Little elaboration 'of.: 'th€/ 'regul~ti~ns has occurred , despite 
numerous letters issued on the subj ect. The attached l e tter ' to G. r . 
Brock, October 21, 1939, is the 'onlY-significant ruling. This will 
be referred to briefly when considering the ,lodging item. 

~. , Facilitie s 
benefit or 
may not be 

which are primarily for the " 
convenience' of the employer ' 
included in' computing wages. 

: : 

' This is the principle '01 P~r.t 531 of ,the RB(;-lliations, Section 
531.1(c) '. Sce the discussion tinder: "other facilit;l~st~, ; infra. See, ,a lso, 
item 3 'in' the a}tached, m~mora,ridum: ','of May 13', 1931. ' " ' 

: , ~ . ' 

Tho re~son for such a r equireJ1lf3nt 'is. fairly.: sGlf~~vicient 
for, otherwise , th~ ' whQle purpose of the Ac'::t 'couldbe' d6feat.ed by 'p er"': ,' 
mitting the' emPloyer to furnish f aGiJ.,itie~ ,-c-ss'enti'r.lly uscles~ to the 
employee and vi tal to his 0¥1I1 purposes . , ' : , " ,', , 

. . .' . ' , . 

Application' , ~f this " rcquirem~nt vJi,lLbe indica.ted under the ,' 
appropriate headings. 
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j ';. " .. 

E. Certain other deductions from wa es are er
mitted althou 7h not vathin' Section 
th(il Reg.ulations, F art 531. , 

.' , 
This classification is not · made ' in either ' .the statute or 

the Regulations as , such. It stems from the fifth paragraph .of Inter
pretative Bulletin No., 3 which allows-deductioils · f0r ·Social:Security 
taxes and union:dues under a uriion 'check...!.ofi. , The iIDplications and 
liinits of this c-a.t~gQry will be discusse~ in ,appropriate hea,dings. 

" " :11" ' ~ . , '. 

k . Board: , Board f.urnished an employue by the employer 
may be deducted to the extent of' the actual ,cost of such facility, 
exclusive of any profit to the employer, under the expres s language 
of the Act, Section 3(m), The chief problem involved is the deter
mination of the; actual cost of ' tho board furnished; no written inter
pretations on tr~ts point appear in our records. 

Attention is called to a l etter to C. L. Christy, February 
, 23 ,'- 1939., stating that if supper money given an' erar,loyce is r eally 

some compensation for , ;orking ' overtime,- the employt~r may deduct the 
amount ,so given from the ,overtime compensation he is required to 

,pay under the Act. This would not be true , of course, unless the 
employee understood th[!.t the supper mOne;}T was ovcrtiml;) compensation 
rather than a gratuity or an addition to his cash 'Nage. 

B. Lodging: A deduction for the actual cost of lodging 
furnished an employee by an emploY8r is e~;pressly allowed.in the stat-

. ute and Rcgule:.tions. Lodging has generally b(;en considered any kind 
of housin~ or dwelling arrangements, includin '5 ' indivir1ual 'company 
houses (let t er to Crowell and Spenccr Compan"/ , Inc., Dt:: ct,;mber 18, 
1938); t enement' housos (letter to H.h9des ;fhitener Mills, Inc~ :, August 
28, 1939); and rooms (lett er to National Association of Cotton Manu
facturers, December 2L, 1938). 

As a1)ove noted, det ermination of the :reasona1:11e cost of 
company housing iS , sct out in some detail in Part 531 o.f th~ Regula
tions , Section 53Ll(b) and in the accompanying iettcr to C. p. Brock, 
General Manager of the G)llf, Mobile and Nortliern Railroad Company, 
October 21', 1939. ' Such issues are involved as the det8rmination of 
a proper val~ation ,base (original cost, reproduction cost, etc.) 
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method of depreciation allowance, reserves "fop )naihtenance, ins,urance" 
etc. I~ is, su.f;fici:~~~, to indicatethG~ .. difficuit1.h..s , without catal0B'uin~ 
them here '~ , " , ' -: ,, ' ' , -, ' ,:;' , -- ' ' , :~ : 

" I ... : ~-' . .' : . ,,:,:.:.: . .; ..... • , " . ' 

, Lodging is e ithe r rented or sold,~ ' ,If dedub t.ions made for 
rental , of company;housd equal, the cost ()f ,hol,1sos .. to the employer a8 
se t i'orth in the Regulations, Fart 53.,1;, or 'ar:e for., 'le~s t ,han 'such, the 
deductions are allowable (letter to the Crowell ahd 'Sp:encer Lumber 
Colnpany:, :DecOOl.ber' 18, 1939). ' This is, 0,1'; cour,s (~ , sUb'ject to the quali
fication .,that" :this deduction cannot exceed the fair rental value of 
the property . (Section 531.1(b) of the Regulations, Fart 531.) A 
deduction is likewise allowable under the Act where an emp'loyee rents 
more space from an employer "than he :require's ,and tlien sab:-lcts a p-,~,rt 
of the space at ,s; profit·, if the net rental paid by the e.iitploye~ does 
not ex~eed t~e '90st ,to tht: employer oft-he space, actually occupied , 
by the 'errployee ~ or, .if reI"l;t ' a.ctually paid by, the erriployot bydeduct'ion 
does not exceed, the ,cost to the employ(;r of ,the space actu'allY-"oqcj,ipied 
by the employee, or if F'unt actually paid by tne :employee by deduction 

, ' does not ' exceed the cost·, to the employur of the premises rented to the 
employee ( l etter to the National Association of Cotton Ma:nufa~tuers, 
December 21, 1938). ' rmerEi, comoany houses ar(-) not leased but sold 'to 
the einployee, or',a,l': opinions ha:"c been givt:n by the Division that . ' 
allocated installment payments on the land contract are permissible '~ 
deductions v! here the land- is sold at the appraised value and thcrre is 
no evidence of 9verreaching or coercion, but that interest 'on unpaid 
prin<;ipal is: ,not ,:deductible to the extent t ,hat it reprosents ' a IIprofit ' 
):.0 the ' eIrrploy~r;" under Section 531.1(a) of Part 531 of the Regulations. 

",C. " Othor facilities: Under' ' t~is ' heading will be considered 
all items wh:Lcha're or are , not conside'r ed "otht,)" facilities',' under the 
ACt', .1e~ving for ,later corlsideration 'items altogether outside of Sec-', 
tion: 3(m). "Other , facilitie s must be something ,like board or lodgin,€; ," 
we have s~id ' in Int~rpretativo Bulletin' l~ o. 3" p'a,~agraph 6~ Although 
this has be,en repeatedly quoted :·6r ,pai',aphrf;l.sed, 'i;'t 's '.(Il0aning has been 
c'la'rified bnl.y by i;.pc inclus'ion : (')-r 'exclusion of particular items from ' 
thfj list of ,,'other facilities ." \ '", . ' 

. -:;, ', ' 

. 1, .. Tools: :, Tool s of, the' tradv' , and ' other mat ..:: rials and sc:~r- , 
. vices ,incidenta:)., to,' ca;rrying,; on:, the,' ' lmpl.oy~r"s ' buswyssare ' spl.:cifically 
' he ld not to be "other fa,oilities" undet 1·' ai"t', , 53:1 ' of "tht; Regulations , ' , 
Section 531.1( c)( 1) • The, reason is that th~'y are Ifprilv.arilyfor the" ', ' 
benefit of the employer.:1f Therefore, even the actual cost of II lights , 
cloth, light globes, cotton ll cannot be deducted from the €;ffiployee1s 
wage if tbcs ~ are primarily for the employer's ben~fit or convenicncl. 
(Letter to J oseph L. Carlton, October 12, 1939). Thl: · same advice has 
becn given as to "tools, light bulbs, saws, files, small hammers, 
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;water v'IOrks 3 sEuns. etc." (Lctt'er to r. T. ' lIoss, :June 8, 1939}. 
Miners' safety caps and elP16sives for blasting have also been con
sidered "tools" for which no deduct:i,on can be :made. 

Similarly, no deduction is allowable for the cost of electric 
power allegedly purchased by employees engaged in the manufacture of 
pearl buttons, 1,lh8rt: shells were sold to emplo?ce;s and r esold to em
ployer .in processed form. (Utter to MOrrOYl Button Shop, June 10, 1939) . 
The r elationship was found to be one of employor-employee and for t his 
reason deductions for power and cost of shells .were disallowed, the 
theory being that such costs were for materials and services incidental 
to carrying on the employer's business, ruld pr~arily for his use or 
convenience. 

' . . 
The same has been indicat0d 1-"ith respect to deductions made ' 

from the employee 's wage for thv cost of s~rvices furnished by a helper 
or apprentice, t echnically to the employee, but in effect to th8 em-
ployer . . 

2. cns~s: Part 531 of the Rcgula-
" tions, Section 531.1 c provides that no deduct~on shall be made 

for "the cost of any construction by and for tht:' eII!Ploy{~ r." This was 
aim€:: d at · the practict:. of shiftint capital charges to tht; wage of lahore 
It includes deductions for repaym~nt of subsidies given the employer 
to locate his factory in a particular community , to create sinking 
funds for the rebuild:i,ng of his plant, and the like . De~uctions made 
for the upkeep of a buildine and for the payment of taxes and insurance 
thereon are madt:: equally for the benefit of the employ( ~ r and do not 
constitute "facilities" .within the meaning of thE:: Act . (Letter to Karl 
M. Ve tsburg, May 24, 1939). 

3. Uniform$: The cost of uniforms and their laundering, 
r'here the nature 'of the business r equires the employeE::: to v:re ar a uni
form, may not be deducted ~nder Part 531 of the Regulations, 'Section 531.1 
(c)(3). The scope of this prohibition is solf-evident, as are the reasons 
for it. No significant interpret at ims have -been made ~mder it. 

4 . Purchases at company stores: Purchas0s . <;>f this nature 
may be deducted by the employer at actual cost of ' th\i. merchandise to 
him. This i1? contemplated in Interpretativ8 Bulletin No.3, paragraph 
6. Th~re have been numerous letters vrritten on this point but none 
illwninatc the subj ect further than to indicate that deductions are 
allowable at "r8asonablE: cost." Tho distinction betwtJun purchases at 
company stOrl;S and purchases at independ~nt 'r etail stores in which the 
employ(; r had neither direc t nor indirect source of profit, was pointed 
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F. 1f. Downing Lumber Company, December 8, 1938). Thus deductions from 
wages fora contribution to a "medical fund" would' seem to be unobjec
tionable where there 'is no , possibility of the employer or any affiliated 
person making a profit from the service for which the deduction is made 
(letter to W. W. Findley, January 6, 1939). However, in a letter to 
Messrs. Cullen & Hendrie, Ju~e; 26, 1939, it was stated that v!hether a 
deduction for group hospitalization is valid under the Act has not been 
specifically decided. 

7. Police protection: In the case of Williams v. Atlantic 
Coast Line Railroad Company, the'employcI' '' claimed' as a valid deduction 
from wages the cost of furnishing police protection to negro employees 
to , "keep the white hoodlu,!11s from running them off" the company1snrem
ises "by violence." That this was a valid deduc'tion was specifically 
denied by the Division. No ruling has as yet been made on this point 
by the Court . It would seem that gLlard police and detective facilities 
are designed not only for the protection of the e~ployee but for the 
benefi t or convenience of the employer as well. 

8 . Schooling: 'fuition for ' a c<;>mpany oper.ated 'school is not. 
deductible as a "facility" furnished the employee , at least where such 
schooling is designed to improve the employee's ability ,to perform his 
services f or his employer (letter to.HarryElshove, September 4, 1939.) 
This merely follows p~ra5raph 15 of ~nterpretative Bulletin No. 13 
which provides that time spent in attending mettings ,and lectures spon
sored by the employer ,(whether or not attendance is voluntary) should 
be considered time , worked. if such meetings and lectures are related to 
the work of the employee. ' 

, 9. Transportation: In certain cases, it is conceivable that 
reasonable transportation charges might be allowed as deductions. Ho'w
ever , 'V" here an employee is working on a commission basis and is furnished 
a truck by his employer for delivering orders, for example , it .has been 
hel d that if the employee pays ,the operating expenses of the truck, the 
v'iage received by him is really the amount of the total commissions minus 
the amount of such expenses. Such wage must at least equal the minimum 
wage fixed in the Act. (Let t er to 1: holesalers' Food Institute of Iowa, 
De cember ' 28 , 1938). ' 

In \':illiams v. Atlantic Coast Line Railroad Company, the 
railroad 'company souGht to charge the ernplo:rees with interest on the 
capital investment of a small railroad motorized car, as well as for 
the cost of r epairs, replacement, taxes, ,g'as and oil ther eon. It Vias 
the position of the Division that under the facts, the deduction was 
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probably ,'; 'hollO" : imflr{>.pet..~ anc;' , at. , any rate " ,!l0' ' rn¢t'1S --tha.n ,'\, hI) ac tuaJ. :c:)st 
to :the employer-:.wOtild·.be deguc·t;tble. · In cert~irt: ' i, i,tuatiL)n:) " i t 1vould 

. niYl doubt be . i~Droper. : to ,iiliQ;7--adeciuction , rodany ·ttansportation char :,;". 
'for example , wher e; .' a :'mine ,or lumber , ~tation i$ : accessi~~3,e only by a 

,. company , r ailroad, tra.nsp9~tation b,Y- such mean~ : , ,')ITQuld, pJ;'osw:nably h 8 .for 
, ~ the us e and convenience of ' the employe r. .. :;. ; ,j '~' '; ','; ." 

, , !;: , '. : ~ ~:. 

III ~ ', .f: . ;. .:-

DedUctions not within Section 3(m1: .. ?r ,Regul,ations, Fa-rot 531. 
:: ~ . 

Cer tain ' ded.uc.t,..i?r~ , hay~ bG8n a.ilQ.:md ot' co.nceivably rfliL~'ht h :. 
allowed alt hough ,they are ', not- ' .'rithir)., either th~' st iJ,tu,te or the RegulD.

. "tions issued under Secti9n,3.(m),. : 'l'l1bse'_ may QO classi'fiqd into ,tho~F 
','madE: 'IJithout cmy .Voluntary ' action by ': the emp.;LoYH:3 and thos{) mc':'¢t~ a s " 

result of his 'Voluntur y : a ttiqrf. The t ,,!O :aa t :egori8s are set 'C;)Ut bG:! low: 

A. Deductions made without voluntary action by 
the emplo.yee'! ' " 

, ! 

1. 'J,' Taxes: ', DedUGti~ns fr;m a,n; err,ploYE:(: IS ' V:a [;6 ''V 'l1ich . 
are . cOfflPcH.eq by eith~r · state 'or Fedqr.al :law tuxinr: the ~eJI.llJlo:ree. would 
s~'em, to be valid . altnough, not technically v:ithin tho t~rm · tlfacil:ities tl 

.. .or v;·ithin the other requirement::; of Sec·tion 3(m) as set forth above. 
Deductions f or Social ' -S€!curity'Tax .. are. specifical;Ly mention~d ' in Inter
pretative' Bulletin No~ .3, para~Ta!)h 5. Similar r uiin8s hav~'· .p.;en .made 
on taxe s paid by the employe r under the Ra:i..lroad Rf~tirement ,Ac:t. , (Letter 
to Collins &. Glennville Railroad Co., Fdm,~ary 6,1939). Howevor, 
employe~ contributions to a fund for tl'}b': ;:l ayment .of ta:XQs on a manu- . 
facturc-l"',S plant and, buildings' would. not : bl::: . cleclu9tible, fran t~lC minimum 
wag·c . ' 

, . . " '. 
2 . Other deductions required . by law: 

I . :. 

Although no speQ;ific in~tanc e has ,been ru:J,J.:d urJ on b;:r .thE;" 
Division , in any, Qf , :i,t$ ,letters or memoranda, tt 1!:ouJ,~ arrear that. '.,,"hcre 
an employer is directed b·,r court order to ; ; ~ ay mory~.y. to ::( crectito!l. o:f 
an employee by [;arnishment, wage attachment, trustee r!rocess, h.'mk
ruptcy, ·£r~c,E?ed;tng, 9r . si¢;l;,aJ] judic~al aqti91}, · d?,guc~ioI1; ;of the actual 
a,J]101,ll1t 1 so paid v·:oul,d ,be:- prop'or~' .Of"c'6iir·s ~ " ne> ' fifpTtt::t.o,,: the; emplo.y\:- r 
yd.ll ,be p'~rmissible . . " "!" ,:. , ' " ." . .. . , . . ,.. ..- .. 

. ,. 
: ~ l ~. ~ . ~." • . •• 
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3. Penalties: Penalti~ s represent a further involuntary 
item for' which deductions have been sought. They have not, hovJcver, 
be en per mitted in any form • . Where :3.n. employee is late for ",York, it 
is proper f or the employer to reckon "his wage 0n ' the basis of the time 
actually e~Gnded on the job, but in no event is an a.dditional penalty 
permitted . A sanction imposed for tardiness is held to be equivalent 
to a penalty for poor work and the employee must be ,<?,ompensated at the 
minilnum rate for the i;.ime he has actually l;>cen occupie d in the p8 rforIfr
ance of his dutios for his employer (letter ·to Chicago Associc.ltion of 

. Commerce, December 12, 1938). Thus · it· ha.s been said that any deduction 
for defective p:oods produced by such employees where the employees are 
r e sponsible ' for such defects, which results in c:. net 'I,:.!~ , :,.:.e belon' the 
statutory minilntl,m, consi;.itute s a violation'of the Act (letter to Cotton 
!.ianufacturing Associatiqn of Georgia, l)ec (;mber 15, 1~)38). Likewi.se, 
no deductions are allowed for v'ork '\f!hich ~s bulow a · certain fixed production 
speed (letter to S~)Uthern Hosier:{ 1,;nnufacturt::rs I Association, J anuary 
24, 1939). The same 'r,rinciples h~ve boen set forth in a letter to 
Goodwin Sa,,; 1.1ill, .May 26, 1939. 

B. Deductions made as · a 'result of voluntary action , 
of Cillplo,Yecs:' 

1. Union dues: Generally, union dues under a check-
off system, arc deductible as a voluntary assignm" nt . by the employee 
of a portion of his wages to an independent, unaffiliated third party. 
This is specifi~ally . recognized in Interpre tutive Bulle tin No.3, para-
graph 5. . 

. 2. Assignment: The r e is nothing in the Act which pre
vents a valid vol1.intLry assiE,;nm<.mt of wag.:: s · by an ' employee t.o an unaffili
atG~ third person and in compliance ,'i th th0 Dcm;riif. 1a1" relatinc to 
a!Js1[;'nments, an employer may prope:rly follow the instructions of the 
employee and deduct a portion of wa[}J G due: the employee , forwardiDr; them 
directly to the third p(;rson. So long as ther e is no possibility for 
profit by the crnplo;}rer, it is immaterial ',,:hether the port.ion of wace 
paid to the creditor does or does not include a profit. (Letter to 
r:illiam 1. lJicI~ay, July 12,1939). · Of course, att(mtion is called to 
v<.:.rious s t ate laws .r e latinc to assic.nPlcnt of W<l"C; S which may prevent 
or qU6.1i fy such practice. . 

3. Contributions to charitable institutions:Cont;riuu
tions to charity are goyerned 'by similar y.>rinciples . In a field l etter 
dated Decemb-::r 11, 1939, it ","as stated th~t if an . el'IlJ.")loy~. r, 1,:i thout 
the consent of an ornp lo;)ree , makes a deduction from \;as-es f or a Community 
Che s t contribution, th(; employe r i s violatins [kction 6, since hE: is 
r;ot ~ying 30 cents an hour. HOl:!eV(;r, if the employee voluntarily au thor-
1zes su~h contribution, it v"ill be trec.t ed as an assif,nment to the 
Community Ches t or other charity. 
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, " . ' . . .. ~ '. ' . .' i . . . ; : 

pa.yment of wages due.' J.l.!lder the :jk·t ·'must be rpa.d~ ,in ,ri~i~otial~;le 
, currehcy or by check pajTaQl0. ::at.::::;ar . t~ ·t~e'·:(;~ent t~a~ tl1~ :,v.nl,f;;~~ · : ;Ls not 
. properly absorbed by ' deductions (Intoffjretat'ive ;;3ullct'in I~f<?!. 3"; ' j)tl:r:-a,-

Drap116). This ' does not., hOv':ever, mS;ke" l,t un1a.Yyf·ul fOl''' ·a~.-6r[lr.1.oycr to 
.dequct on a pay day the fuil amount di: cash lJrewusly adyhriced th~ , . 
. employe·~ , a~ainst his future y;a[::u s (lett(:r . t.:o.M~B;. C. C.:·,rcl:'5'Ser, July 
26) 1939.). ' ~" . .1 ' 

. ' . ' . . ~ ',- . ' - . ' 

For purposes 'of such :) aym~rit,~ a .. ·deduction canrlc{t.', be made 
, ,.:,:for scrip ',furnished'the employ(,~~ sinc~ ' th~s is not a "fac':ll;Lty~t , 

,. -' ':(Interpr~tative Bulletin No.3.,. paragrap1f 6)- but it may be ' a ; perfectly 
va1,id medium for desi'gIilating deductions ''1hich alW proper. Thus, if 
an e mployee is given a credit Qard for , the company stor E.: -on aLIonday 
morning and' he uses it thro~ghout thE.; workv,'cek t9. purchase: provisions, 
the empl~!e~-':"~c..1.£isduct : from his wa.ge the ·.&,C',t.ua:qcost<,?f tho provisions 
so furnished, as r8presented by the card·. , TO: Boo .. extent that scrip 
i ' hich is issued is not used at the company store, no deduction can, 
of . cour.s e , be,'made sincE;l no 'facili;tics have been furnished. It is , 
also improp8r to use scrip as ·.a, :source of employer 'profit or as a 
method by v:hich the: minimum '?'a{; e provision of Section 6 of the Act , 

. 'can be circumvented either deliberately or' oY' accident. Thus, it 'lias 
. b(;cn ruled that an employer cannot account for piece-\'iork by deliv(;r

in/!. tickets to the employee and then redeem them in cash in such a 
manner that where ~ the employee lost : the ticket the wagt:; ' received vvould 
be; brouGht be10v,r the minimum (letter ' to Joseph '~. ' Car1t'on~ NovemLcr 1, 

'193'9). ., . 
. . ··· "f, . 

m lere a particular facilit,r has been ; furnishedpy the employer 
be;Low its ~gJ~uCl-l cost to him, .it is the opinion of 'the Division th,).t "the 
loss cannot · 'ex: equalized by ,charging the crhployec for ',another furn;i.s~ed 
fac?..J;ity ab~v:e ~he · actual c0st ,th<.: rcof. The statuto rii3.k~sno prov.ision 
for ~bCl.lqn<?ing )osses ~n 01'),e cas9' by profits in anothur . 

So::.ca,lled' t1deductions1! for holida'ys, injuries and the like 
must 'be discussed on the basis of hours worked and not as subtractions 
from waGes. : Fo~ .t!li:~.' .. r,?,as on t~~y. J1_~~~'L,not . been included in this memo-
randum. ' ... ' 

.' . '., r: 
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January 27, 1940 

Mr. E. Dernet 
266 Summit Stree~ 
1ji illiI'QD.n~ic, Connecticut 

Dear ;'.'1I" . Bernet: 

LE:LS:AP 

There is herewit h trp..ns.mi tted, pur suant ·to your 
request , a copy of t he ' textiJe minimum 'wage order and a copy 
of the Fair Labor Standal d s Ant of 1938 . 

The order is applicable to the pri~lting of woven 
fabr.ics (other than carpets a:1<1 rugs) from cotton, silk , flax, 
jute, and other .f~bers v.'hi ch !:Lre enumerated in. Section (c)(l) 
of t he ' order . 

" 
Any plant which is engaged in the printing of fabrics 

within t he meaning of Section (c)(l) of the order is subject to 
it s terms , even though it may not be engaged in the manufacture 
of the woven f a.brics. 

Ver~; truly youj,'~, 

F.or the General Counsel 

B~ 
-- -'JosephlTiuh --- -

As r;l st0.nt Gener-al Counsel 

E 1 (2 ') 'nc osures 
45084 

- 27 -
(3309) 



" 

Epstein & Brothers 
Attorneys a.t Law 
11 Broa dway 
New York City, Hew York 

Gentlen en: 

LE:LS:AP 

, 'f', / 

This is in reply to your lette'!' of Dece'mber 26 ,'" Hf39 , 
which has been referre,d to this office by Mr . Merl.e D •. , Vincent, 
Chief of the Hearings Branch'. You request an opinion on the 
applicabi~ity of ,the Textile Minimum Wage Order to the manufac~ure 
of ~ibbons and 'other fabrics from mixt1.¥"es of silk, rayon, cotton 
and tinsel. 

( SectJpn (c)(l) of the Order. .· i ,s sp'ecifically a.pplica.ble 
to t~e D'),8.nlffa.ct:ure' , of wovon fabric:s:, 'in'cludint; ribbons, from 
mi~ture-SO,fcotton, silk and rayon. : ,AlthouGh tiJ:lsel is not within 
the t e r ms of th,e Order, it will be ne,cessary to pay emptoyees who 
are engaged in, the, manufactur'e of fabrics fron mixtul:\oS of tinsel 
'and yarns w~~c.h are. ,subject to the Order, a minim~ wage of not 
less ,than 32,2 cents ,per hour. .' ' . . . 

If, you feel thore ar c: any peculiar circ~stances connected 
wi th t ,he manufacture of the tins el mixture s, I would sugge'st that 
you submit a detailed ~tt,1<ement of the facts of such manufacture . 

There is beinG transmitted, pursuant to your request a 
copy of the d6ci sian on the employment of' lcr ... rnors in thc; textile 
indus t r y . 

Enclosur e s (3) 
62559 
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Ver~' truly yours, 

For the General Counsel 

By 
---- J-oseph Rauh 
Assistant General Counsel 
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JanuF ... ry: 29, 1940 

Honorable James C. Oliver 
House of Representatives 
Washington, D. C. 

Dear Cong r essman Oliver: 

:', 

LE:GIhDG 

This is in reply to your letter of' January 16, 1940 , 
in .vhich you indica.te that you are intercst(;o. in the applicc.tion 

, of the Fair La.bor Stan dards Act t.o the d.igGing, dr~~ing and ship
ping of pee.t moss. You also wish to be advised as to whether or 
not interstate c110in stores, particulclr1y in tho r:,r oc0r y businosG , 
are considered as rotai l. 

"-;'e are enc10sin; copie s of the Fair L2.bo!" St<lllChrdG 
Act and of Int erpreta tive Bu1~otins rlos. 1 ano. 5, dealinG with 
its general ' coverage . 

VIe a re also enc losinG a copy of Intor~i?rf;tati vo Bulletin 
No . 14 dealing with the exemptions granted by the Act to agricul
ture and tho processors of a i:;ricultura l cOil"Lmodities. 

Peat moss is reduced to possession by dire ct appropria
tion methods, without tho application of any agricultural t och-:
niques . Do str1l.cti vo ;:;atherin[; r.l,:;th ods have l'cduced the, s upply 
so that it has become advisal>l(. to r eplaco m1d conserve the natural 
flora supply of IJphagnum mossos frOtl vrhich peat moss cornes . This 
conservation ' of tho natura.l rosources has taken place large ly, if 
not ent irely, in tho State of 1iiisconsin" and ono rough , estimate 
suggest s that only about 10 percont of tho.t gathered has been 
artificially propagated . Hence it is our opinion that the digging . 
drying and shippinb of' pea.t moss is not an activity int (;ndc(~ by 
Congress to be included within any of tho oxem~tions granted to 
a.griculture or the proc e ssors of agricultural cOIll.r;loditie s. It 
must be concluded thGr ofor c , th[tt if thE; pGat noss onters into 
co~~e rco . those engaged in its production ( a s definod by the Act) 
are ent itl ed to the benefits of the Fair Labor Standards Act. 

NOVi we turn to your qucs'tion rcl :::,ti ve to chain stor E:J s. 
Section 13(0.)(2) of thu Act exempts fron tho wa.ge and h our pro
Vl.Sl.ons "any crnploye c;: ongo.ged in o.ny r etail or (w rvic l. establish
ment the greatur part of whoso s oIling or sorvicinG is in intra
state COlTU7l0l"CC;." Enc losed h0r ev:ith is a cOPJ' of Interpr etative 
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J. R. Cornelius, Esquire 
Cornelius & Heaton 
City Hall Building 
Jefferson, Texas 

Dear Hr. Cornelius; 

January 31, · 1940 

Lf;:: GF. : S1~ 

This is in reply to your letter of November 29, 1939, 
in which you indicate that you are interest~d in ~h8 application 
of the Fair Labor Standards Act to the manufacture of syru2 by 
mixing sugar and glucose with ribbon cane syrup to keep it from 
turning to sugar. You state that it is your opinion that this 
activity is· within the Section 7(c) exemption. 

For your information we are enclosing copies of the 
Fair Labor Standards Act and of Interpretative Bulletins Nos. 1 
and 5, dealing with its general coverage. 

We .are also enclosing a oopy of Interpretative Bulletin 
No. 14 dealing with the exemptions granted by the Act to agri
culture and the processors 6f agricultural commodities. You ''fill 
note from paragraphs 14, 18, and 22 to 23 of Interpretative Bul
letin No. 14 that Section 7(0) provides a complete exemption 
from the hours provision only for the employees of an employer 
engaged in the processing of sugar beets, sugar beet molasfies , 
sugarcane, or maple sap, into ·sugar (but not refined sugar) or in
to syrup. 

It is our op~n~on that the mixing or blending of sugar 
or glucose into cane syrup is not part of ·~he "processing of 

. ••• sugar cane ••• into syrup," and hence would not be in
cluded within the Section 7(c) exemption. 

Enclosures (4) 
#55760 

- 31 -

Very truly yours, 

For the General Counsel 

By 
-~M~i-=-l""t-o-n-C-=-. ~D=-e-n-:b'-o·---

Chief Opinion Attorney 
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