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Janua 25, 1940 

In reply refer to: 

Herman Marx 
Attorney-Investigator 
Newark, New Jersey 

Jose!?h Rauh 
Assistant General Couns~l 

I$:LS:RR 

" ,: " 

Aljplicabili ty of Textile Minimum Wage Order to Table Cloths, 
L~eh Cloths, Napkins and Towels 

'Phis is in reply to yOUI' memOl"aAdum of December 28, 1939, 
which reque$ts an opinion on the soope of Section (c)(4) of the 
~extile Minimum Wage Order. 

Your que stion is rais"ed with. respect to firms who do not 
engage in manufacture of. tC3xt'ile fabrics but perform tl:te following 
operations on cloth to make table cloths, lunch cloths, napkins 
and towels: 

0) Cutting 
(2) Hemstitching 
(3) Laundering 
(4) F.mbroidering 
(5) Preparing for shipment 

It is clear that Section (c)(4) of the Order is ' applicable to" firms 
other than textile mills who are engaged in processing textile 
fabrics i nto the enumerated products . The question raised by this 
section of the Order is therefore, '~Vhat operations can be consid­
ered processing?" It is my tentative opinion, upon the basis of 
the facts stated in your memorandum, that the Wage Order is ap;?lic ­
able to cutting, hemstitching, laundering and preparing for shipment. 
An opinion can not be rendered 011 the coverage of the Order with 
respect to embroidery until information on the following questions 
is obtained from you: 

(1) Nature 'of the embroidery 
(2) Types of products which are embroidered 
(3) Plant where embroidery is done 
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Henqan Harx 

.. 
Is t~is work usually done in plants which process · the ' textile fabri c". 
into the named pr oducts or is it cb ne in plants vThich embroider' . 
various tYPl?s. of ,'?roducts? 

The ini'ormation which is requested with ' res"'ect' to em- .: ' 
broidery should also be furnished on hem~titching and laundering in 
order to enable me to render a definite opinio;n on' the problems v ... i'th 
which you, 'are confronted~ 

As you have noted, the manufacture of handkerchiefs COmB~ 
under the terms of the Apparel Industry Committee recommE:)ndation and 
is not subject to the Textile 1: ~inimum Wage Or.der • . 'If an · employee is 
engaged ~n manufacturing 'products ' which come' under:: ·the definition ' of .. 
the -t.extile industry. in the 'textile Hinimupr WagE:) Order and hnndke'r '­
chiefs, it will be n6lcessary to pay him ·the minimum wage .rate pre­
scribed by the Order for all work pe~formed .¢uring: the ' workweek. 
The s.~atutory minimum rate of' '39 ' c.ents .. per hour c·an be paid only t <:.' 
employees who a.re exclusive~y engaged . dur,ing, the. workweek in the ' 
manufacture of handkerchiefs . There must be a complete segregatiou 
of functions in order to warrant payment of the lower rate. The 
problem~ of segregation will be eliminated .if ·the Apparel Industry 
Co~miutee recommendation is ap.'?roved, since it provides a 32! cent 
rate for the handkerchief industry. . 

60808 .' . 
. , 
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January 26, 1940 
'. : .. , 

-------------------------------------------------~---~------------

Ii.ts :RR Bertha E. Pare t 

Joseph Rauh 
Assistant General Counsei " . 

Calhoun Chenille Corp., Calhoun, Ga'. - 10-50-1 
Hount Alto Bedspread Co., Calhoun, ' Ga. - 10-174-1 '" 
Calho\ID Laundry Co., Calhoun, Ga. (See File 10-50 

... . 
j . : 

, . . ~ 

This is wi th o re.t:er~nce to the file: on the Calhoun Chenille 
Corporation, Mount Alto 13edspread Company and Calhoun Laundry Com:9f:l.n ;)' 
which has been .transmitted to this offioe by informal memorandu~ of 
A. E. Davidson fo r opinion on the scope of the l'extUe Hinimum Ylfage 
Order. The question israis.ed 'in . th.~ ' fi1~ as to 'whether the Order is 
applicable to the Calhoun Laundry Company, and ind~?endent establish­
ment hous ed on the ;:>roperty of the i~ount Alto Bedspr ead Company and, 
thij' Calhoun Chenille Corpora .. ~io:p" ."!fhiqh launde rs spr eads ' for these 
concerns. It is stated that a v~ry large percentagA of spreads re­
quire launde ring af te r manufacture. The launderin6 not only cleans 
the spread hut als o "fluffs" the ,chenille. The fluffing process may 
also be perfonned by shaking. or hl3.n~ing the si?r.e~.d '.~n a line . 

It is my opinion that this laundering ~. s (~ :?art of the 
processing operation and is ·therefore subject to the ter.ms of the 
Textile Minimum Wage Order. 

, The fil e also states that :w0aring apparel laundries also 
acoept ' spreads from ohe~ille ma.nllfacturers emd cmnpete with the 
Caihoun Laundry on this type of work, Since the Textile Hinimum 
'Wage Order is phrased in t~rms of process, it is clear that the pro­
visions of the Order are also a1?plicable to wearine; a:o'?arel laundry 
com~anies whioh a~e engaged in la.undering chenille spreads. The 32f~ 
cent rate, however , must be paid only to employees who are engaged in 
doing work whioh is subjeot to the Texti.le 'Wage Orde r or to employees 
who are engaged duri~g the workweek in performing work subject to the 
terms of the Orde~ and work which is excluderl from t he Order. In 
oases whe re there is no clear segregation of function, i t will be 
necessary to pay an employee the 32~';' cent minimum wa'ge rate for all 
work performed during; thp, workweek if he enga.ges in a.ny work which is 
subjact to the Orde r. The statutory minimum rate of 30 clmts :,?er hour 
can be paid only to employee~ who are exolusively enga-g l3d during the 
workweek in the manufacture of products which are excluded from tho 
d~finition of the industry which is contained in the Ordor. 

. . 
. . 

I would sugge st, t he r efore, that Supervising Inspeotor 
Johnson be advised that the Horton Laundry of Rome , G~ orgia is subject 
to the Textile \lage Or-·dor. 
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January 27, 1940 
, , 

. , 

Colon'el Philip B. Fleming 

Joseph Rauh 
Assistant General Counsel 

Employees \'forking . at Two J;iffe:rent . .' • ';" 
Minimum Rates During the Same WorkWeek .' .. ' . '. y:' 

, ' ,~ ,' .? ~. 
. ,l! 

The Legal Branch submits this memorandum in support of the 
proposition that an employee who is engaged_ during a 'workweek in 
two ' diff erent t ype s of' work for mion. . two different minimum wa ge 
rates have been set is' entitled.·to:.,b,e paid th~ higher minim~ 
wage' -rate for all hO\.lr.s -worke.d during the . wo.rkW~ek . . c· . ,. , 

" , 

. :Two ' 8.1 ternati ve S;. to the proposi t:i.on have been suggested: 

1. ' For -macpine· ope~f.l.to.rs that the ~mployee be paid at each 
rate for the number of hours ,wo~ked at th£l.t rate clur:lng the work­
w~ek . 

2. For auxi liary ''NO rker s (clerical, sl}.ipping and ma'irite­
nance elllployee s ) that the employee be paid, at ~he rate applicable' 
to the p.redominant product in the p~ant. 

" -
It is subII).itted that .neither of these .a.1ternatives should 

be adopted. 

First. The ·first a,lternatiye is .. suggested for a machine 
: ) oper.ator who works p.art time at 9p.e. rate, for eXalnple , the pro-

:. 'cessiu'g of ' ya,rn, and part,t.imeat· ~other rate, for 'example, "tihe . 
mimufacture o:f rUl,l-fashioned hosiery. But to require t :hein-' 
spector to dete~ine the number.~ ho~rs spent at each of these 
jobs and therr ,·to ,determine w,het'her tl}e piece rate ·sa.rnin·gs at 
each job, is . exac~ly the a.~inistrat,ive b~;rden wh.:ich we refuse to 
put upon the in$pector whe:q. .the question 'is whether. there has been 
compliance with Section 6- of the Act. The attached ' opini'on which 
was approved by' you adopt s the rule 1I0ne week, one ' rate'. 11 . .This 
opinien Vias not base·d .on any interpretation of the Act; 'Out rather 

. on administrative simplicity. As far as the interpretation of the 
'Act is concerned, the previous opinion, which i~ also attached, . is 
satisfactory. In . . qther: v,{:)rQ.~~. 1 for administrative ' and enforcement 
purpose s and for. thi s r~aS. OI;l alone I . w.e lilTli t~d the empioyee' s 

. rights to an - am-0unt equal :1:;0 30 ceI;l~.s. ' tnultipli~d: )y the number of 
hours worked'. Vie: e.¥cplai.ned that optnJ . .o.n.· on ~he 'b'asi s of adminis­
trative simplicity -- that we cou"ldn"t ' divide up ·the employee' S 
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MemQrandum to Col. Fleming. .. Page 2 

week and determine the rates at which he had ~een paid for different 
periods .within, t}:lat week. We cannot now: tell these employees that 
v\'e are going to divide the .. reek up into tw.o or more pE'lriods with 
different miniInuni rates for each fe riod whe.n · the inspection problem 
i~ identical. We cannot say that we area.ble · to inspect where there 
are two rates s~t by wa.ge orders and not able "to inspect where the 
employer has himself set two rates. We cannot take a week as the 
standard when it ope~.ate~1. to the empl.oyee 1s disadvant~3 and then 
refuse to take the . w~ek as the standard whe,re it ope:rad;es to his 
adVa.Iitage. 

There is I;l.nother · reason why the employee in the case of the 
machine operator ~orking on yarn and full-fashioned hose ' should be 
paid the hi gher r.ate for all hours , worked during, the workweek. For 
administrative and enforcement purposes" . we have llidopt~ tho work­
week as the standard in determinine; whe'ther an employee is covered 
by the Act.. we have set ,it forth as our opinion that an employee 
is 3.l bject to t he Act for the entire wor¥:week if he is subject to 
it at a~y time durinp; the .wQrkweek. See para{';raph 9 of Interpre -

, tative. Bulletin No. [, ana".paral'; ra.ph 37 of Interpretative Bulletin 
No. 14 • . We have e;rave doubt whet:p.er we will be able to support 
this opinion" which is of r,reat importance t .o the enforcement of 
the law i n the lumber industry I if we, re ject it in the case put . 

Note that this , last arp,;ument would not apply to any war::e order 
. (e.e., appare l) into which we specifically wrote the condition that 
machine operators workine; at two different rates r:ff pay should be 
paid fo·r the time worked at each job at the rate applicable to that 
job. But t he primary argumeht of administrative inconsistency is 
equally valid n o matter how the 'wa ee order is· written. 

' Second. The e;roup of e~ployees who will be most likely t .o be 
subject t'o t wo wage rates are the auxiliary wpr.k~r.s -- clerical, 
shippine; and maintenance worker s. To adopt any but the hi "',her rate 
te st for such employees would require an ins p3 ctor seekin!'; to find 
out whe ther a n employer has complied with the law to inspect , not 
the payroll records as to that employee, but the entire output of 

' the employer1 s business . In oth er words , the only possible t e st --
the majority output of the plant -- is unworkable. 

Para ~raph , C of the Hosi ery Wa~e Order e;ives a sli ~ht ·hint of 
the adminis t r ative comple;xi ties which would follow an adoption of 
the majority product test . The Legal Branch opp osed the adoption 
of para ~raph C of the Hosi ery Vvae;e Order which mel< es the volume of 
production the deciding factor in determinin~ whether auxiliary 
employees ar e subject to the seamless or the full-fashioned rate 
and our confe r ences with the Cooperative and Inspection Brnnch. 
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'ind:rcate that tn~y:- join u's in' oppos1.~rit ' t;)'1~ ~xteltiiion of this 
pr"inciple. ' :The HoHer.y Vlfa.,'ge Ord'eX< ' pre'sehtly requires the ili­

"' , , ' r ,' spector to ' determHie 'for each worlCWeek vvhether .or' not' the : m-lll 
" has produced by volume a majori ti/ of.' 'seamless or fu'11-f'ash'i:.oned 

~ 

, ; 

• h6sie~~ The following questioris· are ' thereby rai:~rd: 1 " 

, " .:!\' :H " By what" unit of volume ' shall this m~as\if.'em:ent, be J;llade? 
D'os 's 'one dozen half hose equal one do~en full-length hose? . 

2. At. what time is production completedl For instance, 
sha:llundyed' ho se bel included a s , well as finished hose? 

· · Th~t~. questions have not been answered. ,More difficult ,'problems 
aris'e' i:t '.v"alue of product is taken as a mea,sure. Clearly our in­
spe ctor r$hould not be 'i::equi'red to estimate ''Value of product before 
sale. : ' ' .. .. 

. The problem's that a're raised by this provision in the Hosiery 
Wap;e , Order~ h owever,' a ,re :slight as comparoed with 'those which will 
fa. ~e the inspe-ctor if a 'like te st' 1. s ad'opted 'for determinihg , 
whether the Te?Ctil~ or Hosiery: rate: should 'app1y to 'auxiliary 
help in the plant producing hath 'yarn en d full-fashioned hos:i.ery. 
In this instance .volume could hardly be measured by dozens, 
spools, or· ...... -eight.. A va.lue , t'e's'f would be the only available 
alternative. The value test would make economic eocpe:rus 'out of 
'inspectors and would require them to ' ~e(pprai-se the 'value of th~ 
pr oduct at market pri ces or ' 'study :the" employe'r' s books for cost 
ft'gureso It will be s.tillmore' diffi cult to devise a worka.ble 
schemEf for mea suring plant' production ,within the Apparel Industry 
for which Industry Committee No.2 has recommended five different 

, rates. Finally,' i t ','becomes ' impossible ,to design a practicable 
measure by which 'to "compare the production of the plants in in­
dustries for 'which Wa,ge Orders are issu:e:d with their production 
in 'anyone of t he many unascertainable' "industries to which a 3D 
cent rate i s applicable ' and in which any 'one of these plants may 
a1s9, b~ enEa'ged. 

, The 'National Recovery Act Breakdo1nn is inher.ent in these 
complicati ons . P~actical administration demands a simpler solu­
tion. And -- the. only other availa.ble ,position is to permit both 
rates to apply to these employee.s -- whereupon the hi gher rate 
must be paid to comply with the Act. 

Enclosure 
... 8 -
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Janua.,t'y 29 , 19,10 

Mr. Peter U~ Tamburo 
Acting'Regiona1 Director 
Dallas; ~eX'8.s 

:;. "'.- -
Joseph Rauh ·:. 
Assistant General Counsel , 

Opinion of couns el for ' 

,--------------------------------

, . 
'. 

. . 

American Newspaper Publishers Association " 

I have before mE'l your memorandum of January 25 concerning 
the recent 'Bulletin No '. 4411 issued by the Ainerican Newspaper Publishers 
Asso'ciation 'under date of January 17, 1940~ I have not seen a copy of 
this particular Bulletin but I ' am famili8:r ,with a somewhat .similar Bul­
letin of'January 10 , i~sued by the AssociatJ,on, advising all daily news­
papers in the United States to :refuse to make their records available 
in the absence of a final court order" The Bulletin of January l7appar­
ently repeat8' t his advice in addition to ~'dvising on certain other ques­
tions. 

In connect'ion with the power of the Administrator to in­
vestigate and r equire the production of records, as you no doubt a r e 
aware, several courts have alreadysus1;a;in,ed the power of the Adminis­
trator to examine records undp-r 'the Act,; In a recent ·: decision of the 
United States District Court for the NorthArn District' of, Illinois, 
,Judge HolJ:ey held that investigations under Section ii(a) violated no 
.consti tution,al p rovisions; that ' the Administrator co'uld require the 
' production of records to determine whethe r .the employer was ' covered by 
the provisions of the Act and whether he ' had viola ted them. Andrews v. 

, Montgomery Ward Co •• Inc. The investieatory power of the 'Aaministratol 
, .... lJ!~~ also sustained by· the, Feder:al Courts in the Eastern District of 
" . . Missouri (Andrews v. Reade l1anu'facturin Co.) and in the Northern Dis­

' trJ?t of Vlest Virginia Andrews V. Standard Trouser Co ~ ) 

Ample authority supports these d,ecisions. Some of the 
precedents are discussed ih Judge Holley's op:Lnion, a copy of which J 
am enclosing. 

The General Counsel ' rs not in accord with the Association' ;-, 
advice to the effect thn t a newspaper sending no copies outside the 
state is wholly exempt, nor with the opinion to the ' effect that news­
papers are service establishments v~ithin the meaning of Section 13(a)(2). 

~ In this connect ion I quote from the typical letter which has been used ' 
by the General Counselts office in answering questions of this nature . 

"As indicated in paragraph 12 of our Interpretative Bulle­
tin No, 6, a copy of which is enclosed, newspapers ,are not service estab­
lishments within the meaning of the exemption granted by Section 13(8 )(2) 

... 9 -
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for "any employee eng~ged in any re'tal1 or service establishment : the 
, greater'part 'of whose selling or servicing 1s in int,rastate yQmmerce," 
The Act, therefore, appUes to all 'employees of newspapers (not; exemPted 
by Section l3(ti ) (1) of th~ Act) who are _eE.g~g~~ in, interstate.' ,~ommerce 
or in the production of goods for interstate comme,rce. y , 

:.( : .... f ", (.\: ': 1': ~ :~.' 

, First , as stated in paragraph , 9 ,af tnterpreUit,t ive Bulle-
tin No .5, a copy Of which is enc]psed, "-wheTe an employee is engaged 
in the production of any goods fqr (. interst;t;te) commerce, the Act makes 
no distinction 'as to the percentage of ' his' employer's goods or of the 

' goodS upon which he works that move in tiniterstate) commerce." There­
fo~e, ' it is our opinion. that the: shipment of any newspape,rs,:ou:t '~ide 
the : sta~e will ordinarily ,bring any, employees necessal'Y' to ,th,e ' produc­
tion of such newspapers w1thiri the scope of the Act. In 'this : cQpnec­
tian your'attention is directed to paragraph 5 of Interprl%ative;:Bulle-
tin No.1, a copy of' which is enclosed. ',:" "5 ' i " ! ,: ' 

Second, it should be noted that at least some of the 
employees Qf a, newspaper which sends no papers outside 6f the state may ' 
yet be "eI1ga:ged in ' 'Cint:et:state) coinmerc'e ." For ',e=1C8.II\Ple , employees of a 

, nkwspaper, all copies of', which are sold, locally j who aa;-e essential to 
" -" ' ,: the s 't:ream of interstate commerce in that they recei,:v.f3 and dissemiliate 

'inforin8 tion from outside ;the 'state, may well be 'sub ject to the Act. 
, Sim:ila'r considerations may apply to employees en gag e q., in gathering news 

''; .. for-- o'Ut..of ... state; d'istribution . , Further arguments of an , economic char­
acter may be urged ,for the view , that newspaper emp19yees are engaged in 
interstate commerce without refer~~ce to the shipment , o~ any papers out­
side the state. Just where the line is t"o be dra'l.'m:' canno(t oe asserted 
with particularity at this time." . " . , ':', .. '-:,: ' ::, 

" We are. not in accord with the f\,sso,qia ,tioll t s op.inion that 
Section 13{a)(8) of the AC,t is'unc6nstitution,al'as:, ' b~ihg discriminatory 
because it draws the liti'e 'at 3,000 cir'culation. The Supreme Court has 
helP. that. size ;is constitutional,lya , vali,d criterion for classification 
in statutesrelat'ing: to" emploY.l!lent. , In Carmich~~l v. ' Southern Coal and 
Coke Co., 301 U. S. 485, the Alabama unemployment co~pensation law was 
upheld in spite of objections' to its application only to employers who 
emploJeo. 8' 'at· 'more p~rsons, for ,20 or mol'e ,' weel}s , in the year. There I 

, are 'numerous other precedents ~l'ong this,: line which, in oUr opinion" 
completely 'dispose of this part of the Asspci~t:ionts Bulletin '. 

~ -. . 

quiry , a 
opinions 

. ; " . 
I suggest , ;th~t your' office :reply ' to : MJ;'~ 

copy: 'ot , which ' is ' attached' to 'your' memorandum, 
above mentioned. 

- 10 
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Januar.y 29, 19·10 

Mr. Peter U. Tamburo 
Acting'Regional Director 
Dallas, ~e:xa. s 

Joseph Rauh ·:. 
Assistant General Counsel 

Opinion of counsel for 

. . 
' . 

" ' 1 " ': . 

American Newspaper Publishers Association . 

I have before mEl your memorandum of January 25 concerning 
the recent :Bulletin No. 4411 issued by the American Newspaper Publishers 
AssOciation 'under date of January 17, 1940. I have not seen a copy of 
this particu.J.ar Bulletin but I am famili8:r .wi tl'l a somewhat .similar Bul­
letin of'January 19, i$sued by the Assoc~at~on, advising all daily news­
papers in the United States to refuse to make their records available 
in the absence of a final court order, · T~e Bulletin of January 17 appar­
ently repeats this advice in addition to advising on certain other ques ­
tions. 

. ... . 
In connection with the power of the Administrator to in-

vestigate and reQuire the pr~a:uction of records, as you no doubt are 
aware, several courts have alr·eaqy .sustE\in.ed the power of the Adminis­
trator to examine records undAr the Act. In a recent :de'cision of the 
United States District Court for the NOI'th;~rn District of· Illinois, 
Judge Holley held that investiGations under Section ii(a) violated no 

. consti tution.al p'rovisions; t ·hat · the Administrator could reQuire the 
. production of records to determine whethe r ,the employer was ' covered by 
the provisions of the Act and whether he had violated them. Andrews v • 

.. Montgomery Wa rd Co •• Inc. The investiGatory power of the 'AdministratOl 
. , .,W8.$ also susta ined by' the . Federal Courts in the Eastern District of 
. : l.1i~souri (Andrews v. Reade lfunUfacturing Co.) and in the Northern Dis­

tr'1?t of West Virginia (Andrews -iT. Standard Trouser Co.) 

Ample authority supports these d,ecisions. Some of the 
precedents are discussed ih Judge Holley's opwion, a copy of which J 
am enclosing. 

The General Counsel' is not in accord with the Association t :-, 

advice to the effect that a newspap er sending no copies outside the 
state is wholly exempt, nor with the opinion to the ' effect that news­
papers are service establishments within the meaning of Section 13(a)(2), 

; In this connection I Quote from the typical letter which has been used ' 
by the General Counsel's office in answering questions of this nature. 

"As indicated in paragraph 12 of our Interpretative Bulle­
tin No.6, a copy of which is enclosed, newspapers ,are not service estab­
lishments within the meaning of the exemption granted by Section 13(8)( 2) 
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