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LETTER OF TRANSMITTAL 

u. s. DEPARTMENT OF LABOR, 

WAGE AND HoUR AND PUBLic CoNTRACTS DIVISIONS. 

To Mr. WM. R. McCoMB, Administrator. 
In accordance with your instructions, and following a public henr

ing on the subject, I am transmitting herewith my report and 
recommendations on proposed revisions of Regulations, Part 541. 

WASHINGTON, D. C., Jwne 30, 194f}. 

HARRY WEISS, 

Presiding Officer. 



I. BACKGROUND OF THESE PROCEEDINGS 

Section 13 (a) (1} of the Fair Labor Standards Act provides that 
sections 6 and 7 shall not apply with respect to "any employee em
ployed in a bona fide executive, administrative, professional, or local 
retailing capacity, or in the capacity of outside salesman (as such 
terms are defined and delimited by regulations of the Administrator)." 
The present regulations 1 defininiY these terms wer-e promulgated in 
October 1940 after a series of pubYic hearings called to reconsider the 
original regulations issued in 1938. There have been no changes in 
these revised regulations, with one exception, since their issuance.2 

The validity of these regulations has been upheld repeatedly by the 
courts. 

During the years since 1940 the Divisions gradually became aware 
of a number offroblems which indicated that there might be need for 
some revision o the regulations. These problems were brought to the 
attention of the Divisions in part by questions coming into the Na
tional Office directly from employers and employees. In the main, 
however, suggestions for changes in the re~lations and requests for 
explanatory material came from the DivisiOns' field staff as a result 
of their accumulated experience acquired in the course of applying 
the regulations in many thousands of establishments. On the basis 
of recommendations by the regional directors the Administrator or
dered an investigation of the operation of the present regulations to 
determine whether and to what extent changes and clarifications were 
needed. There was considerable preliminary study including consul
tation with the field staff and with an informal labor-management 
advisory committee. As a result of this study a number of specific 
proposals for amending the regulations were formulated and, together 
with some general questions, served a& the subjects of the hearing held 
before me pursuant to notice published in the Federal Register, Oc
tober 22, 1941.8 

The specific proposals for amending the regulations are contained 
in the notice of hearing which is reproduced in appendix I. The no
tice also raised generally the question of the adequacy of the salary 
tests contained in the definitions of executive, administrative, and pro
fessional. Another question included in the notice of hearing was 
designed to open up for consideration all sections of the regulations, 
and to give notice to the public that the main purpose of the hearing 
was "to make it possible for interested parties to propose other im
provements in the regulations, to present problems w1th which they 
have been confronted and to offer proposals for their solution within 
the limits of the Administrator's authority." 4 Also included in the 

• 'rhese regulatloi;lB are reproduced In full in appendix II. 
1 The regulations were amended In January 1942 to Include In the definition of the term 

"a.dm!nlstra.tlve" ·a. provision designed to exempt emp!Qyees engaged In ferrying a.lrpla.nes. 
S_ee subsec. 1!41.2 (B) (4). 

• 12 Federal Reldster 6896. 
• Statement of tlie presiding officer, transcript of testimony, p. 6. 
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notice of hearing was an invitation to interested persons to present 
evidence as to the need for either revision or defimtion of any of the 
terms used in the regulations. Evidence was particularly invited 
with respect to certain phrases in the regulations which were set out 
in the notice. These phrases were specifically mentioned because the 
experience of the Divisions' field staff had shown that there was some 
m1sunderstanding of their meaning among employees and employers. 

Notice was also given that a petition had been filed by a lP,bor 
organization asking that the regulations be amended to increase the 
present salary requirement for exemption as an executive, adminis
trative, or professional employee to $500 a month.6 This petition was 
filed October 18, 1946, pursuant to section 541.6 of the regulations, 
but since the present investigation was already under way when 
the petition was filed, it was held over for consideration together with 
the other proposals at the hearin rr. 

The hearing was held in Wa~1ington, D. C., on 22 separate days 
beginning December 2, 1947. All interested parties were given full 
opportunity to testify and to question witnesses. Over 100 witnesses 
testified on behalf of employers and employer associations, employee 
groups, "professional" associations and a Government bureau. In
cluded among those represented were national associations represent
ing business, state and local representatives of employer groups, 
representatives of small business, n.nd individual employers, both large 
and small. General labor organizations as well as unions representing 
specific industries and crafts appeared.6 

In addition, about 140 briefs and written statements were filed 
in lieu of personal appearance. A considerable number of the state
ments presented orally at the hearing, and many of the written state
ments, showed very careful study and analysis of the regulations and 
their applicability in particular situations as well as the effects of the 
proposed changes in the.. particular industries represented. Elab
orate exhibits were also presented by some of these witnesses, 
indicating considerable study of the problems involved. Some read
ily available statistical information having a bearing on the question 
of the salary requirements of the regulations was compiled by the 
Divisions, d1stributed to intere~ted persons, and made a part of the 
record.7 Considerable additional data on salaries of exempt and non
exempt employees were also presented by witnesses in the course of 
the hearing. The records of the hearings held in 1940 prior to the 
issuance of the present regulations were incorporated by reference 
into the record of this hearing. A number of supplemental state
ments, some of them furnishing information requested in .the course 
of the hearing, were also received and made part of the record. 

Numerous proposals for amending the regulations were made in 
the course of the hearing. Each of these has been carefully considered 
and most of them are discussed in this report. In the course of the 
hearing it was announced . that in the event any changes were con
templated in addition to those set out in the notice of hearing, an 
opportunity would be given for the presentation of the views of inter-

1 Exhibit No. 1, petition of the United Electrical Rad1p and Macblne Workers of America, 
CIO. (All exhibits received In the course of the bearing have been numbered consecu
tively to slmpUfy their identltlcatlon.) 

• A list of appearances Is contained In appendix IV. 
'Exhibit No. 3, SttJtiatica.l .Ma.ter~lB Dearing on the 8aZa.r11 Requirement in RegulatlonB, 

Part 6-fl, Wage and Hour and PubUc Contracts Divisions, U. S. Department of Labor, 
December 1947. 
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ested persons with respect to any such changes. In addition to the 
mass of evidence obtained through the hearing, I have drawn, in 
prepa_ring this report, on t~1e experience of the Di':i~ions in the admin
IstratiOn of these regulatiOns and on court deciSIOns. I _ have also 
consulted with staff members both in the National and Reaional 
Offices and in the Office of the Solicitor of the Department of Labor 
to obtain their advice and the benefit of their experience. 

To the extent possible, the various proposals made in the course of 
this proceeding have been grouped for purposes of discussion in this 
report under the sections of the present regulations which they are 
intended to chan~e. In general, proposals to amend the definition of 
"executive" are discussed in one section, "administrative" in another, 
and so forth. It was not possible to follow this general outline with 
respect to all proposals since some of them, such as proposals to 
adopt the definitions of "supervisor" and "professional" contained in 
the _Labor Management Relations Act of 1947, commonly known as 
the Taft-Hartley Act, and to amend the salary requirements of the 
regulations, relate to more than one section of the regulations. Since 
the proposal to s'Ubstitute the "Taft-Hartley" definitions of "super
visor" and "professional" for the definitions contained in the present 
regulations would affect the fund-amental character of these regula
ti<"•ns, this proposal will be considered first. 

II. THE "TAFT-HARTLEY" DEFINITIONS 

A number of ,witnesses proposed at the hearing and by briefs that 
the Administrator adopt the definitions of "supervisor" and ":profes
sional employee" contained in the Taft-Hartley Act. The prmcipal 
reasons g1ven in support of this proposal were: (1) that the Taft
Hartley Act evidences the lates.t congressional expression on this sub
ject and should be followed by the Administrator; 8 (2) that the adop
tion of these definitions would provide uniformity in the administra
tion of Federal labor regulations; and (3) that these definitions de
pend only on the duties of an employee and not on salary which, the 
proponents urged, should not be a criterion for exemption. The last 
of these reasons is considered separately in this report in the discus
sion of the proposals relating to the salary requirements. 

Some of the proponents testified that in urging the adoption of the 
Taft-Hartley definitions they sought the deletion of the nonexempt 
work limitations in the Administrator's regulations.9 Other wit
nesses testified that the proposal would provide exemption for work
ing foremen employees who perform. any one of (he duties specified 
in-the Taft-Hartley definition of "supervisor," employees who super
vise only one employee, and trainees learning a profession.10 The defi
nitions of "supervisor" and "professional employee" contained in the 
Taft-Hartley Act are set forth in appendix III. When these defini
tions are compared with the Administrator's present regulations de
fining bona fide executive, administrative and professional employees 
(reproduced in appendix II) it is apparent that the two differ in sub
stantial respects. For example, the Taft-Hartley definitions of "super
visor" and "professional employee" (1) contain no specific limitation 

1 At the time of this writing, revision of this itct is under consideration by the Congress. 
I See, for example transcript pp. 822-823, 853, 878. 
10 See1 for examp\e, transcript pp. 814-817, 822-823, 883, 1185, 1404-1410, 1415, and 

1420--1'121. 
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on the performance of nonsupervisory or nonprofessional work; (2) 
do not contain salary requirements; ( 3) do not include the artistic 
type of professional employee; ( 4) do not include administrative 
employees .who perform neither supervisory nor professional work; 
(5) define "supervisor" in terms of a number of characteristic super
visory functions set forth as alternatives; and (6) include as pro
fessional employees "trainees" learning their professions.11 These dif
ferences between the Administrator's present regulations and the Taft
Hartley definitions constitute the amendments to the regulations which 
the proponents in effect urged. _ 
·It is apparent from the testimony in support of the proposal that 

the proponents assumed that the Taft-Hartley definitions of "super
visor" and "professional employee" were intended to encompass the 
same classes of employees as the terms "bona fide executive" and "bona 
fide professional" in the Fair Labor Standards Act and that the two 
acts had the same general objectives.12 It does not nppear to me that 
these assumptions are sound. It seems clear to me that the objectives 
of the acts are entirely different and that different classes of employees 
were intended to be affected by the terms used in the two actsP 

It is clear, as many witnesses agreed, that the Taft-Hartle-y Act 
expressed the intent of the Eightieth Congress with respect to certain 
aspects of labor-management relations, mcluding the right of em
ployees to bargain collectively with their employer through a labor 
organization of their own choosinr;. In giving effect to this intent the 
Congress denied to ""supervisors' the protection afforded other em
ployees in their right to bargain collectively. Similarily, in effectu
ating its objectives, the Congress provided in its definition of "profes
sional employee" in the Taft-Hartley Act a basis for establishing sepa
rate collective bargaining units for employees of a class having a 
community of interest. 

On the other hand, in enacting the Fair Labor Standards Act, the 
Seventy-fifth Congress was concerned with the expressed purpose of 
eliminating labor conditions detrimental to the maintenance of the 
mini~um standards of living necessary for the health, efficiency, and 
general well-being of workers. The Congress exempted from the 
minimum wage and overtime pay provisions of the act those em
ployees, among others, "employed in a bona fide executive, admin
Istrative, professional, or local retailing capacity, or in the capacity 
of outside salesman." The benefit of this protection was thus with
held from groups of employees with varied interests, without relation 
to whether they are organized, or what kind of organization they have. 

There are also other indications that the provisions of the two 
statutes were formulated with different objectives in mind. That 
the Administrator's regulations were known to the Congress is evi
-dent from the fact that the Taft-Hartley definition of "professional 
employee" parallels very closely, in part, the Administrator's defini
tion of "bona fide professional." It is reasonable to assume that the 
Con,;ress also knew that these regulations deal with "bona fide execu
tive' emi?l?yees: N everthel~ss, the Congress chose to exclude from 
the defimtwn of employee m the Taft-Hartley Act "supervisors" 
rather than "bona fide executives," which seems to me an obvious ex-

11 The dltferences listed are the obvious ones. _It is possible that others will be :round 
after Interpretation by the courts. 

u For example, see transcript pp. 717-720, 762-764, 1179-1181!. 
11 These dllferences were re.cognlzed by some llldustry witnesses. See, :for example, 

transcript pp. 2428-2432. 
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pression of a difference in intent. Again, "bona fide administra
tive" employees, who are frequently on a higher economic level than 
"supervisors" or even "bona fide executjves," are exempt from the 
wage and hour provisions of the Fair Labor Standards Act but are 
not mentioned in the Tuft-Hartley Act. Similarly, the Administra
tor's definition of "bona fide I?rofessional" employee provides exemp
tion for a large group of "artistic" employees who are not considered 
"professional employees" under the Taft-Ha~tley Act.u On the 
other hand, the Taft-Hartley definition of "professional employee" 
includes employees who, though not actually performing professional 
duties, are being trained to assume such duties, while the Adminis
trator's definition of "bona fide professional" excludes them. 

Under the Taft-Hartley Act, of course, "professional employees" 
arEI not denied collective bargaining rights as are "supervisors', but are 
given the right to choose whether they wish to bargain collectively 
through separate units of "professional employees" or as parts of larger 
units including other emEloyees. Thus it is clear that within the Taft
Hartley Act-7 the words' supervisor" and "professional employee" were 
each defined for a different purpose. By contrast, both '~bona fide 
·executive" and "bona fide professional" were used in the Fair Labor 
Standards Act :for the same purpose; to exclude both classes from the 
wage and hour provisions of the act. 

These various differences in terminology, and in groups of em
ployees who are included or excluded by the Ta£t-Hartley definitions, 
as well as the nature of the rights affected, make it quite obvious that 
the Taft-Hartley definitions were not intended to apply to the same 
gr~up of employees as do the Administrator's definitions under the 
Fait Labor Standards Act. 

Some consideration should be given also to the possible effects of 
adopting the Taft-Hartley provisions. In enacting the Taft-Hartley 
Act, the Congress evidently sought to give effect to its judgment that 
supervisors should not be protected by the National Labor Relations 
Board machinery if they organize and bargain collectively. If the 
further step were to be taken of adopting the definition of "super
visor" for the Administrator's regulations, these very employees 
would, in addition, be denied the protection of the Fair Labor Stand
ards Act. It appears to me, by contrast, that the enactment of the 
Taft-Hartley Act with its definition of "supervisor" has made in
creasingly iii\Portant the need to distinguish carefully between those 
whom the -Congress . intended to exempt as "bona fide executives" 
because they do not need the protection of the Fair Labor Standards 
Act, and those who, though they may perform some supervisory duties 
need the protection of the Fair Labor Standards Act because they do 
not have the privileges and benefits which normally accrue to bona 
fide executives. 

In determining whether the adoption of the proposal would ac· 
complish the results indi<?Rted by th~ proponent~, coD;sideration should 
be given to the fact that If the defimtions contamed m the Taft-Hart
ley Act were adopted, there would be no provision in the Administra
tor's regulations either for the artistic type of professional employee 
or for the administrative employee. It was apparent from their 
testimony that· not all of the witnesses who testified in favor of the 

•• Representatives ot th.e radio broadcasting industry, which emplo;l"s many professional 
employees of the "artistic" type, opposed the adoption of the Taft-Hartley det!nitiona. 
Transcript, pp. 2374-2376, 2429-2430. · 



proposal had understood that the effect of adopting the Taft~ Hartley 
definitions would be to delete the present proviswns for such. em~ 
ployees.15 Obviously, the Administrator could not properly 1ssue 
regulations which do not provide for these two large groups of em~ 
ployees. When this was called to the attention of th.e proponents, 
some suggested that, in adopting the proposal, provisions similar to 
those contained in the Administrator's present regulations for admin~ 
istrative and artistic employees should be added to the Taft~Hartley 
definitions. It seems obvious to me that such a change in the proposal 
would reduce the area of uniformity in administration of the Federal 
labor regulations urged so strongly by the proponents as a major 
reason for adopting this proposal. 

Finally, the present definitions of the Administrator have been 
examined and approved by the courts and are we1lltnown to industry 
and labor generally. They have worked reasonably well in the past, 
nnd it may be expected that the years of experience in their applica~ 
tion, and the changes made as a result of these proceedings will lead 
to improved regulations and better administration.18 

Under all the circumstances, I have concluded that the adoption of 
the Taft~ Hartley definitions would be contrary to the purposes of the 
Fair Labor Standards Act, would work to the detriment of many 
employers as well as employees, and would, in general, create many 
new problems. I therefore recommend that the proposals to adopt 
the Taft~Hartley definitions of "supervisor" and "professional em~ 
ployee" be rejected. 

III. THE SALARY REQUIREMENTS 

The present definitions of "executive," "administrative," and "pro~ 
fessionn.l" each contain as one of the qualifications a requirement 
that the employee be paid a specific minimum salary. For qualifica~ 
tion as an "executive" a salary of at least $30 a week is required, while 
a $200 a month salary test must be met for exemption as an "admin~ 
istrative" or "professional" employee. These amounts are exclusive 
of board, lodgmg, or other facilities furnished to the employee. The 
question of the adequacy of these salary levels as tests for exemption 
under present conditions, and the fundamental question whether salary 
criteria should be included in the definitions were raised in the notice 
of hearing by the followin~ question: 

What, if any, changes should be made in the provisions con
tained in subsections 541.1 (E), 541.2 (A), and 541.3 (B) of the 
regulations with respect to salary criteria for exemption as execu
tive, administrative, and professional employees? 

Specific proposals with respect to the salary levels made prior to 
and in the course of the hearing ranged from proposals to abolish the 
salary test at one extreme, to the proposal that it be the sole test at 
the other, and from proposals to retain the present levels on the one 
hand to proposals to increase the requirements to $500 a month for 
each of the three categories of exempt employees on the other. 

u Sell, for example, transcript, pp. 303-804, l'i61S, 1414-!1416, 292~2932. 
18 Some witnesses testified that the present regulations operated satisfactorily and urged 

that no changes be made. Transcript, pp. 11'i6, 3344, 3419, and Statement of Lieu of 
Personal .Appearance No. 11. CHere11fter. In this report, stR.t.emcnts in lien of personal 
appearance wlll be referred to as "S. L." followed by an identifying number.) · 
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Proposals to Abolish the Salary Tests 

A number of witnesses at the hearing proposed that the salary tests 
be eliminated from the regulationsP Many of these were witnesses 
\Vho, as previously indicated, advocated adoption of the definitions of 
"supervisor" and "professional employee' contained in the Taft
Hartley Act.18 Little factual evidence was offered in support of the 
proposal to abolish the salary tests. Some witnesses stated that the 
question of exemption should be determined on the basis of duties 
alone, without reference to compensation. A number of witnesses 
indicated that they thought such a change desirable without giving any 
specific reasons; others stated merely that they thought the salary 
requirements were unnecessary. 

In several instances it was the contention of the witnesses that 
the salary tests were ille~al.10 The argument that the salary criteria 
are illegal need not be discussed at length since this is not the place 
to settle the question of their validity. It should be sufficient to point 
out that the salary requirements have been sustained in a number of 
circuit court decisions, and that their validity appears well estab
lished.20 

It was evident from testimony of a considerable number of wit
nesses who favored the elimination of the salary test that they were con
cerned not so much with the salary test as such, but feared that the 
required salary would be raised to a figure so high as to disqualify 
for exemption individuals who they believed were intended by Con
gress to be exempt.:n The statement in·the notice of hearing referring 
to a union petition for a $500 a month salary test aroused concern 
among some who thou~ht it to be a proposal of the Divisions, and a 
~ood deal of the opposition to maintainmg a salary test in the regu
lations apparently resulted from this misunderstanding. 

The arguments that the salary tests are unnecessary or that they do 
not perform the function of assisting in drawinf:i a line between exempt 
and nonexempt employees 22 are not supportea by the experience of 
the Divisions. In determining whether a salary test is desirable the 
Divisions can rely on more than 10 years of experience with such 
tests. A salary reluirement was part of the original regulations 
defining "executive and) administrative" issued in 1938. The pres
ent requirements of 30 a week for executives 28 and $200 a month for 
admimstrative and professional employees were adopted in 1940. 
There was wide agreement at the 1940 hearings that the salary tests 
were desirable.24 Regarding that agreement, .the presiding officer 
stated: 

The basis of this agreement is easily explained. The term 
---,..,------:--

17 See, for example, transcript, pp. 41, 1134 733 : see also S. I.. Nos. 126, 184. 
,. See, tor example, transcript, pp. 43, 704 and S. L. No. 88. The proposal was also 

made, however, to adopt the '!'aft-Hartley definitions but to add a salary requirement. 
See transcript pp. 968, 997, 1406-1407, 2289. 

to Transcript, pp. 765-766, 855, 1804--1805 . 
.. See, for examrleJ. Walling v. Yeakley, 140 F. t2d) 830 (CCA 10) _; HelUwe!l v. Haberman, 

140 F. (2d) 833 CcA 2) ; and Walling v. Morris, 155 F. (2d) 83:.:: (CCA 6) [reversed on 
another point In 332 U. S. 4421. 

11 For example, see transcript, pp. 47, 49--110, 1119, 1198-600, 740-741. 
12 One witness presented data which purported to prove mathematically that any salary 

level selected would be Inaccurate as a means of distinguishing exempt from nonexempt 
employees. The witness testified In response to questions, however, that it Is possible to 
select a level with a relatively low over-all probability of error. ~ranscdpt, pp. 81189-3603, 
3614-3616. See also Exhibit No. 35. ' 

.. The salary test for "executive (and) administrative" In the original regulations was 
also $30 a week. · 

.. Exhibit No. 4, "Ea:ecutive, Administrative . Professional • • • Outside Salesman" 
Redefined, Report and Recommendations of the Presiding Officer at Hearings Prellminary 
to Redefinition (U. S. Department of LaborA Wage and Hour Division, Washington, D. C., 
1940), p. IS. This exhibit will hereafter be rererred to as the "Stein Report." · 
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"executive" implies a certain prestige, status, and importance. 
Employees who qualify under the definition are denied the pro
tectiOn of the act. It must be assumed that they enjoy compensa
tory privileges and this assumption will clearly fail if they 
are not paid a salary substantially higher .than the wages guamn
teed as a mere minimum under section 6 of the act. In no other 
way can there ~ assurance that sectio~ 13 (a) ( 1) will not invite 
evasion of section 6 and section 1 for large numbers of workers 
to whom the wage-and-hour provisions should apply. Indeed, 
if an employer states that a particular employee is of sufficient 
importance to his firm to be classified as an "executive" employee 
and thereby exempt from the protection of the a:ct, the best single 
test of the employer's good faith in attributing importance to 
the employee's services is the amount he pay-s for them. 'The 
reasonableness and soundness of this conclusiOn is sustained by 
the record. 2G 

The experience of the Divisions since 1940 supports the soundness 
of the inclusion of the salary criteria in the regulations. The testi
mony at the hearing of many witnesses representing both employers 
and employees supported the experience of the Divisions with respect 
to the usefulness and propriety of a salary test for exemption. 20 In 
this long experience, the salary tests, even though too low in the later 
years to serve their purpose fully, have amply proved their effective
ness in preventing the misclassification by employers of obviously 
nonexempt employees, thus tending to reduce litigation. They have 
simplified enforcement by providing a ready method of screening out 
the obviously nonexempt employees, making an analysis of duties in 
such cases unnecessary. The salary requirements also have furnished 
.a practical guide to the inspector as well as to employers and employees 
in borderline cases. In an overwhelming majority of cases, it has 
been found by careful inspection that personnel who did not meet 
the salary requirements would also not qualify under other sections 
of the regulations as the Divisions and the courts have interpreted 
them. In the years of experience in administering the regulations, 
the Divisions have found no satisfactory substitute for the salary test. 

The relative ineffectiveness of these tests in recent years is the result 
of changed economic conditions rather than of any inherent weakness 
in the tests. The increase in wage rates and salary levels gradually 
weakened the effectiveness of the present salary tests as a dividing 
line between exempt and nonexempt employees. Enforcement ex
perience gives evidence of increasing misclassification of employees 
by employers. The trend toward increasing misclassification as sal
ary levels rose is itself evidence of the effectiveness of a salary test.21 

In fact, it was for that reason that the adequacy of the present salary 
levels in the regulations had been under consideration by the Divi
sions for some time prior to the hearing. 

• Ibid., p. 19. 
• For example, see transcript, pp. 996-997, ·1272, 1842-1343, 8188. See ~so B. L. No. 

182. 
"'In part this was due to the failure of some employers to realize that aa~ary Is not the 

sole test of exemption. The record contains testimony In several Instances tndlrattng 
that employees were classified as exempt as soon as their salaries were raised to f200 a 
month although from the description of duties It sePmed doubtful whether the employees met 
the requirements of the regulations. Some witnesses in lrlvlng examples of "admlnlstra
tlve" employees who would lose the exemption If the level o1 the salary test were lncrensed, 
seemed to be descrlblnc clearly nonexempt employees. 

8 



The use of a salary test was supported by a vety substantial num
ber of management witnesses 28 in addition to the almost universal 
support it had from la.bor representatives.29 Some of the manage
ment witnesses were sufficiently convinced of the desirnbility of salary 
tests to propose the adoption of a salary level as the sole basis of 
exemption.30 There was testimony that, O'enerally speaking, salary 
is the best single indicator of the degree of importance involved in a 
particular employee's job.81 This is particularly true in the white
collar field. 

Regulations of general applicability such as these must be drawn in 
general terms to apply to many thousands of different situations 
throughout the country. In view of the wide variation in their appli
cability the regulations cannot have the precision of a mathematical 
formula. The addition to. the regulations of a salary requireme1;1t fur
nishes a completely objective and precise measure w~ich is not subject 
to differences of opinion or variations in judgment. The usefulness 
of sqch a precise measure as an aid in drawing the line betwee:(l exempt 
and nonexempt_ employees, particularly in borderline c~ses, seems to 
me to be established beyond doubt.82 There was no ev-Idence, more
over, that the salary tests had in the past resulted in defeatmg the 
exemption for any substantinl number of individuals who could rea
sonably be classified for purposes of the act as bona fide executive, 
admimstrative, or professional employees. 

Some witnesses expressed the fear that a general deflation in salary 
and wage levels may take place in the future and that any new salary 
tests adopted might have the effect of denying exemption to bona fide 
executive, admimstrative, and professional employees.33 This is not 
an argument against using salary as a test, however, but rather against 
setting the salary test at an unreasonably high level. There is no rea
son why the salary tests may not be revised again, either upward or 
downward, in line with any future economic changes which may 
warrant such action. Section 541.6 of the regulations which :provides 
a procedure for considering amendments to the regulations IS avail
able if chan~es in the salary requirements become desirable. Any 
necessary revisions in the salary requirements can be made :promptly in 
the future if they are the only proposals under consideration. 

It is my conclusion that the salary test is a vital element in the regu
lations. I am convinced that its abandonment would work very serious 
harm to the objectives of the act. Application of the regulations with
out a salary test would prove difficult for both management and labor 
and would increase enormously the difficulties of administration. I 
therefore recommend that the proposals to abolish the salary tests 
be rejected . 

.. For example, see transcript pp. 79, 81, 113, 314-316, 391-392 411-414, 614, 843-844, 
966, 1031-1032, 1272, 1323, 134:.!, 1347, 1769, 2071, 2077-G, 229b, 3350, 3670, and S. L. 
Nos. 8, 9, 28, 68, 87. 

"'However, one local union took the position that salaried employees should not be 
exempt from the overtime requirements of the act and urged the elimination of the salary 
requirement and the revision of the definition to exempt as "professional'' only those em· 
ployees whose compensation Is limited to "fees, .bonuses, dividends, or other emoluments." 
Local No. 119, Technical Engineers, Architl'cts, and Draftsmen's Union, AFL, S. L. No. 121. 

10 Transcrlrlt, pp. 79. 427, 1030, and S. L .. No. 42. -
11 For example, see transcript, pp. 1272-1273. The record indicated that many em

ployers have adopted the p)ant practice of determining which employees nhould receive 
onrtlme pay on the basis of the amount of the employee's ealary. For Instance, there 
was testimony regarding one plant In which the dividing line b!'tween employees who receive 
overtime and those who do not was said to be $118 a week. Transcript, pp. 174, 237 . 

.. One witness testified, for example, that all the "doubtful" or borderline cases of ex· 
em~tlon In his plant were In the lower salary' categories.· Transcript, pp. 637-638. 

For example, see transcript, pp. 2096-2098. See also S. L. Nos. 82, 61. 
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The Levels of the Salary Tests 

The notice of hearing raised generally the question whether the 
presen.t salary requirements in the regulations are appropriate. The 
present salary levels in the regulations are $30 per week for exemption 
as an executive employee and $200 per month for exemption as an ad
ministrative or professional employee. As stated above, reexamina
tion of these levels with a view to raising them to more realistic figures 
has been under consideration by the Divisions for some time because 
of the rapid rise of wage and salary levels generally and the increasing 
evidence of the inadequacy of these tests to accomplish their purpose. 

The inadequacy, in the light of current conditions, of a $30 a week 
test for executives and a $200 a month test for administrative and 
professional employees is evident. A $30 a week test for "executive" 
is obviously obsolete, when office boys, for example, earn an average of 
$30.52 a week in New York City, $28.27 in Atlanta and $37.85 in San 
Francisco.34 This conclusion 1s also supported by evidence in the 
record on wages and salaries in small towns in low-wage industries.35 

Obviously also a $200 a month test can be of little help in identifying 
"bona fide" administrative and professional employees when large 
numbers of ordinary hand-bookkeepers and large numbers of clerks 
in large cities receive salaries in excess of this amount.36 These. facts 
and considerable testimony and other evidence in the record show 
conclusively that an upward adjustment of these levels is essential.37 

Various proposals to increase the level of the so.lary requirements 
in the regulations were made in the course of the hearing by both labor 
and management representatives. Most of the testimonr of labor 
representatives supported either the $500 a month proposa or a $100 
per week test for each of the three categories of exempt employees.33 

However, there was some support by labor representatives for tests 
ranging from $75 a week for executives to $425 a month :for adminis
trative and professional employees.30 Many management representa
tives testified that increases would be appropriate and figures ranging 
from $45 or $50 a week to $300 a month for one or more of the three 
categories were suggested.40 Some management witnesses who op
posed the salary tests and ur~ed their elimination from the regulations 
agreed, in the course of the1r testimony, that if the salary tests were 
retained, some increase was appropriate to restore their eflectiveness.41 

A witness representing a government bureau proposed that the levels 
for executive, administrative and professional employees should be 
raised to some figure between $325 and $350 a month.42 

There was some testimony at the hearing on the question of the 
appropriate "formula" to be applied in determining what the salary 
level should be at the present time. A readjustment of the salary 
levels in the present regulations based entirely or in part on the change 
in the cost-of-living index since 1940 was urged by a number of w1t-

•• Salaries of Of!lce Workers ln Selected Large Oitles, Bureau of Labor Statistics, 
U. S. Department of Labor, 1048 . 

.. See, for example, transcript; pp. 2663-2666. 
10 Loc. cit .. note a4 supra. 
11 See the discussion of salary levels for administrative and professional employees, Infra. 
10 Transcript, Jlp. 162, 327, 6117, 19112, 21101, 2634, 2729, 2991, 3221, 3623 · also S. L. 

Nos. Ill, 62 and Supplementary Statement (hereinafter referred to as "S. S.") No. 16. 
11 Transcript, pp. 2540, 2580, 2654, 2776 and S. S. No. 13. 
•• See, for example, transcript, pp. 414, 614, 654, 3084, 3674, and S. L. Nos. 10, 111, 46, 116, 

101, I 

tt Transcript, pp. 728 740-741, 1320-1321, 1773, 17711 . 
.. Frieda S. Miller, Director, Women's Bureau, U; S. Department of Labor, transcript, 

p. 62. • 
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nesses . .a Some witnesses testified that the appropriate levels could be 
arrived at by applying to the present salary requirements of the regu
lations a formula bused entirely or in part upon the increase in the 
general wage level,H or the earnings of nonexempt employees. One 
witness suggested as the principal factor to be considered the 
"minimum prevailing rate for presently exempt employees." 4~ 

A brief review of the function of the salary test in the regula
tions defining "executive," "administrotive," and "professional" may 
be of help in determining what approach should be used in arriving at 
appropriate levels. The Admirustrator is not authorized to set wages 
or salaries for executive, administrative, and professional employees. 
Consequently, improving the conditions of such employees is not 
the obJective of the regulations. The salary tests in the regulations 
are essentially guides to help in distinguishing bona fide executive, 
administrative, and professiOnal employees from those who were 
not intended by the Congress to come witl1in these categories. Any 
increase in the salary levels from those contained in the present regula
tions must, .therefore, have as its primary objective the drawing of a 
line separating exempt from nonexempt employees rather than the 
improvement of the status of such employees. It must be clear, more
over, that such a dividing line cannot be drawn with great preci.sion 
but can at best be only approximate. This principle was accepted 
in 1940 by the presiding officer in the following statement contained 
in his report : 

Further, it should be recognized and admitted that the minimum 
salarr qualification in the definitions of "executive," "administra
tive,' and "professional" must bein each instance an approxima
tion of what will best effectuate the purposes of the act. Like 
most laws of national application, the act itself and the regula
tions issued thereunder ca1mot pretend to be scientific in the 
sense of taking into account every small variation occurring 
over the length and breadth of the country. To make enforce
ment possible and to provide for equity in competition, a rate 
should be selected in each of the three definitions which will be 
reasonabl~ in the light of average .conditions for industry as a 
whole. In some instances the rate selected will inevitably deny 
exemption to a few employees who might not unreasonably be 
exempted, but, conversely, in other instances it will undoubtedly 
permit the exemption of some persons who should properly be 
entitled to the benefits of the act.46 

The principles expressed in 1940 in the above quotation are clearly 
valid today. To be sure, salaries vary, industry by industry, and·in 
different parts of the country, and it undoubtedly occurs that an em
ployee may have a high order of responsibility without a commen
surate salary. By and large, however, if the salary levels are selected 
carefully and if they approximate the prevailing minimum salaries 
~or this type o·f personnel 41 and are above .the generally prevailing 

.. Sec, for example, transcript, pp. 60, 63, 1591 2153, 2660 ; but see pp. 1276-1277 for 
testimony opposing cost-of-living as a basis for a swary test. 

•• For exnmple1 see transcript, pp. 60, 362, 367, 11;1.6, 1136-1137, 1362, 1685, and 2660; 
but see transcript, p. 1279, for testimony opposing such a formula . 

.. Transcript, p. 3024. • 
'"Stein Report, p. 6. 
01 The "prevailing minimum salary" Is not necessarily the same as the lowest salary 

received by such persons. The salary level selected for executives obviously cannot be 
the aaiary of the lowest paid sup,ervlsory person or the lowest paid person considered by 
an employer to be an "executive. • This principle was recognized in the testimony at the 
hearing. For example, see transcript, p. 1684. 
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levels for nonexempt occupations, they can be useful adjuncts in satis
fying employers and employees as 'vell as the Divisions as to. the 
exempt status of the particular individuals. 

There was some testimony at the hearing that the $30 a week test 
for executives may have been too low in 1!>40. The presiding officer 
who recommended that the test be set at $30 was fully aware that it was 
a relatively low figure. His reasons for recommending a relatively 
low figure as the test rather than one higher in the range of prevail
ing salaries of executives are discussed at length in his report.(8 These 
reasons appear to have been valid in the light of conditions in 1940 
and for the most part are still valid. It seems reasonable to assume, 
therefore, that the level of $30 was appropriate as a test in October 
1940, and that any new figure to be recommended similarly should 
be somewhere near the lower end of the current range of prevailing 
salaries for executives. The $200 test also seems to hn.ve been some
where near the lower end of the range of prevailing salaries for ad
ministrative and professional employees in 1940. The evidence dis
closes no valid reason ·for doubting the appropriateness of the $200 
test at that time. Any new figure recommended should also be some
where near the lower end of the range of prevailing salaries for these 
employees. 

The current problem is one of determining an appropriate increase 
based on the $30 a week and $200 a month figures. :Actual data show
ing the increases in the prevailing minimum salary levels of bona fide 
executive, administrative and professional employees since October 
1940 would. be the best _evidence of the appropriate salarr, increases 
for the revised regulations. Where such data were available they 
have, of course, been analyzed ·and carefully considered in arriving 
at the levels recommended in this report. In the areas where no 
direct evidence was available or where the available data were frag
mentary, other evidence indirectly indicating the amounts of the in
creases in the prevailing minimum salary levels of executive, adminis
trative and professional employees since 1940 has been used. The 
change in the cost of living which was urged by several witnesses as a 
basis for determining the appropriate levels is, in my opinion, not a 
measure of the rise in prevailing minimum salary levels. 

Data on increases m wage rates and earnings of nonexempt em
ployees are probably the best and most useful evidence available. 
These data not only are direct evidence of the levels reached by the 
nonexempt employees who should be excluded but also indicate ap
proximately what has happened to the salaries of exempt employees. 
These data have been relied upon to a-considerable extent, though not 
exclusively, although they obviously do not reflect the precise increases 
in the prevailing minimum salaries of exempt employees. Since these 
data furnish only rough approximations they have been considered in 
the light of, and together with, the lar~e amount of testimony at the 
hearing, the exhibits filed, and other evidence bearing on the question. 

The data on general increases in wage rates and earnings of non
exempt employees, moreover, are particularly appropriate in reach
ing an approximation of the chang-es in prevailmg minimum salary 
levels of executive employees. This is true because these prevailing 
minimum salaries are the salaries of the low-level executives who 
are to a large extent the foremen and immediate ·supervisors of the ) 

'"Stein Report, pp. 21-28. 
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nonexempt employees whose wage rates and earnings m~ up the 
data on general increases.48 

Salary Test for Executives 
Published data of the Bureau of Labor Statistics show that there 

was a very large upward adjustment in levels of average hourly 
earnings and average weekly earnings of employees in all manufac
turing industries between October 1940 and April 1949, with wide 
variation among industries in the percentage increases. 5° 

In October 1940 the average hourly earnings of a~ manufacturing 
employees were 66.5 cents and average weekly earrungs were $26.20. 
By April 1949 average hourly earnings for all manufacturing were 
$i.38, while average weekly earnings stood· at $52.70, an increase in 
both of more than 100 percent over October 1940. While wages and 
salaries in various industries did not rise at a uniform rate, the in
creases were large in all industries. Percentage increases were much 
greater in low-wage industries than in high-wage industries, but these 
increases tend to be more nearly equal for all industries when they a.re 
compared on a straight dollars-and-cents basis rather than as percent
ages. For example, average weekly earnings for all durable goods 
manufacturing (a group containing a relatively large proportion of 
high-~age industries) rose from $30.12 in October 1940 to $56.86 in 
April1949, an increase of 89 percept. The dollars-and-cents increase 
during this period was $26.74. Average weekly earnings for nondura
ble goods manufacturing (a group containing a relatively large pro
portion of low-wage industries) rose from $22.52 in October 1940 to 
$48.35 in April 1949, an increase of 115 percent, but only $25.83 in 
dollars and cents. For textiles and their products, a typical low-wage 
industry, average weekly earnings increased from $18.05 in October 
1940 to $41.68 in April1949, a percentage increase of 131 percent but a 
dollars-and-cents increase of $23.63. In iron and steel and their 
products, a high-wage group, average weekly earnings increased from 
$30.82 to $58.56, an increase of $27.74, compared with a percentage 
increase of 90 percent. 

The general trend in other words has been f()r increases in earnings 
to take .Place in comparable magnitude of dollars and cents in the 
various mdustries rather than upon a percentage basis. There is evi
dence in the record to the effect that in general the increases of exec
utives have taken place on a dollars-ahd-cents basis in approximately 
the same amounts as the increases of the employees they supervised.51 

The experience of the Wage Stabilization Board and of the Salary 
Stabilization Unit of the Treasury Department indicates that to a 

.. This relationship between earnings of factory workers and the salaries of their super
visors was recognized by witnesses at the hearing. Transcript, pp. 1398-1399, 2686-2687. 

00 Figures on average weekly earnings for April 1949 are taken from Hours ana Earn
(ngs, Inaustrt~ Report, Bureau of Labor Statistics, Apr!l 1949. Similar figures for Octo
ber 1940 are based on revised summary statements of Emp!oym~mt, Payrolls, Hours ana 
Earnings, Issued by the Bureau of Labor Statistics, June 1948. 

01 See the statement of the H. J. Heinz Co. S. L. No. 87. See also Statistical Service 
Bulletin No. 31, December 19, 1947, submitted by the National Association of Motor Bus 
Operators, S. S. No. 7. The information In this bulletin shows that the Index of average 
annual earnings of bus drivers was 172.9 In 1946 (1939=100) while the Index for their 
supervisors was only Hi4.3. The actual annual earnings for these periods had increased 
from $1,784 to $3,084 for the drh·ers.r an increase of $1,300, while the earnings of their 
supervisors had Increased from $2,28o to $3,526, an Increase of $1,241. Converted to a 
weekly basis~. the average earnings of drivers had increased by $25 a week and supervisors, 
by about $2<>.86 a week. Another witness testified that in the southern textile industry 
the dollars-and-cents Increases In the wages of exlicutive and administrative employees were 
greater than the Increases rl.'celved by the machine tenders, though the percentage increases 
were smaller. Testimony of William P. Jacobs, American Cotton Manufacturers Associa
tion, transcript, p. 784. 
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very considerable extent adjustments in the pay of executives in the 
lower categories, those closest to the nonexempt employees, tended to 
be made-on a dollars-and-cents basis parallelmg that of hourly paid 
employees when the plant wages were raised.52 It seems to be a rea
sonable assumption from the evidence that executives in the lower 
ranges in manufacturing establishments have received salary in,. 
creases fairly comparable in dollars and cents to those of their sub
ordinates. 

The application of the percentage increase in average weekly earn
ings for all manufacturing to the $30 a week test would raise the 
salary level for executives to something over $60. The application 
of the dollars-and-cents increase in average weekly earnings for all 
manufacturing to the $30 a week salary requirement for executives, 
would make the test $56.50 per week. Applying t~e percentage in
creases for durable and nondurable goods would ratse the $30 a week 
to $56.70 and $64.50, respectively. Applying the dollars-and-cents 
increase for durable and nondurable goods would raise the $30 a week 
to $56.74 and $55.83. Thus, the available statistical data point to 
an increase in excess of $25 a week in the test for executive employees, 
or a salary test of about $55 a week. 

This approximate figure is supported bY. considerable testimony in 
the record of the hearing as well as by exhibits submitted by employer 
groups. Testimony of witnesses representing a great variety of 
industries _indicates that although in some instances starting salaries 
of supervisory employees may be below $55, generally salaries for 
such employees are at least at that level, and therefore a $55 a week 
test would not defeat the exemption for any significant number of 
individuals who might be classified as bona fide executives. 58 A $55 a 
week test would be somewhat lower in relation to average weekly 
earnings for all manufacturing of $52.70 in April 1949 than the $30 
test was in relation to comparable average weeldy earnings of $26.20 
in October 1940. 

It might be argued with some merit that the salary test for bona 
fide executive employees should be higher than $55 a week. There 
are important considerations, however, that make it desirable to set 
the figure slightly lower than might be indicated by the data on in
creases in the earnings of nonexempt workers in industry. There is 
evidence in the record suggesting that in some areas and some indus
tries the pay increases of executives have tended to lag behind the 
increases of nonexempt employees. Consideration must also be given 
to the fact that executives in many of the smaller establishments are 
not as well paid as executives employed by larger enterprises.54 Due 
allowance_must also be made for the possible under-representation of 
small enterprises among the witnesses at the hearing. To the extent 
that small enterprises were represented, :the testimony on their behri.lf 

n See, for example, Bureau of National Aft'alrs, Warttme Wage Control and Dispute 
Settlement March 1 1945, p. 487, reporting comments of A. D. Burford, Deputy Commls· 
stoner of internal Revenue, Salary Stabilization Unit, at the Conference on Wage and 
Salary Admlnls'tratlon, 'IJnivl!rslty of Pennsylvania, April 19, 1944 ; see also pp. 46~67, 
dealing with supervisors In the coal Industry . 
. u 'l'ranscript, pp, 27-28, 44---45, 97, 414, 614-619, 743, 836-837, 992, 1081-1082, 1302-

1303, 1327, 1334-1335, 1347-1849L 1451, 1518--'-1519,,. ;_554, 1744, 1769-1770, 2o8a, 2218, 
2269, 3030, 3046-3048, 3084, 809u-3097, 8103, 310~HS109L 8143-3144, 3189, 3502-8506, 
8670. See also S. L. No. 68, S. S. No. 21, and Exhibit Nos. 5, .s7. 

"The dlllerence may not always be very great, however. For example, a study of the 
earnings of supervisory employees in the intercity bua industry for 1946 showed tbnt "In 
general, dillerentlals between the earnings of supervisors employed by large and 11maU 
companies are small"; s. S. No.7. 
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tended to indicate that prevailing minimum levels of executives in 
small establishments were lower than in the larger establishments.115 

The importance of giving careful consideration to the effect of a 
higher salary test on small establishments should be apparent when it 
is realized that about 500,000 of the 638,000 establishments covered by 
the act have less than 20 employees. The saln.ry test for bona fide 
executives must not be so high as to exclude large numbers of the 
executives of small establishments from the exemption. In these 
establishments, as in the large ones, the level selected must serve as a 
guide to the classification of bona fide executive employees and not as 
a barrier to their exemption. 

On the basis of the whole record, it is my conclusion that the objec
tives of a salary test for executives will best be accomplished if the 
level is increased to $55 a week. I therefore recommend that the regu
lations defining "any employee employed in a bona fide executive 
* "' * capacity" be amended to require payment on a salary basis 
at a rate of not less than $55 per week. The inclusion of the phrase 
"at a rate of" is recommended in order to make clear the Divisions' 
position that the $55 a week may be trn.nslated into equivalent amounts 
for periods longer than one week.156 The requirement will be met if 
the employee is compensated biweekly on a salary basis of $110, semi
monthly on a salary basis of $119.17, or monthly on a salary basis of 
$238.33. It is not intended to make any change in the present rule 
that the shortest period of payment which will meet the requirement 
of payment "on a salary basis" is a week. 

Salary Test for Administrative and Professional Employees 

It will be recalled that most labor representatives argued that a 
salary of $500 a month or $100 a week ($433.33 a month) is necessary 
as a test of the bona fides of administrative and professional employ
ment. While management representatives opposed an increase to lev
els as high as those proposed by labor representatives, and in many 
cases urged the retention of the present $200 level, some agreed that an 
increase is necessary and suggested levels up to. $300 a month.67 

Neither the representatives of management nor labor presented con
vincing evidence of the appropriateness of the figures they suggested. 
It will be seen from the discussion below that the available evidence 
establishes the propriety of a figure at some intermediate level between 
the extremes proposed. 

The record of the hearing contains ample evidence that the $200 a 
month test (or the $50 a week required when payment is on a weekly 
basis) for administrative and professional employees is too low to 
accomplish the objectives of the salary test. Data published by the 
Bureau of Labor Statistics, theN ational Industrial Conference Board, 
the Commerce and Industry Association of New York and data com
piled by the Wage Determinations and Exemptions Branch of the 
Divisions show how ineffective the present $200 a month test has be
come as a means of separating clerical and other nonexempt employees 
from bona fide administrative and professional employees. 

The obsolescence of the $200 a month test is shown by Bureau of 
Labor Statistics data on hand-bookkeepers in 10 cities in December 

""See, for exnmplc, transcript, pp. 149-153, 2238 A. 8409-3411 . 
.. See Stein Report, p. 23. SPe also tbe dlscusf!lon of the term "salnry basis", infra. 
•1 See, for e~ample, transcript, pp. 414, 614, 6111-6114, 8084, 3074, and S. L. Nos. 10, 

111,46,116. 
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1947, January 1948, and February 1948. Bookkeeping was described 
in 1940 in the report of the presiding officer as one of the most routine 
of all the normal business operations, and bookkeepers as one group 
of employees who only in the most exceptional instances could be prop
~rly described as employed in an a~in.istrative ol' professi~mal cap~c
Ity.18 These Bureau of Labor Statistics data show that m 10 cities 
the ~rcentage of hand-bookkeepers earning at least $50 a week ranp;ed 
from about 40 percent (in Buffalo, N. Y.) to about 82 percent (in San 
Francisco, Calif.). The average hand-bookkeeper's salary in 8 of 
these ·10 cities was over $50 a week. The average weekly salary of 
hand-bookkeepers in New York City was $60.21, while 76 percent re
ceived salaries of at least $50 a week. This information may be com
pared with the figures of a survey of hand-bookkeepers in New York 
City referred to by the presiding officer in 1940 in which only about 8 
percent of them met a $50 a week test.18 Similarly the Bureau of Labor 
Statistics data on accounting clerks and payroll clerks show that 
large numbers of them are paid more than $50 a week.80 

A survey of approximately 51,000 clerical employees working in 
New York City also illustrates the ineffectiveness of a $50 a week 
test as the dividing line between clerical and administrative em
ployees.81 In addition these data point in a general way to the appro
priate salary level. For example, the middle 50 percent of accountants 
received between $69 and $93 a week. These accountants are described 
as .working under the general direction of "an accountant of profes
sional grade" and it is therefore likely that many of the accountants 
described in the survey do not meet the requirements for exemption. 
The same survey also indicated that the middle 50 p~rcent of junior 
accountants, a category which from the job description accompanying 
the survey appears to be clearly nonexempt, earned between $47 and 
$75 a week as of September 1, 1947. Fanges for the average minimum 
and average maximum for some clerical occupations included in the 
S'!J.rvey are: senior statistical clerk,_$43 to $61 a week; senior rate clerk, 
$53 to $74 i senior cost clerk, $51 to $711 senior accounting clerk, $48 
to $68; semor bookkeeper, $49 to $69. vv nile the figures shown may be 
higher in large companies in New York CitY' than in some small com
panies operating in smaller communities, the differences would not 
impair the conclusion that the $200 a month line is no longer appro
priate to distinguish between exempt and nonexempt employees m the 
white-collar field. The evidence referred to above, as well as other 
evi<}ence in the record,82 conclusively demonstrates the need for an 
increase to a level which will restore the effectiveness of the salary 
test. 

One guide relied uyon to a considerable extent by the presiding of
ficer in 1940, and stil largely valid, is the level of salaries in the fed-

11 Stein Report p. 82. 
•• Ibid. The ftgures referred to are contained In Report on Proposal to BGI~tmpt Clerical 

Employees from the Hours Provulons of the Falr Labor Standards .A.ot, table 4, iBsned 
by the Wage and Hour Division, U.S. Department of Labor, 1940. 

10 Loc. cit. note 84, supra. 
11 Exhibit No. 811. Personnel Management Servfce, Clerical Salary Survey edited by 

the Personnel Management Bureau of the Commerce and Industry Association of New 
York, Inc., survey date September 1, 1947. For data on salaries of bookkeepers and other 
clerical employees In Brooklyn, N. Y,_. see Prevailing Wages ln Brooklfln ImltlBtry_ and 
Commerce as of November 1947, lssuea .January 5, 1948, br. the Bureau of Employee Rela
tions. Brooklyn Chamber of Commerce, Brooklyn, N.Y.,' S. L. No. 192 . 

.. For exumple.t there was testimony that the average clerical salaries in New York City 
banks was $3,1v0 per year. Transcript, p. 33011. There was also evidence Indicating 
that many nonexempt white-collar employees In small towns received salaries 1n excess 
ot $200 a month. See, for example, transcript, pp. 8827-8328. 
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eral government service for the lower grades of administrative and 
professional employees. The dividing line bet.ween administrative 
employees and clerical employees in the government service was found 
by the presiding officer to be between the grades CAF-6 and CAF-7, 
with grade 6 at the top of the clerical group and grade 7 at the bottom 
of the "administrative" category. The dividing line between sub
professional and professional employees was found by the presiding 
officer to be somewhere between P-1, the junior professional grade, 
and SP-8, the highest of the subprofessional grades. The dividing 
line based on the midpoint salaries for these gr~des was found to be 
about $2,750 for administrative employees and about $2,550 or $2,600 
in the case of professional employees. It is not apparent why the 
clearly nonprofessional (junior professional, trainee, and subprofes
sional) grades were selected in 1940 or why the obviously clerical grade 
(OAF -6) was included. In my opinion, the lowest appropriate grades 
.which should be taken for puri?oses of arriving at an indicatiOn of 
what has happened to the salanes of lower level administrative and 
professional employees in the government service since 1940, are 
grade QAF-7, the lowest administrative grade (really the "assistant" 
administrative grade) and P-2, the lowest grade of the "professional" 
service requiring the exercise of independent judgment.68 

The starting salary for both grades OAF -7 and P-2 in 1940 was 
$2,600 per annum. Today these grades start at $3,727.20, an increase 
of $1,127.20 a year or $21.68 a week. The maximum for these grades 
was $3,200 in 1940. The present maximum salaries are $4,479.60, an 
increase of $1,279.60 a yetir or $24.60 a week. It should be noted 
that grade P-2 probably represents the equivalent o.f the borderline 
grades of exempt professional employees under section 541.3 of tho 
regulations, since the definition of that grade c;ontaiiied in the Classi
fication Act of 1923 ~ requires the exercise of independent judgment 
onl7 "to a limited extent" while section 541.3 of the regulations 
defining the term "professional" requires the consistent exercise of 
discretion and judgment. It can be argued, therefore, that grade P-3 
in t~e Governnient service is the equivalent of the lowest level pro
fessiOnal employee as defined under the regulatiOns because grade P-3 
requires that the work involve "'considerable latitude for the exercise 
of independent judgment." The beginning salary for grade P-3 has 
risen by the same amount as the top of grade P-2, from $3,200 in 1940 
to $4,479.60. The top of the P-3 grade went from $3,800 per annum 
to $5,232, an increase of $1,432 per annum or about $27.50 a week. 
Consideration has been given in evaluating these data on Government 
salaries to the well-known fact, which has been amply demonstrated 
at hearings before congressional committees concerned with the ques
tion, that Federal Government pay scales for professional and 
administrative employees have lagged behind the scale in private 
industry.65 Adju~tments in salaries for Government employees have 

a One witness testified that an employee in the Government service does not become 
a bona fide professional employee unttl he reaches grade P-4 :when he acquires the full 
professional title. The lower grades: junior professional, P-1 (e. g., junior architect, 
Junior engineer, etc.), assistant professional, P-2, and associate professional, P-3, it was 
argued, are subprofessional grades. Testimony of FoRtPr J . Pratt, IntPrnationall<'ederat!on 
ot Technical Engineers, Architects and Draftsmen's Unions, AFL. Transcript, pp. 
2820-2821" 2830-2831. The present salary range for grade P-4 in the Government !s 
$5.232 to 4>6.235.20 per annum . 

.. 5 U. S. Code 663 ; 42 Stat. 1488. The Classification Act of 1928 defines, classifies, and 
sets rates of pay for a large boi!;v of federal employees. 

• See also transcript, pp. 2820-2821. 
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been made later than in private industry and have been much smaller 
when they were finally adopted. 

Another guide of value in determining the appropriate levels of 
a salary test for administrative and _professional employees is the 
probable percentage of persons in clerical, subprofessional, or other 
nonexempt occupations who would meet the various salary require
ments. The salarllevel adopted must exclude the great bulk of non
exempt persons i it is to be effective. This point was made by the 
presiding officer in 1940 when he stated: "Obviously if a large per
centage of persons in a highly routinized occupation would be ex
empted, the salary qualification fails to net as a differentiating factor 
between the clencal employee and the administrative employee." 06 

It was pointed out in the report in 1940, for example, that less than 
1 percent of all stenoO'raphers, typists, and secretaries earned more 
than $2,400 a year. Exactly comparable present data are not avail
able but it is significant to note that a survey in New York City as 
of June 1, 1948, showed the middle 50 percent of "secretary-stenog
raphers" earning between $44 and $52 a week The middle 50 percent 
of senior stenographers earned between $40 and $49 and the middle 
50 percent of secretaries between $50 and $63.67 As stated above, the 
presiding officer -in 1940 cited a survey which showed that only 8 
percent of bookkeepers in New York City could meet a $50 a week 
test. The Bureau of Labor Statistics data on salaries of hand-book
keepers in New York City mentioned above indicate that if a salary 
test which could be met by only 8 percent of the hand-bookkeepers 
were adopted it would have to be set at about $80 a week. An $80 
test, moreover, would be met by some hand-bookkeepers in all but 
one of the cities surveyed. A $75 a week test would be met by some 
hand-bookkeepers in each of the 10 cities surveyed . . These data, 
including the data for accountants and junior accountants in the 
survey of the Commerce and Industry Association mentioned above, 
all tend to in~ic.ate tJ;tat a salary reguirement of. about $75 or $8~ a 
";eek for admm1strative employees IS necessary m order to provide 
adequate protection against misclassification since many obviously 
nonexempt employees earn salaries at or near these figures. 

There is evidence in the record which indicates that the increases 
in salaries of bona fide administrative and professional employees are 
related to the increases received by white-collar employees generally.08 

Some evidence of what has happened to salaries in the "white-collar" 
industries generally is found in the Bureau of Labor Statistics data on 
average weekly earnings in the brokerage and insurance industries, 
which employ lar~~ numbers of white-collar employees.09 In October 
1940 average wee.l{ly earnings in the brokerage industry were $37.70 
while in April 1949, average weekly earnings in this industry were 
$65.84, an mcrease of $28.14 a week or 75 percent. In insurance, 
average weekly earnings rose from $36.32 in October 1940 to $56.45 
in April1949, an increase of $20.13 a week or approximately 55 percent . 

.. Stein Report, p. 31. 
n s. S. No. 24. 
11 There wns some evidence which indicated that comparable percentaJ;(~ Increases in the 

salaries of upper-bracket employees follow from Increases In the salaries of clerical em· 
ployees. Sec, for example, special bulletin dated June Hi, 1948, of the Personnel Manage· 
ment Bureau, Commerce and Industry Association of New York, S. S. No. 24. Sec also 
the testimony of Pnul R. Hutchings, President, Otllce •Emplovees International Union .. AFL, 
to the effect that Increases obtained for nonexempt white-collar personnel through collective 
bargaining were also ~passed on percentagewlsc to exempt personnel by management. 
Transcript, pp. 2739-2740, 2743. 

01 See note 110, supra. 
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Federal Security Agency data on average weekly earnings of white
collar groups covered by State unemployment compensation laws show 
an increase of 72.8 percent from the period January-March 1941 to 
October-December 1946.70 The finance, insuran~e and real estate 
group showed an increase in average weekly earnings from $33.51 to 
$54.10 or 61.4 percent. The data on employees of security.dealers and 
investment banking showed an increase of 105.5 percent, from $44.91 
to $92.28 a week. Average weekly wages of employees of real estate 
dealers, agents and brokers rose 78.7 percent. The smallest increase, 
and the only one below 50 percent, listed in this group of white-collar 
industries was 43.3 percent for employees _of insurance carriers. Other 
evidence of the trend in white-collar salaries appears in a collection of 
data compiled by the Wage Determinations and Exemptions Branch 
of the Divisions and made a part of the record of the hearing.11 

A:?-other indicati~n of what has hapJ.?en~d to the s~laries of adminis
trative and professiOnal employees will oe found m a report of th~ 
National Industrial Conference Board issued in 1948 on college gradu
ates in industry.72 According to this report begi~ners, referred to in 
the report as "trainees," were paid about $140 a month in 1940. The 
report shows that in .1947 the trainees w·ere being paid about $240 a 
month, an increase of $100 a month, or about 71 p~rcent. The report 
goes on to state that some companies arejaying $300 to $400 a month 
for engineering graduates, chemists, an others who have just com
pleted their education in a field of specialized training. According 
to the Conference Board, 7 4 percent of the colle~e graduates startin~ 
work in 1940 in reporting companies were paia. less than $150 ana. 
none received as much as $200 a ·month, while in 1947, 65 percent were 
paid $200 to $249 a month1 and 19 percent were paid $250 to $400 a 
month, 

These were the pay scales for college graduates just starting on 
their working careers in 1947.13 These are the persons taking sub
professional and training positions leading eventually to employment 
in a bona fide professional or administrative capacity. These be
ginners and trainees normally have not achieved bona fide administra
tive orrrofessional status, nor are their salaries commensurate with 
those o fully trained and experienced professional or administrative 
employees. The change in the salaries received by them furnishes 
some evidence, however, of the change that has taken place generally 
in salaries of administrative and professional employ!'les. It is not 
unreasonable to conclude from these data that salaries of fully trained 
administrative and professional employees have increased comparably 
with those of yotmg and inexperienced college graduates. Moreover, 
when the average college graduate starting work receives a salary 
of $240 a month, it is clear that the salary tests for bona fide adminis
trative and professional employees must be considerably higher in 
order to restore their effectiveness.a 

Some information is also available with respect to one important 
group of professional employees in an exhibit entered in evidence by 

"Trends in White Collar Compensation, BU8Iness Record, May 1948 published by the 
National Industrial Conference Board. This article is based partly on data obtained from 
the Federal Security Agency. 

n Exhibit No.3. 
"National Industrial -Conference Board, Studies in Personnel PoUcv No. 89, "College 

Graduates in Industry," 1948. 
n See also Exhibit No. 6. 
•• See transcript, pp. 1248-1240, 1341-1351, 1409-1410. 
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the National Society of Professional Engineers.78 The data sub
mitted show earnings of en¢neers in 1939, 1943, and 1946, classified, 
among other things, accordmg to length of experience, whether they 
were graduate or nongraduate engineers, and private or public em
ployees. The repo:rt shows that no State requires less than 4 years of 
working experience for a license in the engineering field, and some 
States require a longer period. The 5-year experience group is singled 
out for reference in a number of places in the report, and in view of 
the licensing requirements that class can reasonably be taken as repre
senting the engineer whose work in general has become predominantly 
professional in character.76 

The data on the engineers show that graduate engineers with the 
5-year level of experience averaged $212 a month in 1939 and $324 
in 1946, an increase of better than 50 percent. It may be assumed 
that levels of pay for engineers have risen since 1946, as have the wages 
and salaries of others. Other testimony in the record supported this 
evide~l.Ce of a sharply ~igher leyel in professional earnings at t?-e pres
ent time compared w1tli salar1es pa1d for comparable work m 1940. 
A representative of ·the coal industry, for example, testified that 
salar1es of chemists in the industry started at $325 to $350 a month and 
that salaries of mining engineers ranged from $350 to $550 a month.77 

·There is not sufficient statistical or other evidence to make possible 
any determination of whether the rise in the salaries of bona fide ad
ministrative employees. has exceeded t~e rise in profe.ssi<?nal salari~s 
or whether the reverse 1s true. The ev1de~ce tends to mdwate that m 
some industries and some areas prevailing minimum salaries for bona 
fide administrative elJ!-p.loyees exc~ed those of bona fide professional 
·employees. The pres1ding officer m 1940 found that a higher salary 
requirement for administrative employees than .for professional em
ployees might be warranted but recommended the same level fo:r: both 
categories. A higher salary test for administrative employees mi~ht 
be warranted on the basis of evidence contained in the record whiCh 
shows that employers more frequently misclassify clerical and other 
nonexempt workers as "administrative" than as "professional" em
j>;loyees. The evidence tends to indicate, however, that the differences, 
1f any, are not sufficiently well defined to warrant different salary 
requirements for administrative and professional employees. 

I believe, therefore, that the general purpose of the salary test can 
best be effectuated by using the same figure for both professional em
ployees and administrative employees, as in the present regulations. 
I am recommending also that .the salary tests for both administrative 
and professional employees be expressed in terms of weekly rather 
than monthly re1uirements in order to make them consistent with the 
r~uirement for 'executives" and to eliminate a number of problems 
of mterpretation which have arisen in the past as a result of the fact 
that the salary requirement is $200 a month while if payment is made 
on a weekly basis, $50 a week is required. 

On the basis of the whole record it is my conclusion that a salary test 
of $75 a week ·for both administrative and professional employees is 
necessary to restore the salary tests to approXlmately the same effective-

'"Exhibit No. 29. The Engineering Pro(68Bi.on m Tranriti.on. A Report of the Engi
neers Joint Council on the 1946 Survey of the Engln~rlng Profession, 1947. 

" See also transcript. pp. 2820, 2831. 
"Ohio Coal Association, transcript{ pp. 1463-1464. It Is not entirely clear whether the 

"chemists" are employed In a profess onal capacity within the meaning of the regulations; 
see transcript, pp. 11177-Ui78. 
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ness th~t the_y hft:d in October 1940. I theref~re recommend that the 
regulatiOns defining "any employee employed m a bona fide * * * 
administrative, professional * * * capacity" be amended to re
quire payment on a salary or fee basis at a rate of not less than $75 per 
week. This requirement_ will be met if the employee is compensated 
biweekly on a salary basis of $150, semimonthly on a salary basis of 
$162.50, or monthly on a salary basis of $325. 

Puerto Rico and the Virgin Islands 

None of the available data relate to the prevailing minimum salaries 
for executive, administrative, or professional employees in Puerto Rico 
or the Virgin Islands. There were no representatives of these Terri
tories at the hearing. 78 The considerably lower wage and salary struc
tures in Puerto Rico and the Virgin Islands, which have been recog
nized by the Congress in special legislation permitting lower wage 
rates to be established for these Territories than on the continent, may 
make it necessary to establish special salary tests for these Territories. 
There is reason to believe that salary tests of $55 a week for executives 
and $75 a week for administrative andjrofessional employees ·may be 
entirely unrealistic in Puerto Rico an the Virgin Islands, and may 
fail to- reflect a reasonable dividing line between exempt and non
exempt employees. l therefore recommend that the $55 a week test 
for executives and the $75 a week test for administrative and P!'ofes
sional employees should not be extended to Pu~rto Rico and the Virgin 
Islands, and that the present requirements of $30 a week for executives 
and $200 a month for administrative and professional employees 
should be retained in these Territories until a study is made of prevail
ing conditions and further opportunity has been afforded to inter
ested parties in these Territories to present their views. 

Salary Exclusive of Board, Lodging, or Other Facilities 

Under the present regulations, board, lodging, or other facilities 
furnished to an executive, administrative, or professional employee 
may not be considered part of the salary for purposes of determimng 
compliance with the regulations. The proposal wp.s made that this 
provision be changed and that deductions from the salary be permitted 
for such items on the basis of the "reasonable cost." 79 

There was no evidence to indicate that the present requirement of 
the regulations with respect to the exclusion of boardJodging, or other 
facilities has resulted in any substantial hardship. The experience of 
the Divisions indicates that the requirement that the salary be paid 
free and clear has not created any difficulty. The question was raised 
by _representatives of the coal industry with respect to executives who 
may rent a house from the management or may make purchases at 
company owned stores and who authorize deductions from their sal
aries to pay for the goods purchased.80 A considerable administrative 
burden might be imposed upon the Divisions in making determina
tions of reasonable cost in the event that the proposal were adopted. 
Moreover, there appears to be no reason why transactions involving 

n A statement in lleu of personal appearance was received from the Chamber of Com
merce of Puerto Rico. This statement urged that consideration be Jdven to the fact that 
Congress had amended the Fair Labor Standards Act to accord special treatment to Puerto 
Rico in establishing minimum wage rates. S. L. No. 137. 

"National Coal Association.t transcript, p. 1479. See also statement of the Great 
Northern Paper Co., B. L. No. 2u. 

10 Transcript, pp. 111115-111116. 

21 



the sale of facilities to executives should not be pJaced upon a cash basis, 
and negotiated in the same manner as similar transactions with third 
persons. The regulations do not prohibit such transactions. They 
require only that the minimum salary be paid free and clear, without 
deductions for board, lodging, and other facilities, if exemption is to 
be claimed for the employee. 

I recommend that the proposal to :permit deductions from the re
quired salary on a reasonable cost basis be rejected. 

Special Provisos for High Salaried Executive, Administrative, or Professional 
Employees 

One type of proposal made in various forms by a number of wit
nesses was for a test of exemption based solely or principally on the 
receipt of a higher salary than the salary requirement contained in 
the other sections of the regulations. Under one·form of this pro
posal the receipt of the specified higher salary would alone suffice to 
establish exemption.81 In a number of insta.nces it was suggested that 
payment of such a higher salary should be "prima facio" evidence or 
create a rebuttable presumption that the employees are exempt.82 
Another form of this proposal combined the higher salary with other 
requirements which were, however, of a more general nature than 
those contained in the major descriptive sections of the regulations. 
For example, one proposal was made that the exemption apply to 
employees who receive guaranteed compensation of a specified sum 
each week "and who exercise a substantial amount of discretion and in
dependent judgment." 88 .Another proposal was to exempt persons who 
receive a specified weekly salary and "who customarily and regularly 
exercise discretionary powers of a supervisory nature." 84 Although 
the suggested language of these proposals was different in each case 
they had the common purpose of providing a short-cut determination 
of exemption for executive, administrative or professional type em
ployees who receive salaries higher than those established in the 
regulations. 85 

The adoption of a provision with an objective similar to that of 
these proposals has previously been under consideration by the Di
visions.86 The experience of the Divisions has shown that in the 
categories of employees under consideration the higher the salaries 
paid the more likely the employees are to meet all the requirements 
for exemption, and the less productive are the hours of inspection 
time SJ?ent in analysis of. the duties performed. At the higher salary 
levels m such classes of employment, the employees have almost in
variably been found to meet all the other requirements of the regula
tions for exemption. ~ the rare instances when these employees do 
not meet all the other requirements of the regulations, a determina-

n Coming Glass Works, transcript, pp. 381-382 .i. Rowan Drilling Co., transcript, p. 2073. 
"Goodyear Tire & Rubber Co., transcript, p. 1u ; Petroleum Equipment Suppliers Asso

ciation, trani!Crlpt, pp. 3537-3541. 
u Western Penns;vlvanla Conl Association, transcript, p. 1520 . 
.. National Coal Association, transcript, p. 1473. See also S. L. No. 10, Pittsburgh illate 

GhtsR Co .. 
11 The following language was proposed on behalf of the National Association of Manu-

facturers (transcript, p. 1130) : -
"P,.ovitletl, That any employee performing managerial, administrative or professional 

duties of the general character described In the foregoing definitions, and who is paid the 
equivalent of !11300 or more per month on a salary basis Is deemed an 'executive', 'adminis
trative,' or 'professional' employee within the meaning ot these regulations even though 
he may not otherwise strictly qualify for exemption _under all the specifications -of the 
apBllcable definition." 

The Divisions for a time followed a somewhat similar practice as an inspection 
technique on a trial basis. 



tion that such employees are exempt would not defeat the objectives 
of section 13 (a) (1) of the act. The evidence supported the experi
ence of the Divisions, and indicated that a short-cut test of exemption 
along the lines suggested above would facilitate the administration 
of the regulations \vithout defeating the purposes of section 13 (a) 
{1). A number of management representatives stated that such a 
provision would facilitate the classification of employees and would 
result in a considerable saving of time for the employer.87 

The definition of bona fide "executive," "administrative," or "pro
fessional" in terms of a high salary alone is not consistent with the 
intent of Congress as expressed in section 13 (a) ( 1) and would be 
of doubtful legality since many persons who obviously do not fall into 
these categories may earn large salaries.88 The Administrator would 
undoubtedly be exceeding his authority if he included within the 
definition o.f these terms craftsmen, such as mechanics, carpenters, or 
linotype operators, no matter how highly paid they might be. A 
special proviso for high salaried employeeS cannot be based on salary 
alone but must be drawn in terms which will actually exclude crafts
men while including only bona fide executive, administrative, or pro
fessional employees. The evidence indicates that this objective can 
best be achieved by combining the high salary requirements with cer
tain qualitative requirements relating to the work performed by bona 
fide executive, administrative or professional employees, as the case 
may be. Such requirements will exclude craftsmen and others of the 
type not intended to come within the exemption. 

It is clear that such a special proviso must be based on a salary con
siderably higher than the minimum salary levels establi~hed m the 
regulations. An appropriate salary level for such a test should not, 
of course, be so high as to be ineffective in accomplishing its purpose. 
On the other hand, the salary level must be high enough to include only 
those persons about whose exemption there is normally no question. 
It is my opinion that such a test will not lead to injustice since a bona 
fide executive, administrative or professional employee who does not 
meet the higher salary test would qualify nevertheless under the basic 
regulations. 

It has been the experience of the Divisions, and this experience is 
supported by the evidence at the hearing,89 that with only minor or 
insignificant exceptions, persons who earn salaries of $100 a week or 
more and who have as their primary duty the performance of work 
which is characteristic of employment in· a bona fide executive, ad
ministrative or professional capacity, as the case may be, meet all of 
the requirements of the Administrator's basic definitions of exempt 
employees, including the requirements with respect to nonexempt work. 
This combination o'f monetary and qualitative requirements assures 
the exclusion from the provisos of persons who are not employed in 
bona fide executive, administrative or professional capacities. 

On the basis of all of the evidence in the record and a review of the 
experience of the Divisions, I find that the most appropriate test of 
exemption under such a special proviso is payment on a salary or fee 
basis at a rate of not less than $100 per week combined with the quali-

"' SPe, for example, transcript, pp. 1225--1226, 1886. See also S. L. Nos. 10, 81. 
18 The doubtful legality of a definition based solely on receipt of a specified salary was 

reco~mlzed by some witnesses at the hearing. For example, see transcript, pp. 1928-1929. 
11 See, for example, transcript, pp. 427-428, 1247-1250, 1580, and S. L. No. 10. Varlone 

figures as high as $400-$500 a month were suggested by management representatives at 
the hearing. 
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tative requirements indicated above. I therefore recommend that 
the regulations be amended to include such provisos. Appropriate 
language to accomplish this purpose is included in the sectiOn of this 
report containing the complete text of the recommended regulations. 

"On a Salary • • • Basis" 

The notice of hearing invited evidence on the need for revision or 
definition of the term "on a salary * * * basis." In response to 
t~s notice, a number of proposals relating to the "salary basis" require
menta in the regulations were made in the course of the hearinf. One 
of these was that the requirement of payment "on a salary * * 
basis" be eliminated and that "average compensation" be used instead ;90 

another, that employees be permitted to qualify for exemption even if 
paid an hourly wage.91 Some witnesses suggested that the term "salary 
basis" be defiried to mean payment of a fixed or guaranteed. sum.92 The 
evidence at the hearing showed clearly that bona fide executive, admin
istrative, and professiOnal employees are almost universally paid on 
a salary or fee basis. Compensation on a salary basis appears to have 
been almost universally recognized as the only method of r,ayment con
sistent with the status implied by the term ''bona fide ' executive.93 

Similarly, payment on a salary (or fee) basis is one of the recognized 
attributes of administrative and professional employment. The pro
posals to eliminate the requirement and to apply an hourly rate or 
average earnings test may therefore be rejected as inconsistent with 
true executive, administrative or professional status. 

A number of questions have arisen in the past in connection with 
the interpretation of the phrase "on a salary * * * basis" par
ticularly with respect to the effect of deductions on the salaried status 
of an employee. The problem became of some importance during the 
war when the practice of making such deductions was adopted by 
some companies engaged in war production as a disciplinary measure 
to discourage absenieeism among executive and admmistrative 
employees.ru. This practice raised serious questions as to whether any 
employees to whom it was applied were actually employed "on a salary 
* * * basis" in accordance with the provisions of the regulations. 
Investigation by the Divisions indicated that this changed practice had 
become sufficiently widespread to warrant the conclusion that the war
time industrial practice differed from the :r;>re-war practice and that 
such disciplinary deductions were no longer mconsistent with payment 
"on a salary * * * basis." In an effort to meet the wartime prob
lems and to clarify the meaning of the term "on a -salary * * * 
basis" the Divisions issued a restatement of position, the pertinent 
portion of which follows: 

An employee will be considered to be paid on a "salary basis" 
within the meaning of sections 541.1, 541.2, or 541.3 of Regula
tions, Part 541, if under his employment agreement he regularly 
receives each pay period, on a weekly, biweekly, semimonthly, 

10 National Association of Motor Bus Operators, trauscrlpt, p. 1792. 
•• Lennox Furnace Co.1 S. L. No. 9. 
""Otllce Employees International Union, AFL, transcript, p. 2784; National Coal Associa· 

tion, transcript, p. 1478; and Central Pennsylvania Coal Producers' Association, transcript, 
p.11181. 

-11 See for example, transcript pp. 99-100, 184-185, 899, 707, 771-772, 999-1000, 
1481-1482. The argument was also made, however. that the requirement of payment on a 
salary basis is lllegal. See Exhibit No. 15. 

" Transcript, piJ, 28, 12118-1254. 



monthly, or annual basis, a yredetermined amount constituting 
all or part of his compensation, which amount is not subject to 
reductiOn because of variations in the number of hours worked or 
in the quantity or quality of the work performed during the pay 
period. However, the .fact that less than this amount is paid 
for a particular pay period be~ause disciplinary deductions are 
made for unreasonable absences would not in itself prove that the 
employee is not employed on a .salary basis. On the other hand, 
since it is well recognized that bona fide executive, administrative, 
and professional employees are normally allowed some latitude 
with respect to the time spent at work, an employee will not be 
regarded as being paid on a salary basis if deductions are made 
for those types of absences ordinarily allowed such employees. 
For example, an employee is not being paid on a salary basis, 
if the employer makes deductions from his salary for an afternoon 
when he goes home early or when he occasionally takes a day 
off, unless, under the circllinstances of a particular case, such a'Q
sences must be considered unrensonable.95 

As a result of this statement of position the problems created by 
the peculiar wartime conditions in many plants were solved but as 
an incident thereof, numerous administrative difficulties were en
countered. For example, employers as well as the Divisions were 
faced with the need for determining in particular cases whether ab
sences were reasonable or unreasonable and whether unreasonable 
absences included absences for longer periods than were.allowed under 
established company plans for sick leave and "annual" leave. Since 
the answer to this latter question was determined to depend upon the 
reasonableness of the particular leave plan, employers had to decide 
for themselves and the Divisions in many instances were compelled 
to rule on specific leave plans to determine whether the leave plans 
were "reasonable" in nature. }~mployers were thus subject to consid
erable uncertainty prior to obtaining the opinion of the Divisions and 
the Divisions were faced with an undesirable administrative burden 
in giving such opinions. In my opinion, moreover, the building of 
such an elaborate structure of interpretation upon the simple phrase 
"on a salary ~ * * basis" should be avoided if possible in the 
interests of good administration. 

The testimony at the hearings indicated that the practice of dis
ciplining bona fide executive, administrative, and professional em
ployees by making deductions from their salaries had been a wartime 
phenomenon, resulting from rapid upgrading, the pressure of long 
hours, and other temporary conditions. Such deductions are rarely 
made today. The disciplining of such employees in the rare instances 
where it is needed is usual!y accomplished in other ways than by de
ductions from salary.96 There appeats to be no present need for a 
definition of "salary basis'' as difficult to RJ?ply as the one now fol
lowed by the Divisions, particularly since it IS not consistent with the 
common understanding of the phrase as it applies to bona fide execu
tive, administrative, and professional employees.97 In view of the 
changed conditions, payment of anything less than the full salary 

00 Release A-9 dated August 24, 1944, "Payment on 'Salary Basis' for Executive, Adminla
tratlve and Professional Employees Clarified." , 

11 See, for example, transcript, pp. 23, 134-185, 899, 630-682, 1001, 1336-1337, 27119. 
" Some representatives of employers urged that provision for deductions be retained. 

For example, see transcript, p. 1859. 
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seems to cast doubt upon the bona fide character of the employee's 
executive, administrative, or professional status. 

I recommend that the official explanation of the regulations 98 make 
it clear that the term "on a salary * * * basis" requires that the 
employee receive his full salary for any week in which he performs 
any work without regard to the number of days or hours worked.99 

This recommendation may be accomplished by defining the term in 
the following language: 

An employee will be considered to be paid on a salary basis within 
the meaning of these regulations, i£ under his employment agree
ment he regularly receives each pay period on a weekly, or less 
frequent basis, a predetermined amount constituting all or part 
of his compensatiOn, which amount is not subject to reduction 
because of variations in the number of hours worked in the work
week or in the quality or quantity of the work performed. 

The question may be raised in connection with the above recommen
dation whether the proposed definition of "salary basis" in all cases ex
cludes emploY.ment on a commission basis, hourly rate, percentage of 
profit, or similar methods of payment resulting in varying amounts of 
weekly earnings. It should be noted that the language ''a J_)l'edeter
mined amount constitutin~ all or part of his coml?ensation" Is used in 
the proposed definition. 1t is the purpose of thts phrase to make it 
clear that additional compensation besides the salary is not inconsist
ent with the salary basis of payment. The requirement will be met, 
for example, by a branch manager who receives a salary of $75 or more 
per week and, in addition, a commission of 1 percent of the branch 
sales. The requirement will also be met by a branch manager who 
receives a percentage of the sales or profits of his branch, if the em
ployment arrangement also includes a guarantee of at least the mini
mum weekly salary (or the equivalent for a monthly or other period) 
required by the regulations. Another type of situation in which the 
requirement will be met is that of an employee paid on a daily or shift 
basis, if the employment arrangement includes a provision that he will 
receive not less than the amount specified in the regulations in any 
week in which he performs any work.100 The test of payment on a 
salary basis will not be met, however, if the salar,v is divided into two 
parts for the purpose of circumventing the reqmrement that the full 
salary must be paid iJ~t any week in which any work is _performed. For 
example, a salary of $100 a week may not arbitrarily be divided into a 
guaranteed minimum of $75 paid m each week in which any work 
IS performed, and an additional $25 which is made subject to deduc
ti<ms. 

Failure to pay the full salary in the initial or terminal week of em
ployment is not considered inconsistent with the salary basis of pay
ment. In such weeks the payment of a proportionate part of the em
ployee's salary for the time actually worked will meet the requirement. 
However, this should not be construed to mean that an employee is on 
a salary basis within the meaning of the regulations if he is employed 
occasionally for a few days and is paid a proportionate part of the 

08 Later in this report the recommendation is made to issue an explanatory bulletin 
tot;ther with the revised regulations. 

This recommendation is not Intended to affect tfJe Divisions' general position under 
the act that payment !s not required In any week !n which no work Is performed. 

100 A representative of the coal industry testified that section foremen who are paid on 
a dally basis plus a minimum weekly guarantee enjoy all the privileges of salaried em
ployees. Transcript, pp. 1522-1524. 

26 



weekly salary when so employed. Moreover, even payment of the full 
weekly salary under such circumstances would not meet the require
ment, since casual or occasional employment for a few days at a time 
is inconsistent with employment on a salary basis within the meaning 
of the regulations. 

Payment on a "Fee Basis" 

The notice of hearing invited testimony on the need for revision or 
definition of the phrase "fee basis." 101 In the recommended regula
tions as in the l?resent regulations, the requirements for exemption as 
an administrative or professional employee may be met by an em
ployee who is compensated on a fee basis as well as by one who is paid 
on a salary basis. 

Little or no difficulty arises in determinin~ whether a .particular 
employment arrangement is on a fee basis. ;::;uch arrangements are 
characterized by the payment of an agreed sum for a single job regard
less of the time required for its completion. These payments in a 
sense resemble piecework payments with the important distinction 
that generally speaking a fee payment is made for the kind of job 
which is unique rather than for · a series of jobs which are repeated an 
indefinite number of times and for which payment on an identical 
basis is made over and over again. Payments based on the number 
of hours or days worked and not on the accomplishment of a given 
single task are not considered payments on a fee basis. The type of 
payment contemplated in the regulations is thus readily recognized. 

In the discussion of the term "on a salary basis" I have recommended 
that translation of the salary test into equivalent amounts for periods 
shorter than a week should not be permitted. Under this recom
mendation, an employee on a salary basis receives his full salary for 
each week in which he performs any work. This is in accord with the 
testimony that such employees receive their salaries in weeks in which 
they work less than 40 hours as well as in .weeks in which they work 
more than 40 hours. Payments on a fee basis, on the other hand, are 
frequently made for work accomplished in less than a week or for 
work done in relatively short periods of time in each of several -.veeks. 
Moreover, an employee who is employed on a fee basis is not paid a 
predetermined amount regularly over a relatively long per1od of 
employment as is an employee on a salary basis. Obviously, there• 
fore, a different rule is required for fee basis J,Jayments. 

The adequacy of a fee payment-whether 1t amounts to payment at 
a rate of not less than $75 per week-can ordinarily be determined 
only after the time worked on the job has been determined. In my 
opinion, the only administratively feasible way of determining 
whether payment is at the rate specified in the regulations is by refer
ence to a standard workweek. I believe that a 40-hour standard is 
the most practicable for this purpose. I therefore recommend that 
the determination of whether payments on a fee basis are at a rate 
of not less than $75 per week be related to the standard 40-hour week. 
Thus, compliance will be tested in each case of a fee payment by 
determining whether the payment made is at a rate which would 
amount to at least $75 if 40 hours were worked. 

The following examples will illustrate the principle stated above: 
A singer receives $25 for a song on a 1'5-minute program (no rehears· 

"'' See appendb: I. 
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al time is involved). Obviously the requirement will be met since 
the employee would earn $75 at this rate of pay in far less th~n 4-0 
hours. 

An artist is paid $40 for a picture. Upon completion of the assign
ment1 it is determined that the artist worked 20 hours. Since earnings 
at this rate would yield the artist $80 if 40 hours were worked, the 
requirement is met. 

An illustrator is assigned the· illustration of a pamphlet at a fee of 
$100. When the job is completed, it is determined that the employee 
worked 60 hours. If he worked 40 hours at this rate, the employee 
would have earned-only $66.67. The fee payment of $100 for work 
which required 60 hours to complete therefore does not meet the 
requirement of payment at a rate of $75 per week and the employee 
must be considered nonexempt. It follows that if in the performance 
of this assi~ent the illustrator ·worked in excess of 40 hours in any 
week, overtime rates must be paid. Whether or not he worked in excess 
of 40 hours in any week, records for such an employee would have to be 
kept in accordance with the regulations covering records for non
exempt employees. 

I recommend that the official explanation of the regulations includA 
the interpretation set forth above. 

IV. SECTION 541.1. THE DEFINITION OF "EXECUTIVE" 

The specific proposals contained in the notice of hearing, for amend
ing the present definition of the term "executive," related to the 
language of subsection 541.1 (F) which deals with the amount of non
exempt work that may be performed. The present language is set out 
below with the words which the proposal would eliminate stricken 
through, and the new language proposed in the notice of hearing shown 
in italics: 

(F) whese ftetif'S ef wePti: ef 4;he 8fMfte ftQtaPe ftS tft&t f!edePmeti 
~ReRelf~t ~leyeee ee Ret~ 00 fi6PeeRt M 4;he Rl:lfftl:lep M 
ftetif'S wel'keti ffi 4;he wePkweek ~ 4;he ReRelfeJBt~t emf!leyeee 
-tiRtieP ~ tiiPeetteR; 
who does not de'IJote 'fn()re than 8 hours in tlte workweek to work 
which i8 not an integral part of the functions described in sUb
sections (.A) through (D) above; provided that this subsection 
(F) shall not apply in the case of an employee who is in sole charge 
of an independent establishment or a physically separated branch 
establishtrient, or who i8 an officer and shareholder, owning at 
least !UJ peraent of the outstandilng shares in the enterprise iln 
which he i8 employed. 

This. proposed amendment, if adopted, would change the present 
regulation m three respects: 

1. It would substitute for the 20-percent limitation on nonexempt 
work a flat allowance of 8 hours a week. 

2. It would change the designation of nonexempt work from "work 
of the same nature as that performed by nonexempt employees" to 
"work which is not an integral part of the functions described" in the 
main descriptive portions of the -regulation. 

8. It. would extend to "an officer and· shareholder owning at least 20 
per~nt of the outstanding shares of the enterprise" the exception to 
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the 20-percent limitation on nonexempt work now available only to 
empJoyees "in sole charge of an independent establishment or a physi
cally separated branch establishment.'' 

The proposals contained in the notice of hearing point up two im
portant auestions in connection with the definition of executive: ( 1) 
What is' nonexempt work~" and (2) How much nonexempt work may 
an executive perform without losing the exemption~ The answers to 
these questions have been sought in the light of the purpose of the act1 
the legislative history of the particular exemption and the -realities of 
industrial life. 

In the exercise of his authority to delimit as well as to define the 
term "bona fide executive * • * capacity," the Administrator in 
issuing the original definition in 1938 adopted the principle that the 
exemption will not be defeated by the performance of an insubstantial 
amount of nonexempt work by an otherwise exempt employee. This 
definition included the test, among others, that a bona fide "executive 
(and) administrative" employee was one "who does no substantial 
amount of work of the same nature as that performed by nonexempt 
employees." The term "substantial" was translated into the present 
20 percent rule in 1940 after extensive hearings and months of careful 
study. This study indicated that working foremen, frequently desig
nated as supervisors, should not qualify under the term bona fide 
executive and that it is necessary in order to prevent their qualifica
tion to retain a limitation on the amount of nonexempt work which an 
executive may :{>erform without defeating the exemption.1oz 

The major criticism of the present defiD.ition of "executive" during 
the course of the hearing was directed against the :{>rovision limiting 
to 20 percent the amount of nonexempt work whiCh a supervisory 
employee may perform and still he considered a "bona fide~' 
executive.103 Many witnesses proposed that the limitation be abol
ished entirely; 1041 others that the amount of permissible nonexem_Pt 
work be increased to 50 percent of the employee's time. Before dis
cussing these proposals to abolish or change the limitation drastically 
it is necessary to examine, in the light of the evidence presented at the 
hearing, the present meaning of "nonexempt'' work and the proposal 
in the notice of hearing to change the designation of nonexemP.t work 
to "work which is not an integral part of the functions described." 
The Nature of "Exempt" and "Nonexempt" Work in Relation to the Exemption 

of Executive Employees 

There was evidence at the hearing of considerable misunderstanding 
of the meaning of the phrase "work of the same nature as that per
formed by nonexempt employees." The testimony indicated that 
many of the difficulties of employers in applying the regulations de
fining "executive" are encountered in deciding whether particular 
kinds of work are exempt or nonexempt in nature. Evidence of this 
misunderstanding and of difficulty in applying the test appeared not 
only from the testimony of witnesses on this subject 105 but also in-

,,. Stein Report, pp. 18-17. The translation of the term "Insubstantial" Into "20 per
cent" was upheld as earlr as 1943 by the U. S. Circuit Court of Appeals, 8th Circuit, in 
Knf.nht v. ManteZ, 185 F. (2d) 514. 

103 The proposal to chanl!"e this 20-percent limitation to 8 hours a week was opposed by 
many employers as a further restriction In the amount of permissible nonexempt work. 
This ]!roposalls discussed later In the report. 

, .. United States Chamber of Commerce S. L. !No. 86; United States Independent Tele
phone Association, transcript, p. 88 ; Allegheny Ludlum Steel Corporation, transcript, 
p. 614. 0 

,.. For example, aee transcript, pp. 2089-2091, 8065. 
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directly from the testimony in support of the proposals to abolish the 
limitation on nonexempt work and the proposals to increase the present 
tolerance to n greater percentage than 20 percent. The evidence 
showed a genuine need for defimtion, clarification, explanation and 
illustration of the concept of "nonexempt work." 

The problem of determining what kind of work is "nonexempt 
work" IS not a new one. It has been frequentl~ encountered by the 
Divisions in the application of the definition of 'bona fide executive," 
particularly in borderline cases. Since the question is necessarily 
one of fact depending upon the particular situation involved there 
have been instances of disagreement between the Divisions and em
ployers as to the applicability of the regulations to particular em
ployees. Similar instances of disagreement have occurred between 
the Divisions and employees, some of whom have instituted suits for 
back wages. Nevertheless, in the usual situation the determination 
of whether a particular kind of work is exempt or nonexempt in nature 
is not difficult. In the vast majority of cases the bona fide executive 
em:r,loyee performs managerial and.supervisory functions which are 
easily recognized as within the scope of the exemption. 

For example, it is generally clear that work such as the following 
is exempt work when it is performed by an employee in the manage
ment of his department or the supervision of the employees under him: 
interviewing, selecting and training of employees; setting and adjust
ing their rates of pay and hours of work; directinO' their work; main
taining records covering their hours worl{ed ana' productivity; ap
praising their productivity and effi,ciency for the purpose of recom
mending promotions or other chang~s in their status; handling their 
complaints and grievances and disciplining them when necessary; 
planning the work; determining the techniques to be used; apportion-. 
ing the work among the workers; determining the type of materials, 
supplies, machinery or tools to be used; controlling the flow and dis
tribution of materials and supplies; providing for the safety of the 
men and the property. 

Nonexempt work IS easily identifiable where, as in the usual case, 
it consists of work of· the same nature as that performed by the 
nonexempt subordinates of the "executive." Most difficulties arise 
in the borderline cases where supervisory employees spend a signifi
cant amount of time in activities not yerformed by any of their sub
ordinates and not consisting of actua supervision and management. 
It is in this field that the Divisions' experience has indicated the 
greatest need for clarification, explanation, and illustrative examples. 
The testimony at the hearing corroborated the facts that the experi
ence of the Divisions had uncovered. There was evidence that some 
employers were considering employees nonexempt on the basis of 
work which appears to be clearly executive in nature.106 

Under the present regulations work is "nonexempt" if it is per
formed by "nonexempt employees" generally, that is, any nonexempt 
employees. Although the courts have· made this clear in a number 
of cases, the evidence showed that some employers have misunder
stood the language Qf the regulations and have considered as non
exempt work onlzr · work of the same kind as that performed by sub
ordinates of the 'executive" whose exemption was being determined. 
Other employers, who did not misunderstand the regulations, have 

101 For example, see transcript, pp. 1003-1004, 1721-1723, 1731-1782. See also S. L. 
No.7. 
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found it difficult to determine whether or not a particular kind of 
work is exempt because they did not have available the information 
needed to determine whether such ~ork was performed by "nonexempt 
employees" generally. In either case, the major difficulty under the 
present regulations is the result of testing the status of particular 
work by whether it is of the same nature as that performed by non
exempt employees generally, rather than by any specific employees. 

The proposed change in the regulations published in the notice of 
hearing sought to meet these problems by abandoning the concept 
of nqnexempt work as "work of the same nature as that-performed by 
nonexempt employees." This froposal in effect defined nonexempt 
work as work which is not 'an integral part" of the functions 
describ~d in the .other sections o~ the regulations ~efinin~ the term 
"executive." This language was intended to make It posswle to bas~ 
a determination of whether any particular kind of work is exempt or 
nonexempt upon an examination of its relationship to the employee's 
functions as a supervisor and manager rather than to "nonexempt em
ployees" in general. The basic principle involved in this approach re
ceived considerable support at the hearing. Several of the witnesses 
who testified that the present 20-percent rule is impracticable agreed, 
after the intent of the proposed revision was explained to them, that 
they would find it helpful, or that some or all of their problems under 
the present regulations would be solved 107 if the proposed language 
were adopted and given the application suggested by the presiding 
officer.108 

The evidence indicated that there is a definite need for a change in 
the basis of distinguishing exempt from nonexempt work along the 
general lines of the proposal discussed above. A number of witnesses 
mdicated general agreement as to the desirability of the approach 
suggested by the language in the proposal but expressed doubt whether 
the phrase "an integral part of" would be construed by the Divisions 
and the courts so as to accomplish the stated objective. Various sub
stitutes were suggested. One proposal was made that nonexempt 
work be defined as "work of the same nature as that performed by 
employees under his direction." 109 This phrase is similar to though 
somewhat narrower than the phrase "work of the same nature as that 
performed by nonexempt employees of the employer" which was in
cluded in the regulations originally adopted in 1938. The latter 
phrase was modified after careful consideration following the hearings 
in 1940. 

Other proposals were made for substituting language which would 
make it clear that exempt work would include all activities which 
were a part of or closely connected with the supervisory functions of 
the executive employee. Substitutes for the word "integral" proposed 
by witnesses at the hearing were: an essential part of and necessarily 
incidental to ;110 incidental to and in conjunction with ;111 an integral 
part of and incident to.112 Careful consideration of the objections to 

101 Transcript, pp. 9~ 1160-563, 619-620, 792-793, 877i 1004-1005, 104Q-1041, 1239, 
1377, 1433-1435, 11106, .1549-15110, 201~2016, 3281. See a so S. L. No. 87. 

toe Several times in the course of the bearing I suggested for the purpose of obtaining 
the views of the witness that the word '\l.ntegral" would be construed to Include work, 
no matter bow routine, which may reasonably be considered a part of the executive func
tions. Transcript, pp. 98, 560, 1002-1004, 1175,.-1176. 1434, 1689, 2029-2030. 

,., New Enfland Shoe and Leather Association, S. L. No. 49. 
no Natlona Canners Association, transcript, p. 3190. 
m Indianapolis Chamber of Commerce, Manufacturers' Committee, transcript, p. 1713. 
w Transcript, p. 1884. 
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the use of the word "integral" leads me to the conclusion that they 
may be justified in view of the restricted meaning which this word has 
sometimes been given for other purposes, as compared with the mean
ing I would recommend in connection with determining whether work 
under these regulations is exempt or nonexempt. I believe the evi
dence shows that it is desirable to adopt a less restrictive term than may 
be implied by "integral." The ~anguage selected for this purpose 
should indicate that all work which an executive may reasonably be ex
l?ected to perform in carrying out his supervisory and managerial func
tions is exempt work. After careful consideration of all the alternatives 
suggested the ,Phrase which appears to me most nearly to accomplish 
the desired obJectives is "directly and closely related" to the perform
ance of the exempt work. This phrase should meet the objections to 
the term "integral" as well as to the other suggested terms and make it 
clear that exempt work includes not only the actual management of the 
department and the supervision of the employees therein, but also ac
tivities which are closely associated with the performance of the duties 
involved in such managerial and supervisory functions or respon
sibilities. 

Illustration will serve to make clear the meaning to be given this 
phrase and the objectives sought. The primary purpose of the ex
clusio~ary l~n~ag~ placing a limitation on the am~mnt of nonexempt 
work IS to d1stmgu1sh between the bona fide executive and the "work
ing'' foreman,118 or "working" supervisor who regularly performs 
"production" work or other work which is unrelated or only remotely 
related to his supervisory activities. One type of working foreman 
or working supervisor most commonly found in industry works 
alongside his subordinates, performing the same kind of work that 
they perform, and also carries on supervisory functions. Clearly, the 
work of the same nature as that performed by the employee's subordi
nates must be counted as nonexempt work and if the amount of such 
work performed is substantial the exemption should not apply. 

A foreman in a dress shop, for example, who operates a sewing 
machine to show his subordinates how to make a new product, such 
as a garment before it goes into production, would be performing 
exempt-work. On the other hand, a foreman who operates a machine 
to produce the product is performing clearly nonexempt work.116 

Another type of working foreman or working supervisor who can
not be classed as a bona fide executive is one who spends a substantial 
amount of time in work which, although not performed by his own 
subordinates, consists of ordinary production work or other routine, 
recurrent, repetitive tasks which are a regular part of his duties. 
Such an employee is in effect holding a dual job. He may be, for 
example, a combination foreman-production worker, supervisor
clerk, or foreman combined with some other skilled or unskilled oc
cupation. His nonsupervisory duties in such instances are unrelated 
to anything he must do to s11pervise the employees under him or to 
manage the department. They are in many instances mere "fill-in" 

1u The term "working" foreman is used in this report in the sense indicated In the text 
and should not be construed to mean only one who performs work simtlar to that performed 
by his subordinates. 

u• In some industries the foreman would be prohibited by the collective bargaining 
agreement from performing such production work. See, for example, transcript, pp. 
3119--861, 600, 1004, 1117-1118, 11168. There was testimony also to tbe eft'ect that it is 
coUBidered bad personnel practice in industry to' allow bona fide managerial persona to 
perform nonexempt work except where such work ts "tnctdehtal" to the executive responsi
bWties or in cue of emergency. For example, see transcript, p. 2129. 
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tasks performed because the job does not involve sufficient executive 
duties to occupy an employee's full time. In other instances the non
supervisory, nonmanageriai duti~s may ~e th!3 principal one~ and 
the supervisory or. managenal duties are suoordmate and are assigned 
to the particular employee because it is more convenient to rest the 
responsibility for the first line 'of supervision in the hands of the 
person. who ferforms these other duties. 

Typical o such dual jobs are: (1) foremen or supervisors who also 
J>erform one or more of the "production" or "operating" functions, 
though no other employees in the plant perform such work. An ex
ample of this kind of employee is the foreman in a millinery plant 
who is also the cutter, or the foreman in a garment factory who oper
ates a multiple needle machine not requiring a full time operator; (2) 
foremen or supervisors who have as a regular rart of their duties 
the adjustment, repair, or maintenance of machmery or equipment. 
Examples in this categor)" are the foreman-fixer in the hosiery indus
try who devotes a considerable amount of time to making adjust
ments and repairs to the machines of his subordinates, or the planer
mill foreman who is also the "machine man" who repairs the machines 
and grinds the knives; (3) foremen or supervisors ,who perform cleri
cal work other than the maintenance of the time and production ree
ords of their subordinate~L for example, the foreman of the shipping 
room who makes out the bills of lading and other shipping records, the 
warehouse foreman who also acts as inventory clerk, the head shipper 
who also has charge of a finished goods stock room, assisting in plac
ing goods on shelves and keeping perpetual inyentory records, or the 
office manager who performs general bookkeeprng. These are all em
ployees whose exemption (if the nonexempt work is substantial) 
would be contrary to the objectives of the Fair Labor Standards 
Act and who are not properly classified as bona fide executives within 
the meaning of section 13 (a) ( 1) of the act. 

On the other hand, I believe it is clear that the term "bona fide 
executive" was not intended to apply solely to the type of executive 
who spends his time behind a :desk constantly making decisions and 
directmg his subordinates. The supervision of employees and the man
agement of a department include a great many tasks which are dif
ferent from the work performed by subordinates and are commonly 
performed by persons who are supervisors because they are helpful 
in supervising the employees or contribute to the smooth functioning 
of the department for which they are responsible. Frequently such 
exempt work is of a kind which in establishments that are organized 
differently, or which are "larger and have greater specialization of 
function, may be performed by a nonexempt employee hired especially 
for that purpose. 

Keeping basic records of working time, for example, is frequently 
performed by a timekeeper employed for that purpose. In such cases 
the work is clearly not exempt in nature. In other plants which are 
.not large enough to employ a timekeeper, or in which the timekeeping 
function has lieen decentralized, the supervisor of each department 
keeps the basic time records of his own subordinates. In these in
stances, as indicated above, the timekeeping is directly related to the 
function of managing the particular department and supervising its 
employees. However, the preparation of a payroll by a supervisor, 
even the payroll of the employees under his supervision, cannot be con-
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sidered to be exempt work, since the preparation of a payroll does not 
aid in the supervision of the employees or the management of the 
department. Similarly, the ke~ping by a supervisor of production 
records of his own subordinates would be exempt work, while the 
maintenance of production records of employees not under his direc
tion would not be exempt work. 

Another example is the distribution of materials and supplies. 
Maintaining control of the flow of materials and supplies in a depart
ment is ordinarily a responsibility of the managerial employee in 
charge. In many establishments the actual distribution of materials is 
performed by nonexempt employees under the supervisor's direc
tion. In other establishments it is not uncommon to leave the actual 
distribution of materials and sup.Plies in the hands of the supervisor. 
In such cases it is exempt work smce it is directly and closely related 
to the managerial responsibility of maintaining the flow of materials. 

Set-up work is another illustration of work which may be exempt 
under certain circumstances if performed by a supervisor. The 
nature of set-up work differs in various industries and for different 
operations. Some set-up work is ty.Pically performed by the same 
employees who perform the "productiOn" work; that is, the employee 
who operates the machine also "sets it up" or adjusts it for the par
ticular job at hand. Such set-up work is part of the production opera
tion and is not exempt. In other instances the setting un of the work 
is a highly skilled operation which the ordinary production worker 
or machine tender typically does not perform. In some plants, par
ticularly large ones, such set-up work may be performed by employees 
whose duties are not supervisory in nature. In other plants, however, 
particularly small plan.ts, such work is a regular duty of the executive 
and is directly and closely related to his responsibility for the work 
performance of his subordinates and for the adequacy of the final. 
product. Under such circumstances it is exempt work. 

Similarly, a supervisor who spot checks and examines the work 
of his subordinates to determine whether they are performing their 
duties properly, ai1d whether the product is satisfactory, is perform
ing work which is directly and closely_ related to his managerial and 
supervisory functions. However, this kind of examining and check
ing must be distinguished from the kind which is normally performed 
by an "examiner", "checker", or "inspector" and which is really a 
production operation rather than a part of the supervisory function. 

Watching machines is another duty which is exempt when per
formed by a supervisor under proper circumstances. Obviously the 
mere watching of machines in operation cannot be considered exempt 
work where, as in certain industries in which the machinery is largely 
automatic, it is an ordinary production function. On the other hand, 
a supervisor who watches the operation of the machinery in his de
partment in the sense that he "keeps an eye out for trouble" is per
forming work which is directly and closely related to his managerial 
responsibilities. Making an occasional adjustment in the machinery 
under such circumstances is also exempt work. 

A word of caution is necessary in connection with these illustra
tions. The set-up work, machine watching and adjusting, and in
specting, examining and checking referred to in the examples of exempt 
work are presumably the kind which are ·supervisory and managerial 
functions rather than merely "production" work. Frequently it is diffi-



cult to distinguish the managerial type from the type which is a produc
tion operation. In deciding such difficult cases the objective stated 
above of excluding from the definition foremen who hold "dual" or 
combination jobs should be borne in mind. Thus, if the nature of the 
set-up work, machine watching and adjustin~ or examining is such 
that it takes up a large part of the employees time it would be evi
dence that management of the department is not the primary duty of 
the employee, that such work is a production operation rather than a 
function directly and closely related to the supervisory or managerial 
duties, and that the employee is in reality a combination foreman
"set-up" man, foreman-machine adjuster (or mechanic) or foreman
examiner, rather than a bona fide executive. 

In addition to the type of work which by its very nature is readily 
identifiable as being directly and closely related to the performance of 
the supervisory and management duties, there is another type of work 
which may be considered directly and closely related to the perform
ance of these duties. In many establishments the proper management 
of a department requires the performance of a variety of occasional, 
infrequently recurring tasks which cannot practicably be performed 
by the production workers and are usually performed by the execu
tive.m These small tasks when viewed separately without regard to 
their relationship to the executive's over-all function might appear to 
constitute nonexempt work. In reality they are the means of properly 
carrying out the employee's mana~ement functions and responsibilities 
in connection with men, materials, and production. The particular 
tasks are not specifically assigned to the "executive" but are performed 
by him in his discretion. _ 

It might be possible for the executive to take one of his subordinates 
away from his usual tasks, instruct and direct him in the work to be 
done, and wait for him to finish it. It would certainly not be prac
ticable, however, to manage a department in this fashion, and the 
evidence shows that with respect to such occasional and relatively 
inconsequential tasks, it is the practice in industry generally for the 
executive to perform them rather than to delegate them to other per
sons. When any one of these tasks is done frequently,·however, it 
takes on the character of a regular production function which could 
be performed by a nonexempt employee and should be counted as non
exempt work. In determining whether such work is directly and closely 
related to the performance of the management duties; consideration 
should be given to whether it is (1) the same ns the work performed by 
any of the subordinates of the executive; or (2) a specifically assigned 
task of the executive employee; or (3) practicably delegable to nonex
empt employees in the establishment; or (4) repetitive a:n,d frequently 
recurring. The suggested interpretation will take into account the 
realities of industrial practice with regard to the work performed by 
nonworking foremen and other bona fide executives.U6 

The Limitation on Nonexempt Worlt 

Many witnesses at the hearing proposed that the limita~ion on the 
amount of nonexempt work that may be performed by an executive be 

111 flee trnnscriJlt, pp. 621-624, 2029. See also S. L. No. 87. 
111 The need for sufficient 11exlbillty 1n the regulations to permit a l!ommon sense approach 

to the sltuntlons found In dilferent plants and dllferent Industries was recognized by the 
representative of the American Federation of Labor In his testimony. Transcript, TIP- 1944, 
1969-1970, 1973-1974, 1995-1996, 200Q-2003. See also transcript, pp. 275Q-27114. 
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deleted from the regulations so as to permit the performance of an 
unlimited amount of nonexempt work. The proposal to delete the 
limita~ion ~as ~a~e d~rectly by som~ witnesses u 7 .while others so?~ht 
to achieve Its elimmatwn by advocatm(J' the adoptiOn of the definitiOn 
of "supervisorl' contained in the Taft-ltn.rtley Act.U8 Some witnesses 
who recognized that it is impracticable to exempt as an executive one 
who performs executive duties for only a small proportion of his time, 
sought an expansion to 50 percent in the amount of nonexempt work 
permitted. us The arguments in support of these proposals were that 
the 20-percent rule was "too restrictive" becn.use it failed to exempt 
persons considered by the particular witness to be bona fide executives, 
or that it was "arbitrary and illogical," or quite frankly that it did not 
exempt particular groups of employees whom the particular witnesses 
believed to be entitled to exemption. Some management representa
tives, however, testified in favor of retaining a 20-percent limitation.120 

At least one labor representative urged that nonexempt work not to 
exceed 1 hour a day was sufficient tolerance for a "bona fide" execu
tive,121 ·while others urged that the regulations defining "executive" 
be amended to permit the performance of no nonexempt work.122 

Many of the witnesses ·who urged that there be no limitation on the 
amount of nonexempt work agreed in response to questions that it 
was not feasible to remove the limitation entirely, since it would then 
be possible for an employee to spend 90 percent of his time in pro
duction work and still qualify as an executive.123 Other witnesses 
who sought an expansion in the amount of nonexempt work permitted 
indicated that their problems would be largely solved if an inter
pretation of the meaning of "nonexempt work" similar to that recom
mended above is . adopted. The statement was made in the course of 
the hearing that the 20-percent rule excluded bona fide executive 
employees from the exemption. Although a great many witnesses 
testified on this phase of the regulations, there was no substantial 
evidence that the present 20-percent rule resulted in defeating the 
exemption for any significant number of persons who could otherwise 
be classified as bona fide executives. Analysis of the facts indicated 
that employees for whom exemption was sought under a broader 
tolerance were, in fact, working foremen, group leaders, straw bosses, 
or lead men, rather than bona fide executives in the sense that the term 
is commonly understood.12

' In a few instances at the hearing, border
line cases were .described where the employee appeared to be a bona 
fide executive on the basis of the brief description pre~ented. In these 
instances it usually appeared that the uncertainty with regard to the 
particular employee's right to exemption as an executive arose not 
from the limitation on the amount of nonexempt work, but from a 
failure to understand clearly the meaning of the term "work o£ the 

n• See, for example, transcript, pp. 1479~ 2061, 2128, and S. L. Nos. 86, 138. 
,,. See, for example, transcript pp. 41, 5.s.2, 704, and S. L. Nos. 68, 71, 88. 
:uo For example, see transcript, p. 1810. See also S. L. Nos. 49, 126, 132, and transcript, 

p. 8572. . 
,.. For example, see transcript, pp. 1329-1330, 1853, 1872. 
:w Transcript, p. 827. 
""Transcript, pp. 1944, 2731. One of these witnesses testified, however, that this pro

~sal was not intended to prohibit the occasional performance of functions which are 
'incidental to the performance of duties in an exempt position • • • ." 

:WFor example, see transcript, pp. 17, 82, 147, 1168-1167, 1197-1203, 1726, 8289-8296, 
3413-8414. See illso S. L. No. 86. . · 

u• For exampl~ see transcript, pp. 761, 797-801, 1420--1421, 14911-1497, 18118-1856, 
2210,2984,29111-~958. 
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same nature as that performed by nonexempt employees" or from a 
too restrictive interpretation of that phrase.1215 

Some testimony by employer representatives indicated that fear of 
possible unjustified suits by employees and the difficulties involved in 
sustaining the burden of proof which is placed on the employer in any 
case where an exemption is claimed motivated the proposals to remove 
the nonexempt work limitation.12tt In these instances the employer 
witnesses seemed to feel that the elimination of the limitation on non
exempt work, or an increase in the amount allowed, would facilitate 
proving the bona fide executive status of employees who bring suits 
which the witnesses believe are not justified. There is merit, of course, 
in the desire of employers to be protected from unjust suits. The 
remedy for this evil, however, will · not be found in increasing the 
amount of nonexempt work permitted, since unjust suits can be 
brought as readily under an increased tolerance. The objective of 
preventing mis~ide~ employees f~om resorti?g to court ac~ion, more
over, would not JUStify such a basic change m the regulatiOns as the 
elimination of the limitation on nonexempt work which would have 
the effect of opening the door to the exemption of persons who are not 
employed in a bona fide executive capacity. The way in which the 
Administrator can properly help in preventing unjustified or unneces
sary litigation in connection with this exemption appears to be by 
clarifying and explaining the meaning of the terms used in the defini~ 
tion, particularly with respect to what is nonexempt work, so that the 
area of possible disagreement as to the meaning of the terms will be 
reduced to a minimum. The discussion above of the meaning of non
exempt work and the recommendation to change the basis for deter
mining whether work is exempt or nonexempt should be particularly 
helpful in this respect. 

The Divisions' experience during approxii;nately 9 years of adminis
tration of the present regulations has also demonstrated quite con
clusively that the 20-percent rule has not caused widespread hardship 
and has not resulted in the loss of the exemption, in any significant 
number of cases, for persons who might otherwise be classed as "bona 
fide" executives. On the contrary, the Divisions' experience has 
proved that this requirement is . an .effective means of testing "bona 
fides." Moreover the 20-percent limitation has been uniformly ac
ce_pted by the courts. Difficult problems have arisen but these were 
prmcipally in borderline cases and to a ~eat extent have been there
sult of insufficient clarification of what IS meant by nonexempt work. 
The evidence presented at the hearing did not show that the present 
rule is inconsistent with the generally accepted understanding of the 
term "bona fide executive" nor was there any other evidence which 
would justify the complete removal of the limitation on the amount of 
nonexempt work. It seems quite clear that the removal of this limi
tation would do away .with one of the most ~ffective means· of testing 
"bona fides" and would tend to defeat the policy of the act by removing 
from its protection many employees who were intended to be within it. 
The evidence did not disclose any valid reasons which would justify 
an increase in the tolerance for nonexempt work to 50 percent of the 
employee's time, as was suggested by several of the witnesses, particu-

I 
121 For example, see transcript, pp, 618, 1M8-1~49, and S. L. No. 82. 
1t1 For example, see transcript, pp. ~28-1131,' 957-964, 978-986, 1006--1008, 1101-1103, 

1229-1282,1289-1292, 16611, 1687, and S. L. No. 133. 
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larly in the light of the recommended changes in the meaning of non
exempt work. On the contrary, I am convinced from all the available 
information that a 50-percent tolerance for nonexempt work would in
clude within the exemption large numbers of employees who perform 
so~e work of a supervisory type but who are, nevertheless, working 
foremen rather than "bona fide" executives within the meaning of the 
act. The evidence at the hearing was not such as to justify any mate
rial departure from the 10-year-old principle that an employee who 
performs a "substantial" amount of nonexempt work is not a "bona 
fide" executive. 

Proposal for an 8-Hour Weekly Limitation on Nonexempt Work 

The proposed change to an 8-hour limit on the amount of nonexempt 
'rork from the present 20-percent" rule was intended to simplify, clarify, 
and standardize the determination of the amount of nonexempt work 
which an executive employee -may perform. There was no intent in 
making this proposal to introduce any material departure from the 
present rule which distinguishes between a "bona fide" executive and 
a working foreman on the basis of the performance of a substantial 
amount of nonexempt work. However, the experience of the Divisions 
had indicated some misunderstanding as to the meaning of the limita
tion on nonexempt work in the present regulation to "20 percent of the 
hours worked in the workweek by nonexempt employees under his di
rection." Where the subordinates of the executive did not a1l work 
the same number of hours during any week questions were raised in 
many instances as to the appropriate yardstick for determining the 
permissible amount of nonexempt work. The "8 hours" was selected 
not because of any desire to make a real change in the n_umber of per
missible hours of nonexempt work, but because it seemed to be the logi
cal translation of the present 20 percent into a fixed number of weekly 
hours, in the light of the general recognition of the 40-hour week as 
a standard throughout industry. 

The advantages of a specified standard number of hours of tolerance 
for nonexempt work were recognized by some of the witnesses who 
testified at the hearing.127 Some witnesses pointed out, however~ that 
it amounted to a reduction in the tolerance allowed.128 Others macte the 
point that while it eliminated a number of administrative problems, 
and in general made for simplicity and clarity in the regulations_, it 
lost a great deal of the flexibility of a percentage test. A convincmg 
argument against adopting a rigid number of hours as a test was that 
made on behalf of the industries with fluctuating hours of work, such 
as seasonal industries, which have widely varymg hours as a result 
of natural factors over which there is no control.129 The testimony 
indicated that in such industries the number of hours of nonexempt 
work that must be performed by the executive personnel customarily 
increases in the busy season.130 

On the basis of all the evidence it is my conclusion that while a flat 
8-hour weekly limitation on nonexempt work may have merit from the 
standpoint of ease of appUcation, its advantages in this respect are 
overbalanced by the need for ilexibility to allow for differences in 

ur Transcript, pp. 44, til, 147, 632, 1798. ' 
us One labor representative who opposed the change stnted that It amounted to an ln

crensed tolerance for nonexempt work for white-collar workers In view of the trend toward 
a shorter workweek. Transcript, pp. 2618-2619-

1211 For example, see trnnscrlpt1 pp, 1789-1790, and S. L. No. 28 . 
.., See, for example, transcr1p1", p. 202. 
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industrial practice and the needs of seasonal industries. I therefore 
recommend that the proposal to limit the tolerance to 8 hours a week 
be rejected. 

It is appropriate to consider whether some other way can be found 
to achieve, at least in part, the clarification and simplification in the 
language of subsection 541.1 (F) which was sought by the 8-hour R.ro
posal. Under the present language the nonexempt work must not 
exceed 20 percent of the number of hours worked in the workweek by 
the nonexempt employees under" the executive's direction. This lan
~age does not indicate clearly that the base 'intended to be u8ed is the 
•standard workweek" of the employees and that the strict arithmetical 

application of the 20-percent rule is intended to apply only in "unusual 
cases." 131 Difficulties have also been encountered in applying the 20-
percent tolerance in cases where different numbers of hours are worked 
by the employees under the supervision of the executive or where the 
hours of these subordinates vary from day to day. 

That these difficulties are real is indicated by the testimony on this 
subject and by the fact that there were several proposals to base the 
computation of the nonexempt work tolerance on the employee's own 
time.132 The testimony indicated that such a rule would be simple, 
clearly understandable, and more easily applied than the present rule. 
It is my opinion that much of the difficulty with the present language 
of subsection 541.1 (F) would be eliminated if the 20-percent tolerance 
were computed on the basis of the executive's own time. 

In evaluating this proposal, serious consideration must be given to 
the fact that the adoption of such a rule was considered by the presid
ing officer in 1940 but was not recommended by him because of the }_)os
sibility of abuse. The presiding officer, in his report, stated his belief 
that such a rule would encourage excessive hours of work, since it 
would be possible to obtain the exemption for some employees by in
creasing their hours of exempt work.133 I have carefully inquired into 
the possibility of abuse and have consulted members of the field staff 
of the Divisions, as well as the staff of the National Office who are re
sponsible for the enforcement activities. If any real possibilities of 
abuse existed these persons, because of their extensive experience in 
enforcin~ these regulations, would be most likely to be aware of it 
and would be alert to point out the dangers. 

According to the best available information, including the evidence 
in the record, abuse would rarely, if ever, be encountered in practice 
although some abuse would theoretically be possible. Adequate safe
guards against abuse would be found, in my opinion and in the opin
Ion of the persons consulted, not only in the natural resistance of bona 
fide executives to working 5 hours in order to perform nonexempt 
work for 1 hour, but also in the fact that 4 of every such 5 hours of 
work must in fact be exempt work; that is, work which is supervisory 
or managerial in nature, m the executive's own department or sub-

•n The pertinent language Is as follows: "As a matter of administrative convenience, it 
will he proper In all normal situations, where the hours of work approximate 40, to take as a 
base for compute tlon the 40-hour week tllnt Is established as the permanent standard under 
the net noll cnnijlder 8 hours per workweek as the maximum allowance of nonexempt work, 
Uuuaunl sltunllons cnn be hnndled by the strict arithmetical application of the 20-perccnt 
rule ; thus wh~re the nonexempt employees work, for example, 30 or 110 hours, the allowance 
would be 6 and 10 hours respectively," Stein Report, p, 111. 

,.. Amerlcun Trucking ,\ssoclatlon, transcript pp. 1814, 1821; Cigar Manufacturers Asso
ciation, transcript, PP- 1890-1891, 2033-2034; Petroleum Equipment Suppliers Association, 
trans<"rlpt, p, 3520; Northwest Packers and Growers Association, S. L, No, 28, See, in addi
tion, S. L. Nos, 6 and 139 urging the adoption of sr.ch a rule In the other sections of Regu-
lations, Part 541. · 

ua Stein Report, p. 111. 
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division, and with respect to his own subordinates. Moreover, if the 
"executive" has already exceeded the nonexempt work tolerance at the 
end of the week, it would be necessary that hours of work be added 
in the ratio of 5 hours of exempt work for every hour of nonexempt 
work by which the tolerance has been exceeded. For example, an 
employee who has performed 30 hours of exempt work and 10 hours 
ofnonexempt work (an excess of 2 hours over the 8 permitted for a 
40-hour week) would have to perform 10 additional hours of exempt 
work to achieve the 20-,percent relationship. Although it might not 
be difficult to find additional nonexempt work for an executive to per
form I cannot belie~e that under ordinary circumstances it would be 
practicable to stretch an executive's hours of exempt work. 

I recommend that the definition of "executive" be amended to base 
the 20-percent tolerance on the .employee's own hours of work. Such 
a change will eliminate the uncertamty in the present regulations 
while retaining the flexibility needed. 

Emergencies 

Some of the criticism of the definition of the term "bona fide execu
tive" related to its lack of flexibility in failing to make any l?rovision 
for work which is normally considered nonexempt but whiCh must 
be performed by an executive as the result of an ·emergency.1M The 
point was made that many bona fide executives found it necessary to 
pitch in and .Perform ordinary manual labor or other nonexempt work 
when conditions beyond control arose which threatened the safety of 
the employees, or a complete cessation of production~ or serious dam
age to the employer's property. It was the contention of these wit
nesses .that the responsibilities of a bona fide executive included 
preve~tion of widespread break-down in production, the safeguarding 
of the property of the employer, and responsibility for the safety of the 
men in emergency situations, and that the performance of normally 
nonexempt work under such circumstances did not affect the bona 
fides of the employee's executive capacity. Dlustrative examples 
were presented at the hearing of employees who appeared to be bona 
fide executives and who were exempt most of the time but who in 2 or 
3 weeks during the year, because of the requirements of such emer
gencies, performed manual or routine duties in excess of the 20-per
cent limitation. The witnesses argued that it Wjl.S impracticable to 
treat an obviously bona fide executive as nonexempt during the yeriods 
of emergency, and urged that provision be made in the regulatiOns for 
such emergency work. 

Several proposals desjgned to disregard normally nonexempt work 
performed under emergency conditions were made by interested 
parties. One proposal was made that "the time spent * * * in 
emergency work * * • shall not be included m computing the 20~ 
percent limitation * • *." 1811 Some witnesses proposed that the 
word "customarily" or "usually" be inserted so as to qualify the 20-per
cent nonexempt ~ork limitation.138 The effect of this would be that 
emergency work (but also work that is not of an emergency nature) 
would not result in defeating the exemption. One witness proposed 
that provision be made for emergencies generally, or for a specific 

'"'For example, see transcript, pp. 1057-1058. and S. L. Nos. 32, 87. 
111 Amerlean Pulpwood Association, S. L. No. 32. 
,. National Canners Association, transcript, p. 8182: Manufacturers' Association of Con• 

necticut, Inc., transcript, pp. 1057-10119. 
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kind of emergencies, such as break-down, without indicating how this 
could be accomplished. One brief which was received proposed a 
special tolerance for nonexempt work during emergencies and _ defined 
emergency work as "any work necessary to be done immediately for 
the protection or preservation of life or health or for the prevention 
of damage to property or for the maintenance or repair of property 
or equipment to avoid undue disruption of business." 187 Some of the 
proposals, in my opinion, go beyond reasonable provision for true 
emergencies. 

It seems obvious that a mine superintendent who pitches in after an 
explosion and digs out the men who are trapped in the mine is still a 
bona fide executive during that week. There is also much to be said for 
the view that an executive ought not to be considered to be exempt one 
week and nonexempt the next as a result of circumstances beyond his 
or the employer's control. The record seems to sustain the view that 
bona fide executives generally include among their responsibilities the 
safety of the men under their supervision, and the preservation and 
protection from damage due to unforseen circumstances of the ma
chinery or other property of the de!lartment or subdivision in their 
charge, as well as preventing widespread break-down in production. 
Employers were not alone in urging such a view. The testimony-of 
representatives of organized labor supported the view that emergency 
work directed toward stopping extremely serious damage should not 
defeat the exemption.188 

On the other hand, it is clear that any provision in the regulations 
for "emergencies" needs to be carefully circumscribed.189 Some of the 
proposals made at the hearing, if adopted, could result in the exemp
tion of persons who spend a lar~e part of their time in nonexempt 
work. Some of the "emergencies ' described by the witnesses were of 
the kind for which the employer could reasonably provide in the nor
mal course of his business. They are not occurrences which are beyon~ 
cont;rol. There seemed to be no valid reason why the particular work 
described should not be performed by nonexempt employees, or if per
formed by a supervisory employee, why it should not be considered 
as nonexempt work to be included in the 20-percent tolerance provided 
for such work. 

The example of the mana~er of a cleaning establishment who per
sonally performs the cleanmg operations on the exl?ensive dresses 
because he fears damage to the fabrics if he allows h1s subordinates 
to handle them is typical of the kind of thing which is not an "emer
gency" for which special consideration is needed.140 The performance 
of nonexem_pt work by executives during inventory-tali:ing, during 
other periods of heavy work-load, or the handling of rush orders are 
the kinds of actiVities which the 20-percent tolerance is intended to 
cover. For example, pitching in on the production line in a canning 
plant during seasonal operations is not exempt "emergency" work 
even if the objective is to keep the food from spoiling.141 Relieving 
subordinates during vacation periods cannot be considered in the 

JKr Evaporated Milk Association S. L. No. 29. 
us See the statement of Boris Shishkin on behalf of the American Federation of Labor, 

transcript, pp. 1944, 1993-199fi ; also testimony of Harrison Combs, for the United Mine 
Workers of_America, transcript, p. 1609. Collective bargaining agreements which prohibit 
the performance of "production' work by foremen frequently permit such work in case ot 
emergency. See, for example, transcript, pp. 3239--3241. 

m See transcript, pp. 1182-583. · 
""' See transcript, p. 1664. 
w See transcript, p. 8186. 
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nature of "emergency" work since the need for vacation replacements 
can be anticipated. Whether replacin~ the subordinate at the work 
bench or production line during the first day or partial clay of an 
illness would be considered exempt emergency work would depend 
upon the circumstances in the particular case. Such factors as the 
size of the establishment and of the executive's department, the 
nature of the industry, the consequences that would flow from the 
failure to replace the ailing employee immediately.] and the feasibility 
of filling the employee's place promptly would all have to be 
wejghed.142 

The regular cleaning up around machinery, even when necessary to 
prevent fire or explosion, is not "emergency" work.143 However, the 
removal by an executive of dirt or obstructions constituting a hazard 
to life or property need not be included in computing the 20-percent 
limitation if it is not reasonably practicable for anyone but the _super
visor to perform the work and it IS the kind of "emergency" which has 
not been recurring. The occasional performance of repair work in 
case of a break-down of machinery may be considered exempt work 
if the break-down is unanticipated. However, recurrin&" break-downs 
requiring frequent attention, such as that of an old belt or machine 
which 'breaks down repeatedly, are the kind for which provision could 
reasonably be made and repair of which must be considered as non
exempt. 

It seems cleat that ther'i! is a need for flexibility in the regulations 
to provide for real emergencies of the kind for whiCh no provision can 
practicably be n; ade by the employer in advance of their occurrence. 
Both the courts and the Divisions have recognized this td some ex
tent in interpreting the present regulations. Moreover, the recom
mendation made aoove for the clarification of the meaning of "non
exempt work" by the use of the phrase "directly and c1osely related" 
furnishes further assurance that a bona fide executive who performs 
work of a normally nonexempt nature on rare occasions because of the 
existence of a real emergency will not, because of the performance of 
such emergency work, lose the exemption. Such emergency work is 
within the scope of the responsibilities of an executive and is "directly 
and closely related" to the executive function of management and 
supervision. As such, it is exempt work and need not be included 
in determining whether the 20-percent nonexempt work limitation has 
been exceeded. 

Employees With a Substantial Proprietary Interest 

The notice of hearing ;rroposed the addition to subsection 541.1 (F) 
of the phrase "or who IS an officer and shareholder owning at least 
20 percent of the outstanding shares of the enterprise in which he 
is employed." This proposal would exempt from the 20-perceD.t 
limitation on nonexempt work persons having a substantial proprie
tary interest in the business in which they are employed. The change 
was intended to recognize the special status of an owner, or partial 
owner, of an enterprise who is actively engaged in its management. 
Because of the corporate structure of the enterprise, or for other 
reasons, such propnetors are frequently employees of the business, 
rather than employers. Such persons were found by the Divisions 

UJ See transcript, pp. 2001-2002. 
,., See transcript, pp. 1106-1107. 
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to have the same freedom from direct supervision and the same high 
degree of executive responsibility that is enjoyed by the person in sole 
charge of an independent establishment or a physica11y separated 
branch establishment. Under the present regulations, a special ex
ception from the 20-percent nonexempt work limitation is available 
for executives in sole charge of. such establishments in recognition 
of their freedom from supervision and of their high degree of executive 
responsibility. 

There was general agreement among the witnesses who testified on 
the subject that the suggested change was desirable. Some misunder
standing was indicated with respect to the meaning and intent of the 
word "shareholder" which to some witnesses implied a corporate form 
of enterpdsc.u.1 One trade association, for that reason, proposed that 
the exception be extended to persons with a proprietary interest re
·gardless of whether "by stockholdings or otherwise." 145 

I can see no valid reason for limiting this exception to shareholders 
of corporations, if there are any other types of enterprise to which it 
could apply, and it was not the intent of the Divisions in making the 
proposal to so limit it. The word "shareholder1' is cmnmonly under
stood to apply also to owners of shares in enterprises other than 
corporations. Moreover, the use of the word "enterprise" rather than 
"corporation" in the proposal reflects the intent by the Divisions to 
have the exception apply to other than corporate enterprises. It was 
intended to have the exception apply to "executives" owning a bona 
fide 20-percent equity in the enterprise, regardless of whether cor
porate or other. Since there appears to have been some misunder
standing, however, and since the use of the word "shareholder" is 
unnecessary, I am recommending the adoption of other language which 
will make the intent c1ear. 

'l'he proposal in the notice of hearing that the shareholder be an 
"officer" of the enterprise in order that the exception apply also needs 
reconsideration. Nothin~ seems to be contributed to the objective 
of allowing special consideration for ownership by requiring the 
shareholder to be an "officer." The variation in number, type, and 
responsibilities of corporate and other officers, and the fact that fre
quently the officer is merely the holder of an honorary title convinces 
me that the additional requirement is mmecessary. Protection against 
abuse of this exception may be found in the fact that only the limita
tion on nonexempt work is eliminated. The employer is not relieved 
of any of the other requirements Of the regulations. For example, 
the employee would not qualify if he does not have mana~ement as 
his primary duty. Moreover, the proprietary interest must be a bona 
fide ownership of 20 percent of the business. 

I recommend that the regulations be amended to except from the 
nonexempt work limitation an.otherwise exempt executive "who owns 
at least a 20-percent interest in the enterprise in which he-is employed." 

Recognized Department or Subdivision Thereof 

One witness a~ th~ hearing proposed the deletion of subsec~io;n 54;1.1 
(A). uG The obJ ect1 ve of this proposal was stated to be the ehmmatltm 
of the re<J.uirement that an executive employee must manage the estab
lishment m which he is employed or ~ customarily recogmzed depart-

'"See, tor example, transcript, pp. 7154-71>6. 
, .. American Pulpwood Association, S. L. No. 32. 
"" Standard Oil Co. (Ohio), transcript, pp. 1357-13118. 
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ment or subdivision thereof.147 The witness testifying on behalf of 
this proposal stated that it is often difficult to determine what a de
-partment is and expressed the view that an employee who meets all the 
other tests in section 541.1 should be exempt as an exe~utive even 
though he is not in charge of a department or a subdivision. The 
record on the whole, however, revealed no persuasive reason why this 
subsection should be deleted from the regulations, thou~h there was 
evidence that the meaning of the {>hrase needs some clarification. 

The basic purpose of the reqmrement that an executive have as 
his primary duty the management of an establislunent' or a customarily 
recognized department or subdivision thereof, as pointed out in the 
report of the presiding officer issued in 1940,148 is to distinguish between 
mere supervision of a collection C?f men assigned from time to time 
to a specific job or series of jobs and the direction of a unit with :perma
nent status and function. In order properly to classify an individual 
as an executive he must be more than merely a supervisor; he must 
be in charge of and have as his primary duty the management of a 
recognized unit which has a continuing function. 

In the vast majority of cases there is no difficulty in determining 
whether an individual is in charge of a recognized department or a 
subdivision of a department. Questions arise principally in cases 
involving supervisors who work outside the employer's establishment, 
move from place to place, or have different subordinates at different 
times. The points that need clarification most are (1) that the unit 
-supervised need not be physically -within the employer's establishment 
and may move from place to place and (2) that continuity of the same 
subordinate personnel is not absolutely essential to the existence of a 
recognized unit with a continuin~ function, although in the ordinary 
case a fixed location and continmty of persmmel are both helpful in 
establishing the existence of such a unit. I believe the substitution of 
the word "enterprise" for "establishment" will help make it clear that 
the unit need not be located within an establishment and that the unit 
need not have a fixed location. It is clear that where an enterprise 
comprises more than one establishment, each establishment pJ.ay be 
considered a subdivision of the enterprise. No language change ap
pears to be needed to make it clear that continuity of the same sub
ordinate personnel is not essential. The following examples will illus
trate these points. 

The projects on which an individual in charge of a certain type of 
construction work is employed may occur at different locations, and he 
may even hire most of his work force at these locations. The mere fact 
that he moves his location would not invalidate his exemption if there 
are other factors which show that he is actually in charge of a recog
nized unit with a continuing function in the organization. 

Nor will an otherwise exempt employee lose the exemption merely 
because he draws the men under his supervision from a pool, if other 
factors are present which indicate that he is in charge of a recognized 
unit. with a continuing function. For 'instance, if this employee is in 
charge of the unit which has the continuing responsibility for making 
all installations for his employer, or all installations in a particular 
city or a designated portion of a city, h~ would be in charge of a de
partment or subdivision despite the fact that he draws his-subordinates 
from a pool of available men . 

... Ibid., pp. 1888-1889. 
•• Stein Report, p. 10. 
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It cannot be said, however, that a supervisor drawn from a pool of 
supervisors who supervises em~loyees assigned to him from a pool and 
who is assigned a JOb or a senes of jobs from day to day or week to 
week has the status of an executive. Such an employee is not in charge 
of a recognized unit with a continuing function. 

I recommend that subsection 541.1 (A) be amended to change the 
word "establishment" to "enterprise" and that the phrase "a custo
rily recognized department or subdivision thereof" be interpreted as 
explained above. 

Number of EmploJeeS Who Must Be Supervised b7 an Executive 

Under the present regulations a bona fide executive employee is one 
who, among other things, "customarily and regularly directs the work 
of other employees." The use of the plural "employees" precludes the 
application of the exemption as an executive to an employee who does 
not supervise at least two other employees. Two different types of 
proposals were made with respect to this req_uirement of the regula
tions, both by employers: to increase the mmimum number of em
ployees required to be under the supervision of ~he "executive" to six; 
and to permit the exemption to apply to employees who supervise 
fewer than two subordinates. 

No specific supporting reasons were given by the employer who ad
vanced the proposal to increase to six the number of persons who must 
be supervised before an employee may qualify as a bona fide execu
tive.u9 The proposal may have been based on.knowledge that in many 
cases an employee who has only two subordinates does not devote a 
sufficient amount of his time to supervisory and managerial duties to 
qualify as a bona fide executive. This would be in accord with the 
Divisions' experience that an employee who has relatively few sub
ordinates is less likely to meet the other requirements of the regula
tions than an empJoy~ who supervises a larger number of other em
ployees. The propo~l has considerable merit from an administrative 
point of view since it would simplify enforcement by making it un
necessary to analyze the duties of such employees only to find, for 
example, that they spend so large a part of their time m work unre
lated to the management furictions tliat they are not exempt. 

It seems clear, however, that there are many situations in which 
employees are bona fide executives even though they supervise only a 
few other employees. This situation is found most commonly in very 
small enterprises where the only executive is actually the "top man· 
agement" or where because of the small size of the organizatiOn the 
supervisor of even as few as two employees is very close to the top 
management, with the result that frequently he has greater respensl
bilities than an employee with many subordinates in a large establish
ment. An increase in the number of employees required to be super
vised would therefore work to the detriment of the small employer. It 
would render less effective the special exception from the nonexempt 
work limitation for persons in sole charge of an independent establish
ment by making it impossible for the top person in a very small estab· 
lishment to qualify for exemption. It would nullify in part the recom~ 
mended exception from the nonexempt work limitation for employees 
who have a substantial proprietary interest in the business, since this 
exception also is designed to benefit· principally the small business-

140 Pittsburah Plate Glass Co., S. L. No. 10. 

45 



man. In view of these possible adverse effects on small business, I 
recommend that there be no increase in the number of employees 
who must be supervised by an "executive." 

Proposals to permit the exemption for executives to apply to 
employees who regularly supervise fewer than two subordinates weN 
made by a number of employers. The objective in each instance 
appeared to be to assure the exemption of a particular class of 
employees of the employer making the proposal: in one case persons 
in charge of small departments, such as an "electrical foreman" with 
only one electrician under his supervision; 100 in another case man
agers of oil field supply stores who operated the stores alone, or with 
the help of only a single clerk; 161 while a third proposal sought 
exemption as executives for "managers" of smaU telephone exchanges 
who were not in charge of the telephone operators and in many 
instances supervised no employees.162 

As I have indicated above in the discussion of the proposal to 
increase the number of employees who must be supervised, an increase 
was not recommended principally because of the possible adverse 
effects on small business where it often occurs that bona fide executives 
supervise as few as two employees. All the available evidence indi
cates quite clearly that, except in small establishments, few persons 
with only two subordinates will meet the other tests for exemption. 
It is very unlikely that any persons with only one subordinate will 
meet these tests. The record substantiates the conclusion reached by 
the presiding officer after the hearings in 1940 that a person who does 
not supervise at least two others is not a true "executive." m It 
seemed clear from the description of the duties of the employees in 
whose exemption the witnesses were particularly interested that they 
spent relatively little time in supervision and management and a 
relatively large amount of time in work unrelated to their managerial 
and supervisory duties. The testimony did not establish that the 
employees in question were bona fide executives, nor did any persuasive 
reason appear why there should be a reduction in the present require
ments that no fewer than two subordinates be required for qualifica
tion as a bona fide executive. 

I recommend that the plural form "employees'' be retained in the 
language of subsection 541.1 (B) of the regulations. I al!?o recom
mend that subsection 541.1 (B) be amended to read "who ~ustomarilr 
and regularly directs the work of two or more other employees therein' . 
The addition· of the phrase "two or more" should avoid any future 
misunderstanding as to the requirement that an employee qualifies 
as an "executive" under these regulations only if he regularly super
vises at least two full-time employees or the equivalent. 

Proposal to Require Participation in the Formulation of Policy 

The proposal was mri.de by representatives of organized labor that 
subsectiOn 541.1 (D) of the regulations be amended by adding after the 

100 Borp:·WarnPr Corp., transcript, pp. 123, 143-146. Au exception from the 20-percent 
nonexempt work limitation '\VIIS also asked for such employees. 

111 Petroleum E<Jnlpment SnJlpllers As~oclatlon, transcript, p. 3510. Since the employees 
were In "sole ehar·ge· of the stores, they would probably have qualified for exemption despite 
the fact th11t they performed a large Rmount of nonexempt work were 1t not for the fact that 
they did not supervise two or more other employees. , 

1112 U. S. Independent Telephone Association, transcript, pp. 83-84. This proposal also 
lnvol\>'erl an exception ·from the 20-percent nonexenr11t \\'ork limitation. 

101 "The plura form was used deliberately In the original drafting of this section of the 
regulations because It was felt thA.t an r>mploye ... to he ll true 'exr>cutlve,' should direct the 
work of at least two other persons/' Stein Report, p. 12. See also pp. 17-18. 
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words "who customarily and regularly exercises discretionary powers" 
the phrase "and who participates in the formulation of policy relating 
to his field of responsibility." 154 According to its proponents, this 
proposal was made because the rresent langua~e of subsection 541.1 
(D) of the regulations gives 'very wide latitude in determining 
whether a particular person met the test of an executive" and because 
it was felt that no one is a bona fide executive unless he participates in 
the formulation of at least the fragment of policy that lies within his 
jurisdiction. In response to questions regarding the meaning and 
intent of this proposal the witnesses stated that it was intended to 
assure that the exemption would apply only to an executive who is 
actually making "decisions which can really stick * * *." 155 The 
witnesses admitted, however, that rephrasing might be needed to make 
the meaning and purpose clear. 

The adoption of the proposed language would probably result in a 
material change in the present standards for exemption by defeating 
the exemption for many bona fide executives who under modern busi
ness organization execute rather than formulate policy. It is common 
knowledge that there are many executives in business organizations 
who are charged with the supervision of men and the management of 
departments but who carry out policy formulated by others. More
over, the proposal suffers, by its nature, from indefiniteness which 
rephrasing will not cure. I also believe that, because of its indefinite
ness, the adoption of. this proposal even if rephrased, would create 
many new 'enforcement problems. I therefore recommend that it not 
be adopted. 

Executives-in-Training 

It was proposed that a new subsection be added to section 541.1 
extending the exemption to a person "who is in training for a particu
lar executive position which satisfies the requirements of subsections 
(A) to (F) inclusive hereof, and who while en2'aged in such training 
does not replace a nonexempt employee." 156 The witness who advo
cated this change and others who made similar proposals 157 we:re 
concerned with employees who are hired to fill executive positions and 
are raid the salary of those positions during a training period. Such 
an executive-in-training" may operate machines or perform other 
routine tasks for the purpose of learning the business or acquiring the 
basic knowledge believed essential for the proper performance of his 
executive duties. While so engaged, according to the witness who 
testified in favor of this proposal, the trainee does not displace any 
nonexempt employee; the employee whose work he is performing 
either stands by, or instructs him in the operations. The witness 
indicated, also, that exemption for such an employee was desired for 
only a limited period, sufficient to cover his basic training. It was 
argued that it is not reasonable to consider such an "executive-to-be" 
nonexempt and to corri:pensate him for overtime work. 

Aside from the legal aspects, the proposal appears to have merit, 
particularly if it were to be qualified by a time limitation, a require-

1MAmerican Federation of Lnbor, transcript, pp. 1954, 1984-1986, and Office Workers In· 
ternational Union, AFL, transcript, pp. 2733, 2746-2749. 

, .. Transcript, p. J !187. 
""'Corning Glass Works. transcript, pp. 379-380. 
,.., Industrial Advisors Burcnu, Inc., S. L. No. 85; Pennsylvania Salt Manufacturing Co., 

S. L. No. 77. Similar proposals were also made for trainees for admlnlstre.tlve e,nd profes
sional poaltions. 
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ment that the full executive salary be :{)aid and assurances that the 
trainee would not replace another employee.158 After careful con
sideration of all the problems, however, I am convinced that its adop
tion would create many new difficulties of interpretation, administra
tion, and enforcement. These difficulties, it seems to me, overbalance 
the advap.tages to be gained from such a provision, p,articularly since 
the problem created by the "executive-in-training,' as described by 
the proponent, does not appear to be widespread. At most, any prob
lem created by the employment of such employees is solved after a 
short period when the trainee assumes his regular duties. During 
the t'elatively short periods, moreover, the problem can be minimized 
throu~h control of the hours worked by the trainee and by adjust
ment m the rate of pay. 

Administrative difliculties would result from the fact that the 
bona fides of the arrangement could not readily be established until 
after the training period is completed. In the case of a training 
period longer than that permitted by such a provision a serious ques
tion would be raised as to the status of the employee between the end 
of the permitted period and the assumption of his duties as an exec
utive. Moreover, an employer who, in good faith, hired such an "exec
utive-in-training" and subsequently determined that the trainee was 
not capable of performing the duties r~uired by the position for 
which he was oeing trained, may find himself subject to suit for 
back wages. 

I have been advised by the Office of the Solicitor of the Department 
of Labor .that the adoption of the proposal is beyond the authority 
of the Administrator. According to the Solicitor's Office, one in 
training who has not yet assumed the responsibilities of an executive, 
cannot be defined to meet the congressional standard of an employee 
employed in a bona fide executive capacity. 

In view of the legal objections and the administrative difficulties, 
I recommend that this proposal not be adopted. 

"Sole Charge" Proviso 

Subsection 541.1 (F) provides that the 20-percent limitation on the 
hours of nonexempt work of an executive "shall not apply in the case 
of an employee who is in sole charge of an independent establishment 
or a physically separated branch establishment." This proviso was 
adopted in 1940 because of the belief that if "an employee does have 
at least two other employees to supervise and is not himself supervised 
at the location where he works, he possesses a degree of executive free
dom that would not be the case if he had a job of comparable im
portance in charge of a department inside a plant." It was concluded 
that such an employee is a bona fide executive even though he exceeds 
the 20-percent limitation on nonexempt work, and that there was "an 
adequate safeguard against abuse in the fact that only one person in 
any establishment can be classed as an 'executive' by the application 
·of this proviso." 159 

Several different proposals were made with respect to this exception 
from the nonexempt work limitation. One management representa
tive proposed the deletion of the word "sole" in order to provide 
exemption in the case of an employee who is in charge of a branch 

1111 Transcript, pp. S!lS-391!. These safeguards were suggested b;v tlle witness maldn~ the 
proposal. 

!A !!lteln Report, pp. 17-18. 
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establishment but whose superior also makes his office on _the prem
ises.100 Tllis type of situation has previously been brought to the at
tention of the Divisions. It has generally involved a district manager 
who has over-all supervisory functions-in relation to a number of the 
company's branch offices. Although such a district manager has his 
office at one of the branch offices it is said that he exercises no more 
control' or supervision over the employee in charge of the office where· 
he makes his headquarters than he does over any of the employees of 
the other branch offices in his district. The argument is made that 
under such circumstances the local branch manager has as much free
dom from supervision and as much executive responsibility as the 
one whose superior is not located e-n the premises and that, therefore, 
the exception should apply to him since he is actually in sole charge. 
It has been the experience of the Divisions, however~ that the person 

in charge of the office where his superior makes his headquarters, in 
most instances does not haye the sam~ freedom from supervision as 
the other local managers smce there IS a tendency to rely for some 
decisions on the presence of the superior. While this is not true in all 
cases, it is my conclusion, based on all the evidence, that such a relaxa
tion of the requirement that the employee must be.in sole charge at 
a particular location would open the door to the exemption under this 
proviso of individuals who do not have the same .freedom from super
vis~on and the same high de~ee of executive responsibility as a person 
who does not have his supenor on the preffiises. 

This conclusion should not be construed to mean that the "sole 
charge" status of an employee will be considered lost because of an oc
casional visit to the branch office of the superior of the person in charge, 
or, in the case of an independent establishment, by the visit for a short 
period onl or 2 days a week of the proprietor or principal corporate 
officer of the establishment. In these situations, the sole charge status 
of the employee -in 9uestion will appear from the facts as to his func
tions, particularly m the intervals between visits. If, during these 
intervals, the decisions normally made by an executive in cha;rge of a 
branch or an independent establishment are reserved for the superior-1 
the employee is.not in sole charge. If such decisions are not reserved 
for the superior, the sole· charge status will not be lost merely because 
of the superior's visits. 

Another management representative proposed the deletion of the 
word "sole" for a different purpose : to exempt persons in charge of 
only part of the activities at a particular establishment1 while someone 
else is in charge of another important function in which several per
sons are employed. It was urged that such a person should be exempt 
even if he has no employees under his supervision.161 I belj_eve that 
this proposal is inconsistent with the basic concept of an executive 
~ a supervisor of employees, !1-B well as with the fundamental objec
tives of the "sole charge" proVIso. 

A similar purpose was indicated by the proponent of a propos~! 
to insert the word "organizationally" before the phrase "independent 
establishment" so that the requirement of geographical separability 
from other company property would be eliminated.182 The employer 
who made this proposal contended that "in a larg-e company where 
the functions are broken down into s~parate divisiOns, a representa-

tto Standard Oil Co. (Ohio), transcript, pp. 1358, 1400-1402. 
111 U. S. Independent Telephone Association, transcript, pp. 88-811, 89. 
IMI H. J. Heinz Co., B. L. No. 87. 
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tive of one division might be in the same location as the employees 
from another division but because of organizational lines, be as sep
arated as if he were located in another city." The employer sought 
extension of the exception from ili.e nonexempt work limitation to 
all supervisors of such functionally separated departments. 

The "sole charge" proviso, when adopted, was based upon the con
clusion that while occasionally the supervisor of one of a number of 
functionally separated departments in a branch establishment may 
have the same degree of executive responsibility as if the other de
partments were geographically separated, this is generally not true. 
The experience of the Divisions since that time has established the 
validity of that conclusion. The Divisions' experience has also 
demonstrated the value of the basic principle that not more than 
one person in any establishment should have the exception from the 
nonexempt work limitation. Adoption of this proposal would, of 
course, be inconsistent with this principle. 

In exceptional cases the Divisions have found tha.t :m executive 
employee may be in sole charge of all activities at a branch office 
except that one independent function which is not integrated with 
those managed by the executive is also performed at the branch. 
This one function is not important to the activities managed by the 
executive and constitutes only an insignificant portion of the em
ployer's activities at that branch. A typical example of this type of 
situation is one in which "desk space" in a warehouse otherwise de
voted to the storage and shipment of parts is assigned n. salesman 
who reports to the sales mai1ager or other cornpa.ny official located at 
the home ofiice. This situation is readily distinguishable from that 
contemplated by the proposal to add the word "organizationally" 
because normally only one employee (at most two or three, but in 
any event an insignificant number when compared with the total 
number of persons employed at the branch) is engaO'ed in the non
integrated function for which the executive whose soie charge status 
is in question is not responsible. It seems apparent to me that under 
such circumstances the employee should not lose his "sole charge" 
status merely because of the desk-space assignment. In addition, 
under these circumstances, only one employee in the branch establish
ment may qualify for exemption on the basis of the proviso. It 
does not appear necessary to make any change in the )(resent regu
lations to make it clear that the pr·oviso is applicable m such cases 
because the employee is actually and for all practical purposes in 
sole charge. 

I recommend that both the proposal to delete the word "sole" from 
the regulations and the proposal to insert "organizationally" be re
jected, and that "sole charge" be interpreted as indicated above. 

A representative of a labor organization proposed that the proviso 
be deleted entirely from the regulations. The witness who made this 
proposal argued that no employee who spends more than a substantial 
amount of time in nonexempt work is a bona fide executive, since such 
employee cannot have as his "primary duty" the management of the 
establishment in which he is employed. It is apparent that this wit
ness considered the term "primary duty" to be synonymous with 80 
percent of the employee's time. The ·testimony implied, therefore, 
that the exception from the limitation on nonexempt work also ex
empted the employee from the requirement that he have as his pri-
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mary duty the management of the establishment. It was this con
sider:ttion which was the basis of the proposal to abolish the proviso 
since it was feared that under the proviso an employee could spend 
all his time in nonexempt work and meet the requirements for exemp-

, tion. The witness ag-reed tl1at it might be reasonable to allow an em
ployee who is in "sole charge" to have some additional leeway with 
respect to the amount of nonexempt work that could be performed, 
but was opposed to the complete removal of the limitation with the 
apparent result of abolishing the "primarv duty" test.108 

Because of this apparent misunderstanding an explanation of how 
the proviso is applied in relation to the other tests of the reg-ulations, 
particularly the .primary duty test, is appropriate. I:£ "primary 
duty" means 80 percent of the employee's time it follows that an em
ployee who spends a f!Ubstantial amount of time in nonexempt work 
cannot have the management of the establishment as his primary 
duty. If this were true the proviso would have the effect of nullify
ing the "primary duty" test by implication, although it is clear that 
it is not expressly waived any more than are the other requirements of 
the regulations. I can see no justification for such an extreme con
struction of the term "primary duty." Such a meaning has not been 
given to the phrase "primary duty" by the Divisions and I doubt 
whether it can reasonably be given that meaning. 

The suggestion made at the hearing- that primary duty means the 
major part, or over 50 percent, of the employee's time,164 while a 
good rule of thumb in the ordinary case, does not seem r~asonable in 
all situations.100 An employee in sole charge of an establishment who 
spends over 50 percent of his time in managerial duties would 
certainly have management as his primary duty. On the other hand, 
I do not believe it is logical to say that an employee who spends 40 
percent of l1is time in one kind of duty and 30 percent in each of two 
additional kinds of work doe·s not have any of these duties as his pri
mary one. The measure of time spent in the managerial duties is a 
useful guide in determining whether management is the primary duty 
of a particular employee. However, it cannot be the sole test in situ
ntions where the employee does not spend over 50 percent of his time 
in managerial duties, but must be considered along with other pertinent 
factors. Some of these pertinent factors are the relative importance 
of the managerial duties as compared with other types of duties, the 
frequency with which the employee exercises discretionary power, his 
relative freedom from supervision, and the relationship between his 
salary and the wages paid other employees for the kind of nonexempt 
work performed by the supervisor.100 

I recommend that the proposal to delete the "sole charge" proviso 
from the reguhttions not be adopted and that it be made clear in the 
official explanation of the regulations that it does not waive any of the 
other requirements of the regulations, and that the "primary duty" 
test is to be applied as indicated above. 

'""Communications ·workers ot America, transcript, pp. 2669, 2704-2705. 
1" Transcript, pp. 81-82, 328, 344, 3205. 
, .. One labor witness who favored a 50-percent tt!st for "primary duty" testified that lt 

should not be applied ln all lnstnnces and thnt some ftexibllity In determining the "primary 
duty" was needed. See transcript, pp. 345-346. 

, .. At least one witness suggested that the primary duty of an executive could be deter
mined on the basis of a combination of time and responslb1llty. Transcript, pp. 3141-8142. 
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V. SECTION 541.2. THE -DEFINITION OF 
"ADMINIS'CRATIVE" 

The changes which would be made in the definition of "administra
tive," if the specific .Proposals contained in the notice of hearing were 
adopted, have been mdicated below by setting out section 541.2 of the 
P_ resent regulations, together with the proposed revisions. New 
language is -shown in italics while deleted language has lines. drawn 
through it. 

"8ECTI9N 541.2. Administrative. 

The term 'employee employed in a bona fide * * * adminis
trative * * * cn.pacity' in section 13 (a) (1) of the act shall 
mean any employe&-

(A) who is compensated for his services on a salary or fee basis 
at a rate of not less than $200 per month (exclusive of board, 
lodging, or other facilities), and 

(B) (1) who regularly and directly assists an employee employed 
in a bona fide e~ecutive or administrative capacity (as such 
terms are defined in these regulations), where such assistance 
is nonmanual in nature and requires the exercise of discretion 
and independent judgment; or 

(2) who performs under only general supervision, responsible 
fteftftl:aB:ual office or nonmanual field work, directly related 
to management policies or general business O)?erations, along 
specialized or technical lines requiring special training, ex
perience, or knowledge, and whiCh requires the exercise of 
discretion and independent judgment· or 

(3) whose work involves the execution under onJy general super
vision of special nonmanual assignments and tasks directly 
related to management policies or general business operations 
involving the exercise of discretion and independent judg
ment; and 

-f4t whe·is eHgageEl tit tFafts~ePtiftg geeEls ep passeH:~ePs ~ hlPe 
eM ~ redePB'I:S, 'HftElep ~ geH:eFM 8HpePViSl6ft, Fe9p6ll: 
ei9le eatstEle ~ * t11 speeisJ.hseEl ep teelrn:iea.l. ft8JtHl'e 1'6-
=g speeia.l tFaiRffig, expePieH:ee, ep lmewleElge, e.M whese 

· PeEtHiPe the exePeise * ElisePetieft e.M inElep6ll:EleH:t 
~aagmeftt. 

( 0) who does not devote mo'l'e than 8 hou'l's in the wo'l'kwe;ek to 
w07'k which is not an integmlpart of the fwnctions described 
insubsections (B) (1), (B) (~J,and (B) {3} ofthissection." 

The proposals in the notice of hearing would, if adopted, change 
the present regulations in three respects: ( 1) the addition of a new 
subsection (C) would provide a tolerance of 8 hours a week for the 
performance of nonexempt work by an administrative employee, 
and at the same time furnish a guide for determining nonexempt 
work in terms of the functions of the administrative employee; (2) by 
transferring the word "nonmanual" from its position in the present 
regulations where it directly precedes the word "office" and making 
it qualify the words "field work," it was intended to make it clear 
that it is immaterial whether office work is manual or nonmanual; and 
(3) subsection 541.2 (B) (4) which was adopted in 1942 to provide 

~ 



exemption for certain types of flight personnel engaged in ferrying 
aircraft would be deleted. 

These proposals raise two of the most important questions i.J;l rela
tion to the exemption of administrative employees: (1) What is 
''nonexempt" work~ and (2) How much nonexempt work may an em
ployee perform and still retain the exemption¥ The problems in
volved are similar to those raised in connection with the definition 
of "executive," with the additional complication that in the present 
regulations the definition of '.'administrative" includes no reference 
to "nonexempt" work. The experience of the Divisions reveals that 
there is considerable confusion as to the significance of the omis
sion.167 The proposals contained in the notice of hearing attempted to 
solve the problems by (1) defining nonexempt work as work whicp 
is not an "inte~al" part of the functions described in the regulation, 
and (2) by lirmting such nonexempt work to 8 hours a week. 

The testimony at the hearing substantiated the experience of the 
Divisions that confusion and mistmderstanding have resulted froJp. 
the omission of a specific rule with respect to the performance of 
nonexempt work by an administrative employee and also because of 
the lack of clarity with respect to the kind ofwork which would de
feat the exemption.188 The proposal in the J:!.otice of hearing to adopt 
a provision allowing a maximum of 8 hours a week of nonexempt 
work was supported in principle by witnesses representing manage
ment and labor (a 20-percent rule was preferred by some) .169 Most 
representatives of both industry and labor opposed the change, how
ever, usually for different reasons. 

Management opposition to the change was based on the belief that 
under the existing regulations a greater tolerance than 8 hours a week 
is available. In some instances, the testimony of these witnesses indi
cated their firm belief that there is no limitation under the regulations 
on the amount of nonexempt work that may be performed by an 
administrative employee.U0 Some representatives of management 
stated that they did not know of the Divisions' position that the 
performance of any "nonexempt" work which is not incidental to the 
exempt functions described in section 541.2 of the regulations will 
defeat the exemption. Other industry witnesses indicated familiarity 
with the Divisions' position but considered it to be inconsistent with 
certain court decisions,111 and some of the language contained in the 
report made by the presiding officer after the 1940 hearings.172 

The evidence disclosed, moreover, that for the reasons 'given above 
_some ?f. t~e e~ployers reJ?resented .at the h~r~ were not following 
the DIVISions' mterpretat10n ·and were cons1dermg employees exempt 

1"' It Is clear, however, that the omission was deliberate, since 1t was recommended by 
the presiding ollleer after the hearings ln 1940 with the statement that "It is believed that 
the employees in tbe administrative group are so heterogeneous ln function that It would 
present a disproportionately weighty problem in administration to determine what consti
tutes nonexempt work." Stein Report, p. 26. 

1• For example, see transcript pp, 16, 29 80, 102-108 299-301 1!92, 1060-1068 1177-
1178, 1192-1197, 1280, 11!61)....:1~67, 1919-192o, 3081-so83, 8o9o, 'a1o7, 3113, 3121-3128, 
3369-3370, 8449-3450, and S. L. Nos. 28 29 31 87 45 • 

.. Transcript, pp. 627-630, 1714, 20lB-201~, 2712-2713, 3635. See also 8. L. No. 102 
and S. S. Nos. 10, 13. 

1'" See, for example, the testimony on behalf of the National Association of Manufacturers, 
transcript, pp. 1119-1126, 1204, and of a witness representing several employers, tran· 
script pp. 1281-1283. 

" For example see transcript, pp. 1281-1282 3498-3499, and Exhibit No. 17. The wit
nesses relied on the following cases: Wa!Zlng v. Newman_,.61 F. Supp. 971; Stanger v. Glenn 
L. Martin, 1!6 F. Supp. 460 ; Gorchakof! v. OaUJortJ.ia Smpbtdldmg Corp., 63 F. Supp. 809; 
VecMola v. lVestern Found'l/ Oo., 7 W. 11. Cases 311. 

111 For example, see transcript, pp. 1854-1356. The language relied on by the witnesses 
Is found on p. 26 of the Stein Report. 

53 



as administrative employees even though they performed nonexempt 
work which was not incidental to the exempt functions.178 For these 
reasons some management representatives took the _position that the 
proposal for an 8-liour nonexempt work tolerance contained in the 
notice of hearing would, if adopted, have the effect of restricting 
the amount of nonexempt work that could be performed by an em
ployee without losing the exemption. 

On the other hand, some labor ·representatives opposed the 8-hour 
provision on the ground that, in view of the Divisions' present posi
tion, it would broaden the exemption. Some of the opposition by 
labor representatives seemed to be based on the assumption that under 
the :present rule the performance of "routine" work disqualified an 
admmistrative employee for exemption under all circumstances.m 
This view is not in accord with the Divisions' position that the exemp
tion is not defeated by the performance of routine work which is 
"incidental" to the exempt functions. 

It was clear from the testimony at the hearing that the confusion 
and misunderstanding concerning the meaning of the present regula
tions as they relate to the performance of nonexempt work by admin
istrative employees establish the need for the formulation of a definite 
rule which can be readily applied by employers, employees, and the 
Divisions' inspectors. 

The Nature of "Exempt" and "Nonexempt" Work in Relation to the Exemption 
of Administrative Employees 

Before recommending a rule with respect to the amount of non
exempt work that may be performed by an administrative employee 
without losing the exemption it is necessary to establish guides as to 
what constitutes exempt and nonexempt work. The presiding officer 
in his report following the hearings in 1940 did not attempt to estab
lish such guides, because he concluded that it was administratively 
impracticable. 

Although such a conclusion appeared fully justified in 1940 it is 
questionable whether it is true today. The term "administrative" was 
defined separately for the first time after the hearings in 1940. In 
1938, the original regulations had provided a single definition of the 
term "employee employed in a bona fide executive (and) administra
tive * * * capacity." The decision to define "administrative" 
separately was based upon a showing that a separate definition was 
needed to provide, among other things, for the "increasing use of per
sons whose authority is functional rather than departmental." 175 The 
definition which was adopted in 1940 recognized this change and in
troduced a concept with which there had been little, if any, e_x_perience 
and the full implications of which were as yet unknown. Moreover, 
the Divisions' total experience in enforcement of section 13 (a) (1) 
of the act and the regulations issued thereunder was still very limited 
in 1940. Under these circumstances it was not practicable at that time 
to attempt a separation of exempt from nonexempt work. 

The Divisions have now had more than 8 years of experience in en
forcing separate definitions. During that period, these separate 
meanings of executive and administrative have come into common 

1'18 One employer representative indicated that' nothing less thnn a decision of the 
Supreme Court would induce him to accept the Divisions' position. Transcript, pp. 
1380-1383. 

n• For example, see transcript, pp. 2731-2732. 
1'" Stein Report, p. 4. 



usage. Moreover, the courts have had the opportunity to construe 
the separate definitions and in doing so have recognized the difference 
bet,veen exempt and nonexempt work. This experience in the admin
istration of the regulations defining the term "administrative" has 
shown that it is practicable to establish general guides as to what con
stitutes exempt and nonexempt work. It has also been the Divisions' 
experience that it is often not possible to determine whether an em
ployee is exempt as an admimstrative employee unless his work is 
analyzed for the purpose of determining whether some or all of it is 
exempt or nonexempt in nature. 

The evidence submitted in connection with this proceeding as well as 
the experience of the Divisions in the administration of the present 
regulations indicate that the work generally performed by employees 
who perform administrative tasks may be classified into the following 
general categories for purposes of analysis: 170 (1) The work spe
cifically described in the regulations; (2) routine 177 work which is 
directly and closely related to the J?erformance of the work which is 
described in the regulations; and (3) routine work which is not related 
or is only remotely related to the administrative duties.· 

The work in category 1-that which is specifically described in the 
regulations as reqmring the exercise of discretion and independent 
judgment-is clearly exempt in nature. The evidence showed, how
ever, that the instances in which all the work of an administrative 
employee requires the e:..:ercise of discretion and independent judg
ment would be rare. 

Administrative employees normally spend a considerable part of 
their time performing work which if separated from their other duties 
would appear to be routine, or on a fairly low level, and which does not 
itself require the exercise of discretion and independent judgment, 
but which hn.s a direct and close relationship to the performance of 
the more important duties. The directness and closeness of this rela
tionship may vary depending- upon the nature of the job and the size 
and organization of the establishment in which the work is performed. 
This "directly and closely related" work includes routine work which 
necessarily arises out of the administrative duties, and routine work 
without which the employee's more important work cannot be per
formed properly. Such work is essential to the administrative work 
requiring the exercise of discretion and independent judgment and 
must be considered as exempt administrative work. It also includes 
a variety of routine tasks which may not be essential to the proper per
formance of the more important duties but which are functionally re
lated to them directly and closely. In this latter category are ac
tivities which an administrative employee may reasonably be expected 
to perform in connection with carrying out his administrative func
tions including duties which either facilitate or arise incidentally from 
the performance of such functions and are commonly performed in 
connection with them. 

These "directly and closely related" duties are distinguishable from 
the last group-those which are remotely related or completely un
related to the more llp.portant tasks. If the definition of nonexempt 

"'This classlftcation ts without regard to whether .the work Is manual or nonmanual. 
Tbe problem of manual work as 1t all~ects the exemption of administrative employees is 
discussed Inter in this report. · ' · 

tn As used In this report the word "routine" means work which does not require the 
exercise of discretion and Independent judgment: It Is not nece881lrUy restricted to work 
which is repetitive In nature. 
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work is limited to work which is entire~y unrelated, or onJ.y remotely 
related, to the administrative work, any difficulty involved m separat
in~ exempt from. nonexempt work will largely disappear. Moreover, 
it IS my conclusion, on the basis of all the evidence, that it is entirely 
proper to class as exempt work all work which can reasonably be 
considered directly and closely related to the performance of the ad
ministrative duties. 

I recommend that for the purposes of the definition of "bona 
fide * * * administrative * * * capacity," exempt work 
should be considered to include the work described in the regulations 
and any routine work which is "directly and closely related" to its per
formancei but should not include work which is unrelated or only re
motely re ated to the responsible work. The adoption of the phrase 
"directly and closely related" is recommended in preference to the term 
"an integral part" which was proposed in the notice of hearing for 
reasons similar to those discussed in connection with the definition of 
"executive." In my opinion the phrase "directly and closely related" 
more accurately describes the relatio~ship between the exempt admin
istrative work as outlined in the regulations and the routine work which 
should also be considered exempt. In this respect the recommenda
tion makes the definition of "administrative" comparable to the defini
tion of ''executive" and the standards for determining what is exempt 
work for the executive, insofar as they are pertinent, will be appli
cable to the administrative employee. 

Some illustrations may be helpful in clarifying the differences be
tween work which is directly and closely related to the performance of 
the administrative duties and work which is unrelated or only remotely 
related to them. For purposes of illustration we may take the case of 
a high-salaried management consultant about whose exempt status as 
an administrative employee there is no doubt. The particular em
ployee is employed by a firm of consultants and perfor:ms work in which 
he cu!;!tomarily and regularly exercises discretion and independent 
judgment. The work consist& primarily of analyzing, and recommend
ing changes in, the business operations of his employer's client. This 
work falls in the category of exempt work described in the regulations. 

In the course of ;E>erforming that work, the consultant makes ex
tensive notes recordmg the flow of work and materials through the 
office and plant of the client. Standing alone or separated from the 
primary duty such note-making would be routine in nature. How
ever, this is work without which the more important work cannot be 
performed properly. It is "directly and closely related" to the ad
ministrative work and is therefore exempt work. Upon his return to 
the office of his employer the consultant personally types his report 
and draws, first in rough and then in final form, a proposed table of 
organization to be submitted with it. Although all this work may 
not be essential to the proper performance of his more important 
work, it is all directly_and closely related to that work and should be 
considered exempt. While it is possible to assign the typing and final 
drafting to a nonexempt employee and in fact it is frequently the prac
tice to do so, I do not believe it is reasonable to require as a condition 
of exemption that. it be so delegated. 

Finally, if because this particular e:r;nployee has a special skill in 
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such work, he also drafts tables of organization proposed by other 
consultants, he would then be performing routine work wholly un
related, or at best only remotely related, to his JUOre important work. 
The unrelated or remotely related character of this last cate~ory of 
work is easily recognized. No valid reason appears why this work 
should not be separated from the other duties and considered to be 
nonexempt work. 

Another illustration is the credit manager who makes and adminis
ters the credit policy of his employer. Establishing credit limits for 
customers and authorizing the shiJ?ment of orders on credit, including 
the decisions to exceed or otherwise vary these limits in the case of 
{>articular customers, would be exempt work of the kind specifically 
described in the regulations. Work which is directly and closely re
lated to these exempt duties may include such activities as checking 
the status of accounts to determine whether the credit limit would be 
exceeded ·by the shipment of a new order, removing credit reports from 
the files for analysis, and writing letters giving credit data and ex
perience to other employers or credit a~encies. On the other hand, 
any general office or bookkeeping work Is nonexempt work.. For in
stance, posting to the accounts receivable ledger would be only remotely 
related to his administrative work and must be considered nonexem_pt. 

One phase of the work of an administrative assistant to a bona fide 
executive or administrative employee provides another illustration. 
The work of determining whether to answer correspondence per
sonallyi call it to his superior's attention, or route it to someone else 
for rep y requires the exercise of discretion and independent judgment 
and is exempt work of the kind described in the regulations. Opening 
the mail for the purpose of reading it to make the decisions indicated 
will be directly and closely related to the administrative work de
scribed. However, merely opening mail and placing it unread before 
his superior or some other ~erson would be related only remotely, if 
at all, to any work requirmg the exercise of discretion and inde
pendent judgment. 

The following additional examples may also be of value in applying 
these principles. A traffic manager is employed to handle the com
pany's transportation problems. The exempt work performed by 
such an employee would include plann~ng the most economical and 
quickest routes for shipping merchandise to and from the plant, con
tracting for common carrier and other transportation facilities, nego
tiating with carriers for adjustments for damages to merchandise in 
transit and making the necessary rearrangements resulting from de
lays, damages or irregularities in transit. This employee may also 
spend part of his time taking "city orders" (for local deliveries) over 
the telephone. The order-taking is a routine function not "directly 
and closely related" to the exempt work and must be considered 
nonexempt. 

An office manager who does not supervise two or more employees 
would not meet the requirements for exemption as an executive em
ployee but may possibly qualify for exemption as an administrative 
employee. Such .an employee may perform administrative duties, 
such as the execution of the employer's credit policy, the management 
of the company's traffic, purchasing, and other responsible office work, 
requiring the customary and regular .exercise of discretion and judg
ment, which are clearly exempt. On the other hand, this office 
manager may perform all the bookkeepin~, prepare payrolls, and 
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send out monthly statements of account. These latter activities are 
not "directly and closely related" to the exempt functions and are 
not exempt. 
The Tolerance for Nonexempt Work 

The notice of hearing proposed an 8-hour weekly tolerance for non
exempt work. As I have stated above, this proposal was opposed by 
some representatives of both management and labor because they held 
opposing views as to what rule is followed by the Divisions and what 
rule the courts would follow. Some management representatives 
urged that no limitation be placed on the amount of nonexempt work 
which may be performed by administrative employees,178 while labor 
representatives took the position that the performance of any non
exempt work should defeat the exemption.170 

It seems clear to me from all the evidence that the continued applica
tion of the rule that the performance of any amount of nonexempt 
work defeats the exemption of an administrative employee is imprac
ticable and undesirable. The evidence shows that many bona fide 
administrative employees do not spend all their time in the perform
ance of exempt work even under the construction of exempt work 
recommended above. The variety of functions included in the normal 
jobs of many administrative employees, and the fact that highly paid 
employees holding important administrative positions may well per
form some unrelated routine work, make it apparent that there should 
be some tolerance for work which is unrelated or only remotely related 
to the administrative duties. 

It is equally clear that if the recommendation of some management 
representatives is followed and no limitation is placed on the amount 
of nonexempt work which may be performed by an administrative 
employee, the exemption will be applicable to employees who spend 
practically all their time performing duties of a routine or purely 
clerical nature unrelated to the exempt work described in the regula
tions. Such a rule would be entirely inconsistent with the intent of 
Con~ress in exempting employees "employed in a bona fide * * * 
admmistrative * * * capacity." I believe it is improper to clas
sify as a bona fide administrative employee one who is not required to 
perform exempt work at least as a primary characteristic of his job. 
I therefore recommend the rejection of the proposal to omit any limi
tation on the performance of nonexempt work, as well a.s the proposal 
to allow no nonexempt work. 

A number of witnesses proposed that the test of exemption be the 
"major" duties of the employee.18

" In eJl'ect, this would allow a 50-
percent tolerance for nonexempt work. Such a broad tolerance, su
perimposed upon the interpretation recommended in connection with 
determining whether a particular ldnd of work is exempt or non
exempt would have the effect, in many instances, of exempting pri
marily clerical employees. These proposals must also be rejected. 

The proposal in the notice of hearing for an 8-hour weekly, rather 
than a percentage, tolerance for nonexempt work, was made to pro
vide certainty i:p. the rule. As indicated in the discussion of the non
exempt work tolerance for executives, the certainty of an 8-hour rule 
is less desirable than the flexibility of 'a 20-percent rule. The pro-

171 See, for example, transcript, pp. 87-89, 1000-10615, 1280, Hi61S-11S67. 
1" See, for example, transcript, pp. 1942, 2732. 
,., Transcript, pp. 06, 1774, 1883, and 1921. See also S. L. No. 126. 
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posal to state the tolerance for administrative employees in terms of 
a definite number of hours a week is therefore not recommended. 

Basically, however, the proposal in the notice of hearing was in
tended to provide a tolerance of approximately 20 percent. There 
was substantial support for such a 20-percent nonexempt work toler
ance at the hearing.181 The experience of the Divisions in applying a. 
20-percent tolerance for executive and professional employees lias 
proved that such a tolerance is reasonable and has worked well. There 
appears to be no persuasive reason, on the basis of the record or the 
Divisions' experience, why the tolerance for the amount of nonexempt 
work which may be performed by administrative employees should 
be materially different from that allowed executive or professional 
employees. 

Among employees performing administrative work, as in the case 
of supervisory employees, there are many holding jobs which consist 
of both exempt and purely clerical duties. An "administrative" em
ployee whose more important duties do not take up all his time may 
typically be assigned a routine function, such as keeping one of the 
ledgers or making up payrolls. While it is entirely reason.able to 
exempt an employee who performs a small amount of such unrelated 
clerical or other low-level work, it wQuld be contrary to the purposes 
of sections 7 (a) and 13 (a) (1) of the act to extend the exemption 
to employees who spend a substantial amount of time in such activities. 

I recommend that the definition of "employee emJ?loyed in a bona 
fide * * * administrative * * * capacity" mclude a provi
sion limiting the amount of none:xempt work tl1at he may perform to 
20 percent of his hours worked in the workweek. The recommenda
tion to base the tolerance on the employee's own time is made for 
reasons similar to those indicated in the discussion of "executive" 
above. 
Nonmanual Work 

The proposal in the notice of hearing would change the phrase 
"nonmanual office or field work" contained in the present regulations 
to read "office or nonmanual field work." It was the purpose of this 
proposal to make it clear that office work regardless of whether it is 
manual or nonmanual in nature is exempt work if it has the other 
characteristics of exempt work described in the regulations. The 
language of the present regulation has led to misunderstanding be
cause it implies that only·"nonmanual" office work may be considered 
exempt. This has not been the fnterpretation followed by the Divi
sions. The revised language was proposed in order to make it clear 
that with respect to office work the question whether it is manual 
or nonmanual is immaterial. The Divisions' interpretation and the 
proposed language recognizes the accepted usage of the term "white
collar" to include all office. workers and is consistent with the purpose 
of including in the administrative exemption only employees who are 
basically "white-collar" employees.182 

This proposed change met with the .approval of many witnesses 
at the hearing. There was some opposition to the change, but this 
opposition appeared to be· based on a misunderstanding of the Di-

"'Rt>e. for ernmpiP, trnnserlpt pn. 627-630, 1714, 2018-2019, 2712-2713, and 3635. 
See nl~o S. r,. No. 102 and S. s. Nos. 10, 18. · 

:aa See Stein Report, p. 28. 
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visions' present rule.188 Some witnesses apparently believed that the 
proposed change would have the effect of exen1pting persons employed 
in the routine operation of office machines, such as bookkeeping ma
chine operators, calculating machine o:perators, typists, sorting ma
chine operators, punch card operators, numeograph machine operators, 
or other employees doing similar routine office work. It is difficult 
to see how such a conclusion can be drawn from the transfer of the 
word "nonmanual," in view of the rema.ining language of the regula
tions. While it is true that such employees would be engaged in office 
work within the meaning of the proposed regulations they would not 
qualify for exemption smce they could not meet the other require
ments of the regulations. The recommendation, made elsewhere in 
this report, '"ith respect to the meaning to be given the phrase "directly 
related to management policies or general business operations" fur
nishes additional assurance that machine operators or other office 
employees doing low-level work will not qualify for exemption. The 
routine nature of the office machine operator's work is sufficient to 
make the exemption inapplicable. Under the circumstances, there is 
no valid reason why office work should be classified as manual or non-
manual in nature for purposes of the exemption. . 

A number of management representatives proposed the deletion of 
the word "nonmanual" from tlie regulations thereby making it pos
sible to extend the exemption to persons performing manual wor"k.184 

The adoption of such proposals to delete the word "nonmanual" would 
change the character of the. "administrative'' exemption and might 
even make it f.ossible to extend it to include craftsmen and highly 
skilled manua workers of various kinds who may also exercise discre
tion and judgment in their work. This would be entirely inconsistent 
with the principle followed by the Divisions that the "administrative" 
exemption is basically an exemption for "white-collar" employees. No 
persuasive reasons for adopting such a basic change were presented, 
nor was there any evidence that the present rule limiting tliis exemp
tion to office workers and other "white-collar" employees works un
fairly or is inconsistent with the general understanding of the term. 
I therefore recommend that· the proposal to delete the word "non
manual" :from the definition of the term "administrative" be rejected. 

The recommendations made above should not be interpreted as a 
complete prohibition against the performance of any manual work 
by an "administrative" employee. The performance by an otherwise 
exempt administrative employee of some manual work which is di
rectly and closely related to the work r~uiring the exercise of dis
cretion and independent judgment is not mconsistent with the . prin
ciple that the exemption is limited to "white-collar" employees. How
ever, if the employee performs so much manual work that he cannot 
be said to be primarily engaged in office or nonm.anual field work, 
he is not basically a "white-collar" employee and should not qualiey 
for exemption as a bona fide administrative employee, even if the 
manual work he performs is directly and closely related to the work 
requirin~ the exercise of discretion and independent judgment. Thus, 
it IS obvwus that employees wh<> spend most of their ·time in using 

111 For example, see transcript. pp. 109-110, 890--891, ~84-687, 1068--1066, 1818-1814, 
1455-1456, 1482-1488 2733, 2755-2756. . 

""'Ch!ca~ro Association of Commerce and IndustrY, S. L. No. 88 ; Northern Natural Gas 
Co., S. L. No. GG; National Gas Pipeline Co. of .America, S. L. No. 64. See also S. L. 
No~. 88, 132. 
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tools, instruments, machinery, or other equipment, or in performing 
repetitive operations with their hands, no matter how much skill is 
required, would not be bona fide administrative employees within 
the meaning of these regulations. An office employee, on the other 
hand, is a ''white-collar" worker. Under the proposed regulations an 
office employee would not lose the exemption on the grounds that he is 
not primarily engaged in "nonmanual" work although he would lose 
the exemption if he failed to meet any of the other requirements. 

Exemption as an administrative employee is not inconsistent, more
over, with the performance of a small amount of manual work of the 
kind which is unrelated or only remotely related to tha administrative 
duties. The recommended lan~age providing a tolerance for non
exempt work will therefore allow the performance of nonexempt 
manual work within the 20 percent allowed for all types of nonexempt 
work. 

I recommend that the phrase "nonmanual office or field work" in 
the· present regulations be amended to read "office or nonmanual field 
work" and that this phrase be interpreted as explained. 

There have been instances in the experience of the Divisions of "bona 
fide" administrative employees who performed nonmanual work in
volving considerable responsibility and requiring the exercise of dis
cretion and independent judgment but who performed their work 
in a place which conceivably might not be characterized as either 
"office" or "field." Assuming such employees otherwise meet the re
quirements of the regulations, there appears to be no reason for denying 
them the exemption. For example, an otherwise exempt efficiency 
expert should not be denied the exemption merely because he does 
a large part of his work in the plant, rather than in an office. I there
fore recommend that the phrase "field work" be interpreted to include 
all work which is not "office" work, regardl~ss of whether it is per
formed at or away from the employer's plant or other place of business. 
Primary Duty 0 • • Directly Related to Management Policies or Generai 

Business Op~rations 
In recommending the interpretation of exempt work explained 

above,.it is intended to provide exemption only for employees who are 
primarily engaged in the responsible work which is characteristic of 
employment in a bona fide administrative capacity. There seems to 
be a need to incorporate in the regulations language which will empha
size the primary characteristic of a bona fide administrative employee's 
employment. The present definition of "executive" requires that the 

·exempt employee have management as his primary duty. This re-
-quirement has been effective in emphasizing- the primary characteristic 
of a bona fide executive as a manager. The addition of a similar 
requirement to the definition of "administrative" will clarify the defini
tion by placing the major emphasis on the character of the employee's 
job as a whole. 

In view of the meaning which I am recommending below to be given 
to the phrase "directly related to management policies or gene;ral busi
ness operations," it is apparent that the word "responsible" as it 
appears in subsection 541.2 (B) (2) of the present regulations is un
necessary. Moreover, it should be made Clear that the same standard 
is applicable to all three types of administrative employee. The in
clusion of the word "responsible" in-one subsection, while omitting it 
from the other two subsections, might lead to confusion. 
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I therefore recommend that the definition of "bona fide • * * 
administrative" include a requirement that the employee must have 
a-s his primary duty office or nonmanual field work directly related to 
management policies or general business.operations (as that plum;;e is 
modified and explained below) . I also recommend the deletion of the 
word "responsible" in subsection 541.2 (B) (2). 

A numoer of proposals were made to change in various ways, or to 
delete in whole or in part, the phrase "directly related to management 
policies or general business operations" which appears in paragraphs 
541.2 (B) (2) and 541.2 (B) (3) of the regulations.185 The nature of 
these proposals and the reasons given to support them indicated that in 
general the phrase was interpreted differently by labor and manage
ment.180 Both groups criticized the phrase. Labor representatives 
thought it was too broad, while management representatives generally 
considered it too restrictive. 

Witnesses representing labor proposed that the phrase be altered in 
various ways. It was proposed that the phrase "general business oper
ations" be d~leted, leaving the language "directly related to manage
ment policies." 187 The reason given for this proposed change was 
that the present language is "too broad." Another witness urged that 
the phrase be revised to require that the administrative employee 
"carry on * * * work directly related to the administrative rather 
than the production operations of the company." 188 It was also 
procrosed that the phrase be changed to read "general business policies" 
or general business policy operations" because the present language 
gives the exemption a scope "so wide that it has almost no meaning." 180 

Some industry representatives also urged that the phrase be deleted, 
while others proposed various modifications. One industry repre
sentative urged its deletion for the reason that it is "more or less ob
scure and not susceptible to precise definition", 100 another for the rea
son that it "actually imposes no restrictions and tends therefore to 
confuse the proper application by employers of the otherwise readily 
understood provisions of these subsections".101 On the other hand, 
one employer representative urged that the phrase be deleted "for the 
reason that the phrase in the existing regulations, as it has heretofore 
been construed, renders it too narrow and restrictive and, in fact, limits 
the exemption for administrative employees to those who are in the 
top levels of management, where they are engaged in the determina
tion of basic policies." 192 One witness representing employer groups 
urged that the phrase be "applied broadly, so as to include any depart
ment of work which forms an integral part of the business activity in
volved, whether affecting production, development or administrative' 
responsibilities." 198 Another employer representative, also because he 
believed the present language to be unduly restrictive, urged that the 
phrase be revised to "directly related to .management policies or in the 
regular course of -business of his employer, or of a supplier or customer 
of his employer." This employer also submitted a brief directed in 

110 The phrnse is not contnlned in pnrngrnph IS41.2 (B) (1) which describes the "direct 
aBBistnnt' type of ndmlnlstratlve employee. 

'"See, for exnmple, trnnscrlpt, pp, 86, 347-348, 1263-1264, 1896-1899, and 8353-33117. 
SIT Natlonnl Ft>dcrntion of Snhtrled Unions, transcript, p. 2776. · 
'"Sylvia Gottlieb, Communications Workers of Americn, transcript, p. 2677. 
sao Jnternntlonnl Lndles Garment Workers Unlon, -AFL, trnnacrlpt, pp. 328-829. 
' 00 Northern Nnturnl Gas Com pony, S. L. No. IS6. 
,., Stnndnrd on·compnny (Ohio), trnnscrlpt, p. 1359; nlso p. 1399. 
' 12 Petroleum Equipment Suppliers Association, transcript, p. 8514. 
111 Francis S. Walker, representing the American Merchant Marine Institute, Inc., and the 

New York Shipping Aseoclntiou, transcript, pp. 1771, 1776. 
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its entirety at the Divisions' construction of the phrase, contending 
that it is ''neither a reasonable interpretation of the language of sub
divisions (B) (2) and (B) (3) nor consistent with the purpose of 
the subdivision as disclosed by * * * the Stein Report." 194 

It is evident that the purpose and meaning of the phrase "directly 
related to management policies or general business operations" as it 
is used in the regulations has been the subject of some misunderstand
ing. However, 1 do not believe that this fa'ct in itself 'yarrants ex
tensive changes in the language of the regulations, but it does indicate 
a need_for explanation and clarification. 

The phrase "directly related to management policies or general 
business operations" should describe those types of activities relating 
to the administrative as distinguished from the "production" opera· 
tions of a business. In addition to describing the types of activities, 
the phrase should limit the exemption to persons who perform work 
of substantial importance to the management or operation of the 
business. 

The administrative operations. of the business include the work per
formed by so-called white-collar employees engaged in "servicing" a 
business as, for example, advising the management, .Planning, negotia
ting, representing the company, purchasing, promotmg sales, and busi· 
ness research and control. 

As used to describe work of substantial imR.ortance to the manage
ment or operation of the business, the phrnse directly related to man
agement policies or general business operations" is not limited to 
persons who participate in the formulation of management policies or 
in the operation of the business as a whole. Employees whose work is 
"directly related" to management policies or to general business oper
ations include those whose work affects policy or whose responsibility 
it is to execute or carry it out. The phrase also inchides a wide variety 
of persons who either carry out maJor assignments in conducting the 
operations of the business, or whose work affects business operations to 
a substantial degree, even though their assignments or tasks relate to 
the operation of a particular segment of the business. 

It is not possible to lay down specific rules that will indicate the 
precise point at which work becomes of substantial importance to the 
management or operation of a business. It should be clear that the 
cashier of a bank performs work at a responsible level and may there
fore be said to be performing work directly r~lated to management 
policies or general business operations. On· the other hand, the bank 
teller does not. Likewise it is clear that bookkeepers, secretaries and 
clerks of various kinds hold the run-of-the-mine positions in any ordi
nary business and are not rerforming work directly related to man
agement policies or genera business operations. On the other hand, 
a tax consultant employed either by an individual company or by a 
firm of consultants is ordinarily doing work of substantial importance 
to the management or operation of a business. 

An employee performing r~mti?-e clerical duties obviously is not 
performing work of substantml Importance to the management or 
operation of the business even though he may exercise some measure of 
discretion and judgment as to the maimer in which he performs his 
clerical tasks. A messenger boy who is entrusted with carrying large 
sums of money or securities cannot be said to be doing work of impor-

... American Locomotive Company, transcript, pp. 1258--1270 and S. S. No. 3. 
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-tance to the business even though serious consequences may flow from 
his neglect. An employee operating very expensive equipment may 
cause serious loss to his employer by the improper performance of his 
duties. An inspector as, for example, for an insurance company, may 
cause loss to his employer by the failure to perform his job properly. 
But such employees, obviously, are not performing work of such sub
stantial importance to the management or operation of the business 
that it can be said to be "directly related to management policies or 
generalbusiness operations" as that phrase is used here. 

Some firms employ persons whom they describe as "statisticians". 
If all such a person does, in effect, is to tabulate data, he clearly should 
not be treated as exempt. However, if such an employee makes an
alyses of data and draws conclusions which are important to the de
termination of, or which, in fact, determine financial or other policy, 
clearly he should be regarded as doing work directly related to manage
ment policies or general business operations. Similarly, a personnel 
employee may be a clerk at a hiring window of a plant, or he may 
be a man who determines or affects personnel policies affecting all 
the workers in his plant. In the latter case, he is clearly doing work 
directly related to management policies or general business operations. 
These examples illustrate the two extremes. In each case, between 
these extreme types there are many employees whose work may be of 
substantial importance to the management or operation of the busi
ness, depending upon the particular facts. 

Another example of an employee whose work may be important to 
the welfare of the business is a buyer of a particular article or equip
ment. Where such work is of substantial importance to the manage
ment or operation of the business, even though it may be limited to 
purchasing for a particular department of the business, it is directly 
related to management policies or general business operations. 

Typically, the test of "directly related to management policie~ or 
general business operations" will also be met by such persons as ad
visory specialists and consultants of various kinds, credit managers, 
safety directors, claim agents and adjusters, auditors, wage-rate anal
ysts, tax experts, account executives of advertising agencies, customers' 
brokers in stock exchange firms, promotion men, and many others. It 
should be noted in this connection that an employer's volume of activ
ities may make it necessary to employ a number of employees in some 
of these categories. The fact that there are a number of other em
ployees of the same employer carrying out assignments of the same 
relative impo1tance or performing identical work should not affect 
the determination of whether they meet this test so long as the work of 
each such employee is of substantial importance to the management 
or operation of the business. 

A word of caution appears necessary in connection with the ex
amples given here. The use of illustrative job titl~s of employees 
ordinarily doing work of substantial importance to the ma.nagement or 
operation of the business should not be construed as a finding that 
employees holding such titles are exempt or even that they are per
forming work directly related to management policies- or general busi· 
ness operations under all circumstances. They are intended only to 
indicate, in _general, the types of employees who might be expected to 
meet this particular requirement under the usual circumstances of their 
employment. In any specific case, it is the actual work performance 



which determines whether the test is met. In order to qualify for 
exemption such employees would also have to meet the other require
ments of the regulations including the salary requirement, the re
quirement with respect to discretion and judgment, and the limitation 
on nonexempt work. 

The phrase "directly related to management policies or general 
_business operations" as used in the recommnded regulations should 
not exclude from the exemption em,ployees whose duties relate directly 
to the management policies or to the general business operations of 
their employers' customers. For example, many bona fide administra
tive employees perform important functions as advisors and consul
tants but are empl~ed by a concern engaged in furnishing such 
se~ices for a fee. Typical instanbes are tax experts, labor relations 
consultants, fu1ancial consultants, or resident buyers. Such employees, 
if they meet the other requirments of the regulations, should qualify 
for exemption regardless of whether the management policies or gen
eral business operations to which their work is directly related are 
thoso of their employers' clients or customers, or those of their 
employer. 

I recommend that the phrase "directly 1·alated to mana~ement polic
ies or general business operations" be amended to read 'directly re
lated to management policies or general business operations of his 
employer-or his employer's customers" and that the phrase be inter
preted as explained ~hove. 

Discretion and Independent Judgment 

Testimony at the hearing and the experience of the Divisions indi
cate that there is need for clarification and definition of the phrase 
"the exercise of dis&retion and independent judgment" which appears 
in each of the three paragraphs in subsection 541.2 (B) of the present 
regulation. 11M! 

In general, the exercise of discretion and independent judgment in
volves the comparison and the evaluation of possible courses of con<}uct 
and acting or making a decision after the various possibilities have 
been considered. The term as used in the regulations, moreover, 
implies that the person has the authority or :power to make an inde
pendent choice, free from immediate directiOn or supervision and 
with respect to matters of some significance. 

The term is not as precise and objective as some other terms in the 
regulations. It must be applied in the light of all the facts involved 
in the particular employment situation in which the question arises. 
In general, the Divisions, the courts, and employers and employees 
have been able to apply the te:J;'lil to particular factual situations in a 
reasonable manner. In so applying it, the Divisions have given it the 
meaning indicated apove. Similarly, without actually attemptmg to 
define the term, the courts have given it the meaning suggested aoove 
in applying it in particular cases.196 

There have been instances in the experience of the Divisions, how
ever, in which the term "discretion and independent judgment" has 
been misunderstood .and ~sapplied by employers and employees. 
Difficulty has been encountered most frequently in cases involving the 

,.. Transcript, pp. 1388. 11164, 2226. See also. transcript pp. 1169-1174, 639-644. 
,.. See, for example, Walllnq v. Bterztnq Ice Oo., 69 F. Supp. 6611, reversed on other 

grounds. 1611 F. (2d) 2611 (CCA 10). See also Oonnen v. Delaware Alrcraft IndUBtries, Ill! 
AU. (2d) 687. 
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following: ( 1) confusion between the exercise of discretion and inde
pendent judgment and the use of skill in applying techniques, pro
cedures or specific standards; ( 2) misapplication of the term to 
employees making decisions relatmg to matters of little consequence; 
( 3) misunderstanding with respect to the frequency with which dis
cretion and independent judgment must be exercised. 

Perhaps the most frequent cause of misapplication of the term 
"discretwn and independent judgment" is the failure to distinguish 
it from the use of skill in various respects. An employee who merely 
applies his knowledge in following prescribed procedures or deter
uuning which procedure to follow, or who determines whether speci
fied standards are met or whether an object falls into one or another 
of a number of definite grades, classes or other categories, with or 
without the use of testing or measuring devices, is not exercising 
discretion and independent judgment within the meaning of the regu
lations. This is true even if there is some leeway in reaching a conclu
sion, us when an acceptable standard includes a range or u. tolerance 
above or below a specified standard. 

A typical example of the application of skills and procedures is 
ordinury inspection work of variOus kinds. Inspectors normally per
form specialized work along standardized lines involving well estab
lished techniques and procedures which may have been catalogued 
and described in manuals or other sources. Such inspectors rely on 
teclmiques and skills ucqujred by special training or experience. '!'hey 
may have -some leeway m the performance ot their work but only 
within closely prescriued limits. Employees of this type may make 
recommendations on the basis of the information they develop in the 
course of their inspections (as for example to accept or reject an insur
auce risk or a product manufactured to specificati9ns), but theoo rec
ommendations are based on the development of the facts as to whether 
there is conformity with the prescribed standards. In such cases a 
decision to depart from the prescribed standards or the permitted 
tolerance is typically made by the inspector's superior. The inspector 
is engaged in exercising skill rather than discretion and independent 
judgment within the meaning of the regulations. 

A related group of employees usually called examiners or graders 
perform similar work involving the comparison of products with 
established standards which are frequently catalogued. Often, after 
continued reference to the written standards, or through experience, 
the employee acquires sufficient knowledge so that reference to written 
standards is unnecessary. The substitution of the employee's memory 
for the manual of standards does not convert the character of the work 
performed to work requiring the exercise of discretion and independ
ent judgment as required by the regulations. The mere fact that the 
empleyee uses his know ledge and experience does not change his 
decision, i. e., that the product does or does not conform with the 
established standard, into a real decision in a significant matter. 

For example, certain "graders" of logs or lumber turn over each 
"stick" to see both sides, after which a crayon mark is made to indicate 
the grade. These lumber grades are well established and the em
ployee's familiarity with them stems from his experience and training. 
Skill rather than discretion and independent judgment is exercised 
in grading the lumber. This does not necessarily mean, however, 
that all employees who grade lumber or other commodities are not 
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exercising discretion and independent judgment. Grading of com
modities for which there are no recognized or established standards 
may require the exercise of discretion and independent judgment as 
contemplated by the regulations. In addition, in those situations 
in which an otherwise exempt buyer does grading, the grading, even 
though routine work, may be considered exempt if it is directly and 
closely related to the exempt buying. 

Another type of situation where skill in the application of tech
niques and procedures is sometimes confused with discretion and 
independent judgment is the "screening" of applicants by a personnel 
clerk Typically such an employee will interview applicants and 
obtain from thPm datn. regarding their qualifications and fitness for 
employment. These data may be entered on a form specially pre
pared for the purpose. The "screening" operation consists of re]ect.
mg all applicants who do not meet standards for the particular job 
or for employment by the company. The standards are usually set by 
the employee's superior or other company officials, and the decision 
to hire from the group of applicantR who do meet the standards is 
similarly made by other company officials. It seems clear that such 
a personnel clerk does not exPrrise discretion and independent judg
ment as required by the regulations. On the other hand an exempt 
personnel manager will often perform similar functions; that is, he will 
mterview applicants to obtnin th~ necessary data and eliminate 
applicants who are not qualified. The persmmel manager will then 
hire one of the qualified applicants. Thus, when the interviewing and 
screening are performed by the personnel manager who does the 
hiring they constitute exempt work, even though routine, because, as 
has been indicated previously, this work is directly and closely related 
to the employee's exempt functions. 

The second type of situation in which some difficulty with this phrase 
has been experienced was pointed up by the suggestion made by a wit
ness at the hearing that the regulatwns be amended to require the ex
ercise of "substantial" discretion and independent judgment.107 This 
difficulty relates to the level or importance of the matters with respect 
to which the employee may make decisions. In one sense almost every 
employee is required to use some discretion and independent judgment. 
Thus, it is frequently left to a truck driver to decide which route to 
follow in going from one place to another; the shipping clerk is nor
mally permitted to dec.ide the method of packing and the mode of ship
ment of small orders; and the bookkeeper may usually decide whether 
he will post first to one ledger father than another. Yet it is obvious 
that these decisions do not constitute the exercise of discretion and in
dependent judgment at the level contemplated by the regulations. The 
Divisions have consistently taken the position that decisions of this 
nature concerning relatively unimportant matters are not those in
tended by the regulations, but that the discretion and independent 
judgment exercised must be real and substanHal, that is, they must be 
exercised with respect to matters of consequence. This interpretation 
has also been followed by courts in decisions involving the application 
of the regulations to particular cases. 

It is not possible to state a general rule which will distinguish in each 
of the many thousands of possible factual situations between the mak
ing of real decisions in significant ~atters and the making of choices 

,... Transcript, p. 11128. 
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involving matters of little or no consequence. It should be :made clear, 
however, that the term '~discretion and independent jwlgment," within 
the mea11ing of the regulatio11s~ does not r1pply to the kind:; of decisions 
110r:iW.z.l1y • .-,ad& by .cl~:i'kal all~_similat· t;)'{-•E!S vf eluyloyt:~fl. The term 
does a.pply to the kmcts <• E dt:.:;lsJon,; noi':mrdly 1nar.ln uy ~r~ons who for
mulat~ o;: p&rt.idpa.ts in the formubtion of policy within their spheres 
of re<;por,S'lbiliq Dr \vlw ~xercise u,uLho:::ity >vithin n i'·idil range to com
rr~it tl1e:ir er.a.ployer ill substil.nt~al J.'t.,_pfletfl Jl.un.ncially ,:r.;- otherwise. 
The Bguln,tions1 how.::·v-,:n·, do not t·br-tuire il11~ tl.,;:m:d:o., o:f cl1Rc1·etion and 
i.nd~::pandeii.t judgment at so high .1. level. The. regulations also con
tempta.t.e tha kind of discretion arul indepinldtl!t judgment exercised by 
an c:.dmini.~t.:rativ., uJ>:;istant t.o an executive, "h(l withuut specific in
structions Gr· pres\:.:rib-:d procedures, ananges :il-.-wrvie\d and meetings, 
nnd handles callers ai;d mwtings h.nnself where t1Le t.X6l;o:;tive's persona-l 
attention is not r<'IJ.rtii·ccl.. It includes t.he kil~::l of. dis.-·.retion and inde
pendent judgn1em· e.xorcised by a i;ust.omel''s hHin m a h.rokeru.ga house 
ru deciding \i-hat rerummendatjon., w mBk.:J tot. cust~mH?.I for the pur
chas~; o:f sB<:.uritie,3. :~t may indude the 1-ind of di~H'.tion a.nd judg
ment e;.ercisnd by bv.ysrs, certain wh\..lesala sa.lesmtn, representatives, 
and other contact pt-r;:;ons \Vhv are giv~n rea:;onableiatitude in carrying 
on negotiations on behalf of the.ir employers. 

It is desirable at this point to emphas1ze that the t6i'ni '1discretion 
and indepmident judgment" as used m the yeguhtions does not neces
sarily imply that th<. decisivns made bJ. the 6rr.tploye..;, must llave a 
finality that goes with unlimited authority ~nJ a com.Plete abs~nee of 
rev-iew. The dooisio;:ts made as a result of the ~;xermse of discretion 
and independent judgment rnay consist of recom.mendations for action 
rather than the actual taking of action. The ftwt th!l.t an employee's 
decision may be subjEct to review and that upon occasion th~ decisi.ous 
are revised or reversed after review does not mean that the employee is 
not exercising discretion and independent judgment within the mean
ing ?f tht~ reg_iilu.tions. Fo~ example, the execlitive secretary of the 
pres1dont of a largo corporatiOn may regularly reply to correspondence 
addressed to the president.. Typically, such a secretary will submit 
the :more impo:rtant replies to the president for review before they are 
sent out. Upon occasion after review, the prasident may alter or 
discard the p.repiLl'ed reply and direct that another be sent instead. 
This <t.<~tion by the pn,sidsnt would not, howf>ver, destroy the exemp1 
cltanwter of the executive secretary's function, and does not mean 
that hs does not exr,rcise discretion and independent judgment in 
answering co:rrespondence and in deciding which replies may be sent 
out without review by the president. 

The policies formulated by the credit manager of a large corpora
tion may be subject to review by higher company officials who may 
approve or disapprove these policies. The ll}ana.gement consultant 
who has made a study of the operations of a business and who hns 
drawn a proposed ch~.nge in organization, may have the plan reviewed 
or revised by his "uperiors before it is submitted to the client. The 
purchasing agant may be required to consult with top management 
officials before making a purchase commitment for raw materials in 
excess of the contemplated plant needs for a stated period, say six 
months. Thesn employees exercise discretion and independent judg
ment within the meaning of the regulations despite the fact that their 
decisions or recommendations are reviewed at a higher level. 
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A distinction must also be made between the exercise of discretion 
and independent judgment with respect to matters o:f consequen~ and 
the cases where serious consequences may result from the negHgence 
of an employee, the failure to follow instructions or procedures, the 
improper application of ~kill~ or th~ choice of th~ wronlf tec:P..niques. 
The operator of a very rntricate piece of machinery, tor P'i:ample, 
may cause a complete stoppage of production or a break-down of 
his very expensiv~ machine _merely b:y pressing the wrong button. 
A bank teller who Is engaged m the receipt and disbursement of money 
at a teller's window and in related routine bookkeeping dutjes may, 
by crediting the wrong account with a depositt cause his employer to 
suffer a large fmancial loss. An inspector cnaro·cd with responsi
bility for loading oil on to a ship may, by not ap1i!ying correct tech
niques, fail to notice the presence of foreign ingredients in the tank 
with resulting contamination of the cargo a.nd serious loss to his 
employer. In· these cases the employee is not exercising discretion 
and independent judgment as required by the regulations. 

In connection with the discussion of the level of discretion and in
dependent judgment required by the regulations atten6on is directed 
to the recommendation made above that the eharacteristic work of an 
administrative employee must be work "directly related to manage
ment policies or general business operations of his employer or his 
employer's customers." This requirement will supplement and rein
force the requirement that the employee must exercise discretion and 
independent judgment. 

In view of t.he explanation above of how the term "discretion and 
independent judgment" has been interpreted, there appears to be no 
need to. recommend the adoption of the proposal to add the word 
"substantial" to the regulation~. Moreover, I recommend that this 
interpretation be followed in the future. 

The other common basis of misunderstanding arises from the fact 
that .the pr('s~nt langua~e does not i~dicate cle~rly eno!lgh ~hat the 
requirement IS not met t>y the occasiOnal exercise of discretion and 
independent judgment. This defect was recognized by both manage
ment and labor witnesses at the hearing. As a remedy, it was sug
gested that the language be changed to indicate that it is required 
that discretion and independent judgment be exercised "customarily 
and regularly," 198 and also that appropriate language be added to 
make certain that the exercise of discretion and independent judg
ment is an "intrinsic rather than an occasional function" of a bona 
fide administrative em.Ployee.199 These snggestions are essentially 
similar and, in my opiruon, sound. 

Adoption of the phrase "customarily and regularly" will accom
plish the purpose intended and will eliminate, in part, misunder
standing of the phrase "discretion· and independent judgment." The 
Divisions have had long ex~erience in the enforcement of the phrase 
"customarily and regularlzy,' in connection with two of the require
ments in the definition of 'bona fide executive" : those relating to the 
direction of the work of other employees and to the exercise of dis
cretionary powers. In its generally accepted meaning, which has 
been used by tl1e Divisions and the courts, the phrase "customarily 
and regularly" signifies a frequency which must be greater than oc
casional but which, of course, may be less than constant. The require-

•• Transcript, p. 204l'l. 
ue Transcript, p. 2677. 
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ment will be met by the employee who normall;v and recurrently is 
called upon to exercise and does exercise discretiOn and independent 
judgment in the day-to-day performance of his duties. 

I recommend that the regulations be amended to provide that a 
bona fide administrative employee must "customarily and regularly" 
exercise discretion and independent judgment. 

The Exemption for Ferry Pilots 

Subsection 541.2 (B) (4) of the regulations was adopted in 1942 
to provide exemption for pilots, copilot • ., and navigators who were en
gaged in ferrymg aircraft from the United States to points outside 
the country. Information available to the Divisions indicated that 
the peculiar conditions which made the adoption of this regulation 
advisable have disappeared. Since the subsection of the regulations 
appeared to have outlived its purpose it was proposed that it be re
voked. 

A letter from the Secretary of the Air Force, which has been made 
a part of the record, stated that there was no present need for this 
exemption, but urged that it be retained for possible fut1,1re use.200 It 
was evident from the testimony of the witnesses, however, that the 
purpose and effect of this subsection are obscure and that it has re
sulted in some misunderstanding. In general, until it was explained, 
the witnesses did not appea.r to see the relationship between the lan
guage of the regulation and the ferrying of aircraft. One witness tes
tified that he understood that the subsection exempted "outside 
delivery, service or demonstration employees" as administrative em
ployees, while another believed it apphed to truck drivers.201 

In view of the fact that there is no present need for the exemption, 
and because of the misunderstanding created by the present language, 
I recommend that subsection 541.2 (B) (4) be deleted and that at 
such time as the Secretary of the Air Force indicates a need for it, 
a revised regulation be drafted in more appropriate terms to accom
plish the desired objective. 

A proposal to amend the definition of "administrative" or "profes
sional" to include pilots of privately owned airplanes was also 
made.202 The proponent of this proposal arguedt among other things, 
that the provision exempting ferry pilots was <tiscrimmator;v. The 
evidence presented, however, was insufficient to support a findmg that 
pilots of privately owned airplanes can properly be classified as bona 
fide administrative or professional employees. 

Administrative Assistant to a Proprietor 

The ~roposal was made at the hearing that subsection 541.2 (B) ( 1), 
describmg the "assistant" type of admmistrative em~loyee, be revised 
to permit the exemption to apply to an administrative assistant to a 
proprietor.203 The present language of the regulations exempts an 
employee "who regularly and directly assists an employee-employed in 
·a bona fide executive or administrative capacity." If the language of 
the present regulations were applied literally, an administrative as
sistant to a pers~n who manages his own business would not qualify 

200 U. S. Department of the Air Force, S. L. No. 24. • 
201 Transcript, pp. (;91, 2215-2216. See also S. L. Nos. 7, 82. 
201 Olin Industries, Inc., S. L. No. 22. See also tbe statements submitted by the Ohio 

Chamber of Commerce and National Association of Sta,te Chambers of Commerce, Exbibit 
No. 17. 

"'"National Institute of Cleaning and Dyeing, transcript, p. 1661. 
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under this subsection of the regulations, since he is not assisting an 
employee. 

There appears to be no valid reason for distinguishing between an 
administrative assistant to a bona fide executive or administrative em
ployee and an administrative assistant to a proprietor acting in a bona 
fide executive or administrative capacity in his own business. I there
fore recommend that the language of subsection 541.2 (B) ( 1) be-re
vised to permit the exemption of an administrative assistant to a pro
prietor who is not an employee if such assistant meets the other re
quirements of the regulations. 

VI. 8'ECTION 541.3. THE DEFINITION OF "PROFESSIONAL." 

The changes which would be made in section 541.3 of the regula
tions if the proposals contained in the notice of hearing were adopted 
are indicated below. The proposed language is shown in italics and 
the deleted language has been lined through. 

-t4t wfte8e ~ ~ wei'~!: ~ .tfte ee.me ~ e.e tft&t flePtef'fl'lea 
~ Refte§em;pt em:;pleyeee ti Ret eeee& 00 flePeeBt ~ 6fte 
hetiP9 wePII:ea ill .tfte wePII:week -By .tfte ReRe:!tt em:;pleyeee, 
flPe:riaea tft&t wfte!'e 8aeft B:eft~pe'feseieflal *' &B: eeeeft
t.i&l pfM't ~ 8rftEI fteeeaea.Pily iflelaeM .t;e wei'~!: M & flPefeseiefttM 
B:Mt!Pe; 9tieh eseemial &REI meiaemal ~ eftall Ret :ee eelifttea 
fto9 ftelie:Kem:;pt wePlf; &REI 

(4) wh.o doea not devote more than 8 howrs in the workweek to 
work which is not an integral part of the fwnctions deacril>ed 
in B'UlJseatiom (A) (1), (S), (9) and 5 (a) or (b) of this 
section. 

This language, if adopted, would make two changes in the present 
regulations: (1) it would place the nonexempt work limitation on an 
8-hour basis; and (2) it would change the designation of nonexempt 
work from "work of the same nature as that performed by nonexempt 
employees" to "work which is not an integral part of the functions 
described in" the subsections of the regulations describing the J?ro
fessional duties. These proposals had the same gener!;U obiectives 
as the comP-arable proJ?osals in relation to the defiiiitions of- 'execu
tive" and ' administrative" : to standardize the amount of nonexempt 
w.ork at .8 hours rather than "20 percent of the hours worked in the 
workweek by nonexempt employees"; and to make it possible to iden
tify exempt and nonexempt work bl reference to the employee's own 
duties rather than by reference to' nonexempt" employees generally. 

The testimony at the hea:J;ing in general su_pported the experience 
of the Divisions that the definitiOn of "professional" contained in sec
tion 541.3 of the regulations has caused relatively little difficulty in 
administration and generally has been more easily applied by em
ployers and employees than· the definitions of "executive" and "ad
ministrative." There were. few general criticisms at the hearing of 
the way _in which the definition of "professional" has worked in the 
past. Most of the proposals for changes were advanced by organi
zations which sought special consideration for their own occupational 
groups because of their: specialized problems. 

The question of determining whether a particular duty constitutes 
nonexempt work has been encountered relatively infrequently in cases 
involving employees in the professions which require "knowledge of 
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an advanced type in a field of science or learning." There have been 
relatively few instances in wll;ich professional employees of this ty;pe \ 
were found to perform a sufficient amount of nonexempt work to raiSe ) 
the question of whether the 20-percent tolerance has been exceeded. 
In general, the same is true of the "artistic" professions, though diffi-
culty has been encountered in some instances in determining whether 
the work of a particular employee requires "invention, imagmation or 
talent" so that it may be said to be "predominantly original and cre-
ative in character" as required by the regulations. There have been 
some problems of administration and interpretation of the definition 
of "professional," of course, but to some extent problems of this kind 
must inevitably occur whenever there is a general law or regulation 
designed to cover a large variety of specific situations. In short, it 
has been the Divisions' experience that the definition of "professional" 
has worked well and that there has been relatively little real need for 
ch~~· 

While some revisions in the language defining ''professional" a.re 
being recommended in this report, these are designed principally to 
clarify the present r.egulations\ remove minor ambiguities and other
wise improve the langu~tge in mmor respects.ratJ;ter than to r;n~e major 
changes. The one change I ttm r~mmending m the defirution which 
is not of a minor nature is the proviso for high salaried employees. 
This recommendation was discussed above in the section devoted to the 
salary requirements . 
. The 8-Hour Proposal 

Extended discussion of the 8-hour nonexempt work proposal is un-
necessary. The arguments a_gainst substituting 8 hours for the 20-per- ) 
cent x:equirement contained m the pmrent regUlations have been dis- -
cussed m connection with the other sections of the regulations. In 
addition, one of the reasons "for proposing an 8-hour test for profes-
siOI~al empl?yees was the al>p~ent. desi!ability of uniformity in the 
various sections of the regtUations. m thiS respect. There seem to be 
no good reasons for adoptmg an 8-hour limitati9n for professional em
ployees while retaining a 20-percent rule for other exempt categories. 
As indicated above there was relatively little criticism of the present 
regulations defining "professional," including the provision limiting 
nonexempt work to 20 percent. Most of the criticism of the 20-percent 
limitation came from froponents of the Taft-Hartley definition of 
"professional employee which does not contain such a limitation. No 
convincing ~n appe~~ed from all th~ evidence for changing the 20-
percent test m the definition of "professional." 

The present definition of "professional" limits the nonexempt work 
to ''20 percent of Ute hours worked in the workweek by nonexempt 
employees." Difficulty has been encountered in some instances in ap
plying this test since it is not always clear which nonexempt employees' 
hours should be taken as a base. The present definition of "executive" 
is different in this respect in that it bases the 20 percent computation on 
the hours worked by the executive's subordfuates. I have recom
mended above in connection with the definitions· of "executive" and 
"administrative" that computation of the 20 percent be based on the 
employee's own hours of work. The most practical base in the case of 
the professional employee also appears to be his own time. The possi- ) 
bility-of lengthening the total hours worked in order to allow a greater ~ 
amount of nonexempt work seems as remote in the case of the profes-



\ 
) 

J 

sional employee as it is in the case of the executive or administrative 
employee. 

I recommend that the proposal to limit the nonexempt work of 
professional employees to 8 hours a week be rejected, that the regula
tions defining "professional" retain a 20-percent tolerance for non
exempt work, and that they be revised to base the tolerance for 
nonexempt work upon the hours worked in the workweek by the pro
fessional employee. 

Proposal to Define Nonexempt Work in Terms of the "Professional" Functions 

The advantages of determining whether or not a particular type of 
work is exempt on the basis of its relati9nship to the professional 
duties of the employee, rather than by reference to the duties of "non
exempt" employees generally, should be apparent from the discussions 
in the sections deali.D.g with the definitions of "executive" and "admin
istrative." It will be recalled that with respect to those definitions 
I recommended the rejection of the phrase "integral part of" tQ de
scribe the relationship which must exist between routine work which 
should be considered exempt and the exempt functions specifically 
described in the regulations. I also recommend that the phrase 
"integral part of" not be adopted in the definition of "professiOnal," 
since the me~g given to the phrase for other ptlfposes may be dif
ferent from the one it was intended to have in connection w1th tbese 
exemptions. Moreover, in view of the evidence in the record, there 
appears to be no reason for making any change from the present 
standard. of considering as exempt work any work which is "an essen
tial part of and necessarily incident to" work of. a professional nature. 
I therefore recommend that this phrase be retained. 

Primary Duty 
In the section dealing with the definition of "administrative," I rec

ommended the addition of lan~age which would make it clear that 
the work which is characteristic of bona fide administrative employ
ment must be the "primary duty" of the employee. It will be recalled 
that management, which is the characteristic function of an execu
tive, must be the primary duty of the employee under the definition of 
that term. The experience of the Divisions with the primary duty 
test in the definition of "executive!" and the testimony at the hearing, 
indicate that such a test is readi y understandable and has worked 
well. A similar change in the definition of "professional" will make 
it clear that in the definition of that term, as in the definitions of "exec
utive" and ''a<Uninistrative," the majo.r emphasis is on the employee's 
primary duty. Some benefit in administration will also be gained 
from tlie adoption of consistent language in the definitions of execu-
tive, a~inistrative and professional. . 

I recommend that the definition of "employee employed in a bona 
fide * * * professional * • • capacity" be amended to re· 
quire that the employee's primary duty consist of the performanCe of 
the work described in the regulations as characteristic of professional 
employment. Appropriate language to accomplish this purpose is 
contained in the recommended regulations. 

Exemption of Occupational Groups 

A number of proposals were made by representatives of industries 
which employ substantial numbers of professional employees as well 
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llS many nonprofessional employees for the exemption of entire occu
pational roups regardless of the specific duties of the particular 
individua. Thus, re.Presentatives of the newspaper publishers pro- '\ 
posed that the .Administrator rule "that all persons engaged in gather- l 
litg news and editorial content of newspapers are profe&iional and that 
the business itself is essentially professional in nature." 206 .A. witness 
speaking f~r employe~ engaged in public accounting work urg~d that 
the regulations be reVJsed to exempt all persons employed by firms of 
public accountants who are engaged in work of the nature performed 
by staff accountants. The exemption of junior accountants as well ·as 
seniors and certified public accountants was urged regardless of the 
work performed by the individuals, provided that they were employees 
of public accounting firms.206• Witnesses representing the radio broad
casting industry took the position that the Administrator; by inter
pretuuon of the present regulations, could hold all radio annoimcing 
work to be exempt per se, and urged that he do so.208 

Representatives of newspaper employees, radio announcers and ac
countants, however, expressed views .which were directly contrary 
to those of the industry witnesses. The representative of the organ
ized newspaper employees testified to the effect that only top flight 
newspaper employees were employed in a professional capacity,201 

while the representative of the radio announcers argued that no staff 
announcer could qualify as a professional employee.:ros 

Section 13 (a) (1) exempts "any employee employed in a bona 
fide * * • professional • * * capacity." lt does not ex
empt employees of professional employers, as such, or employees in 
industries having large numbers of professional members, or em
ployees in any particular occupation, or those learning a profession. 
The Divisions have consistently held to the position that exemption 
under section 13 (a) (1) of the act must depend upon the duties and 
other qualifications of the individual employee, and that the regu
lations must reflect this view. 

Proposals such as · those made with respect to accountants, news
paper employees, and radio announcers are inconsistent with the 
language and purpose of section 13 (a) (1) of the act. Employment 
as a reporter, writer, radio announcer, or accountant does not assure 
the "bona fide" professional character of the employment. The ex
emption of such employees ·solely on the basis of their employment 
in a specified occu:pational group would. discriminate against other 
occupations which mclude large numbers of professional employees, 
but m which each individual is required to meet the standards set 
in the rewUations in order to qualify for exemption. No valid reason 
appears !or applying different standards to radio announcers, journal
ists or accountants than to other groups in which individual members 
may or may not be exempt as bona fide professional employees 
depending upon the particular duties they perform and upon whether 
they ~eet the other requirements of the re~lations. I therefore 
x-ecommend that the proposals to exempt special occupational groups 
as professional employees be rejected. 

... American Newspaper PubUshers Auoclation, transcript, pp. 2898, 2966-2967. See 
also S. L. Nos. :t, 78. 

1110 American Lnstltute of Accountants, Exhibit No. 86 and transcript, pp. 8644-11668 . 
... National AsAoclatlon of Broadcasters, transcript, pp. 23211-23118. A representative of 

the industry testified, however, tllat this position v•as not intended to mean tbat ever~ 
radio announcer is a professional employee regardless of bls duties. Transcript, p. 2488 • 

.., American Newspaper Guild, CIO, .transcr!Jtt, pp. 8001-3004.1. 8016-8018. 
• American Federation of Radio Artists, .AFL, transcript, p . .:1104. 
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The recommendation not to consider these occupational groups 
exempt as such, should not be construed to mean that journalists, 
a.coountants, and radio announcers may not qualify for exemption as 
professional employees in many instances ot, un~er other appropriate 
sections of the re~ations, as executive or· administrative employees, 
depending upon the dutieS of the particular employee. Many news
paper employees will undoubtedly qualify for exemption under the 
proposed regulations, as they do under the present regulations. More
over, the changes recommended above with respect to the definitions of 
"executive" and "administrative"· should solve some of the problems 
1·elated to the classification of editorial employees. It should be noted 
that the application of the present regulations to journalistic em
ployees is explained in detail in a manual of newspaper job classi
fications issued by the Divisions in 1943.2011 This manual will have 
to be reviewed by the Divisions to determine to what extent the 
classifications contained therein have been made obsolete by the recom
mended regulations. In my opinion, however, the descriptions and 
classifications of exempt and nonexempt reporters and exemJ?t and 
nonexempt newspaper 'IJYI'iters generally, as outlined in that manual, 
will be valid under the proposed definition of "professionaL" 

Many accountants are exempt as professional employees (and some 
as administrative employees) regardless of whether they are em
ployed by public acpounting firms or by other types of enterprises. 
The basis of distinction between exempt and nonexempt accountants, 
however, cannot be the nature of the enterprise in which they are em- · 
ployed; that is, whether they are employed · by public accounting 
firms or by industrial or other kinds of business organizations. Ex
emption of accountants, as in the case of other occupational groups, 
must be determined on the basis of the individual employee's duties 
and the other criteria in the regulations. It has been the Divisions' 
ex_{>erience that certified public accountants, who meet the salary re
qwrement of the regulations will, except in unusual cases, meet the 
requirements of the professional exemption since they meet the tests 
contained in section 541.3 of the regulations. Similarly, accountants 
who are not certified public accountants may also be exempt as profes
sional employees if they actually perform work which requires the 
consistent exercise of discretion and judgment· and otherwise meet 
the tests prescribed in the definition of "professional" employee. Ac-
counting clerks,. junior aecountants, and other accountants, on the 
other hand, normally -perform a great deal of routine work which is 
not an essential part of and necessarily incident to any professional 
work which they may do. Wh_ere these facts are found such account
ants are not exemptJ. regardless of whether their employment is in a 
public accounting ttrm or other kind of business organization.21o 
The title "Junior Accountant," however, is not determinative of fail
ure to qualify for exemption any. more than the title "Senior Ac
countant" would necessarily imply that the employee is exempt. In 
the field of accounting, as in other fields, exemption in each case must 

• Manval of NetDII'PIJf16t' Job OZ411ritloaUom, Wage &.Dd Hour and Public Contracts Dh1· 
alons. U. 8. Department of Labor, AprU 1948 . 

.,. The repre~~entatfve of the American Institute of Account&.Dts agreed in the course of 
his testimony that Junior accountants employed by department stores or other kinds of 
busineBS are not dofug "profeBSional" work &.Dd are not exempt, but insisted that junior 
accountants performing similar work while employed by public accounting firms are 
employed 1n a professional capacity &.Dd should be exempt. Transcript, pp. 8660-8666. 
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be determined on the basis of t1te individual's duties, responsibilities, 
and salary, and not on the basis ::>:.f his title. 

The determination of the exe,npt or nonexempt status of radio an- \ 
nouncers as professional employaes has been relatively difficult because ) 
the radio broadcasting industr) is comparatively new in the field of 
entertainment and because of. the merging of the artistic aspects of 
the job with the commercial. The problem has been complicated 
also by the novel system of payment for work performed by radio 
announcers. This IS the "talent fee" basis of payment under which 
sponsors of radio programs pa,y special fees for the services of an
nouncers whose special announcmg talents they particularly desire.111 

Some of the evidence related to the special functions which many 
announcers are called upon to pBrform. These include functioning as 
a master of ceremonies; playing dramatic, comedy or straight parts 
in a program; interviewing; wnducting farm, fashion, and home 
~noJ?iCS programs; covering public e':ents, such as ~ports prograJ?S, 
m which the announcers may !Je reqmred to "ad hb" and descr1be 
current changing events; and acting as narrator and commentator. 
Such work is generally exempt. Work such as giving station identifi
cation and time signals, announc:.Ug the names of programs, and similar 
routine work is nonexempt work In the field of radio entertainment 
as in other fields of artistic endeavor, the status of an employee as 
a bona fide professional under the re~lations is in large part de
pendent upon whather his duties are original and creative in character, 
and whether they require invention, imagination or talent. 

The testimony indicated quite clearly that no general conclusion 
could be reached that all announcers are exempt, or that all are non
exempt. It is apparent that there is considerable variation in the 
type of work performed by various radio announcers, ranging from ) 
predominantly routine to predominantly exempt work.212 The wide 
variation in earnings as between individual radio announcers, from 
the highly paid "name" announcer on a national network who is 
greatly in demand by sponsors to the sta:ff announcer paid a com
paratively small salary in a small station, indicates not only great dif
ferences in personality, voice and manner, but also in some inherent 
special ability or talent which, while extremely difficult to define is 
nevertheless real. The determination of whether a particular an
nouncer is exempt as a professional employee must b& 'based upon his 
individual duties and the amount of exempt and nonexempt work 
performed, as well as his compensation. 
Proposed Exception for Architects, Engineers, and Librarians 

Representatives of organizations of architects, engineers, and .librar
ians pr?posed that the. regulations be revised fx? except persons ~
ployed m these occupations from the salary reqUirement of the defini
tion of "professional." The libra:rians proposed that all members of 
their profession be excepted from the salary requirement.lllll The 

m TrlliiSerlpt, p. 2844. 
m ll'ol,' en.m_11le, see trlliiBerlpt, pp. 2482-2484, 2488~. 2446, 247s-2484. Considerable 

variation In duties Is also found, not only among ra111o announcers, but aJUOng other 
categories ot employees ot radio stations who are employed under similar titles. See, for 
exam:ple, the statement filed by the Radio Workers Gufid ot the Authors League of America, 
Inc., de81ing with the radio news editor, 8. L. No. 89. For deserlptions of the duties per· 
formed b7 radio announcers under varying conditions, see trlliiBerlpt, pp. 2827 1f. and 
pp.2~01-2~2~. . 

.,. Testimony on behalf of the American Library Assoelation and the Special Libraries 
Allsoclation, trlliiBerlpt, pp. 2792-279~. 
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architects and engineers proposed that this exception apply only t<' 
those members of the profession who were licensed by the state to 

\ practice their profession.21' 

In making these proposals the proponents sought the same special 
consideration that members of the medical and legal professions re
ceive under the present regulations. Holders of licenses or certificates 
to practice law or medicine who are actually practic~ their profes
sions were excepted from the salary requirement- applicable to other 
professional groups in accordan.ce with the recommendation of the 
presiding officer after the hearings in 1940. That recommendation 
was based upon the traditional standing of these professions, the 
recognition of doctors and lawyers as quasi-public officials, and the 
universal requirement of licensing by the various jurisdictions. Con
sideration was also given to the relatively simple problems of classi
fication presented by these professions. 

The field of library science is a relatively reoont addition to the 
list of professions. In it are large numbers of employees who are 
trained librarians but who nevertheless, do not perform professional 
work or receive salaries commensurate with recognized professional 
status.~115 The elimination of the salary requirement for these em
ployees, moreover, would not relieve them of the other requirements 
of the regulations just as they do not relieve doctors and lawyers of 
these other requirements. Many of these low-paid employees do not 
meet the other requirements of the regulations because they perform 
a great deal of nonexempt work or because their work does not require 
the consistent exercise of discretion and independent judgment. The 
elimination of the salary test for such nonexempt employees would 

) merely complicate the problem of classifying them and may lead to 
misclassifi.cation with resulting violation of the act. It should be 
noted also ·that states do not generally license the practice of library 
science, so that in this respect also the profession is not comparable 
to that of law or medicine. 

I believe there is more merit in the proposals made on behalf of the 
architects and the engineers since these proposals seek to limit the ex
ception to holders of valid state licenses to practice these professions .. 
After careful consideration, however, I have concluded that their 
adoption at this time should not be recommended. The practice •f 
law and medicine has a long history of state licensing and certification; 
the licensing· of engineers and architects is relatively recent. While 
it is impossible for a doctor or lawyer legally to practice .i.is profession.' 
without a certificate or license, many architects and engineers perform: 
work in these fields without possessing licenses, although failure to 
hold a license may limit their permissible activities to those of lesser 
responsibilities.218 The adoption of the proposals made by the archi
tects and engineers would, therefore, result in extending the exception 
to only a portion of those who are engaged in these professions. There 
are many architects and engineers who do not hold licenses or certifi
cates but who qualify for exemption under our regulations on the basis 

11' American Institute of Architects, S. L. No. 76; National Soclety of Professional Engi-

) 
neers, transcript, pp. 281SQ-2851; American Society of CivU Engineers, S. L. No. 101. 

,... Transcript, pp. 2799-2816. 
11• See, for example, Exhibit No. SO. IXgest . of State Laws G011emfng ths Prootfoe o! 

IiJngfneering and Land SVN18flfng, and of State B()ard Procedur88, National Connell of State 
Boards of Engineering Examiners, August 1947. 
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of their duties and salaries.211 Furthermore, I believe that no hardship 
will follow from the failure to adopt the proposals oi the architects and 
engineers since the evidence shows that the type of engineer or archi
tect who holds a state license to practice the profession and who is 
actually per-forming the work which his license authorizes him to 
perform will, except in the most unusual cases, meet the salary require
ment contained in the regulations. 

The stated objectives of the architects, engineers and librarians 
in seeking exceptions from the salary requirement for exemption as 
professional were to achieve recognition for these fields of endeavor as 
professional and the desire to place -the'm on a ;par with medicine and 
law as professions.218 These are worthy objectives with which I sym
pathize but they aret of cours~, _ unrelated to the purposes of section 
13 (a) (1) of the Fair :Labor Standards Act. In any event, I do not 
see how deleting the salary requirement would advance the recognition 
of these activities as profess10ns or for ~that matter, that any such 
ac?~~ is n~cessa~y to prove that these are bona fide I?rofessio~. 'Fhe 
DIVISions m their enforcement have always recogruzed engmeermg, 
architecture and library science as professional fields of endeavor. 
However, the regulations contemplate, and the witnesses who testified 
at the hearing in favor of these proposals recognized, that there are 
within these professional fields many employees with titles such as 
architect, engineer, or librarian who are not employed .in a bona fide 
professional capacity because they are performing work which utilizes 
little, if any, professional training. The inclusion of a salary test 
in the regulations is of great assistance in making a ready separation 
between such nonexem~t e~ploye~ and th~ bona fide profess~onal 
e,mployees whose profess10nal status lS recogruzed by the salary pa1d. 

I recommend the rejection of the proposals to except librarians, 
architects, and engineers from the salary requirement of the definition 
of ''professional." This recommendation is without prejudice, how
ever, to reopening the question with respect to architecture engineer
ing, or -any other J?rofession, at any time such profession achleves uni
versal state licensmg or certification of all its practicing members on 
the basis of standards comparable to those in effect for the licensing 
!)f physicians and la'YYers. 
Or Any of The4" Branches 

The exception from .the salary requirement is extended by the regu
lationsto "an employee who is the holder of a valid license or certificate 
permitting the practice of law or medicine or any of their 
branches * * ~ ." 

Questions have been raised as to the meaning of the phrase "or 
any of their branches." It is therefore advisabl~ to restate the Divi
sions' position that this exception applies only to the traditional pro
fessions of law and medicine and not to employees in related profes
sions which merely service the professions of law or medicine. For 
example, in the case of medicine, the exception applies to physicians 
and other practitioners in the field of medical science and healing, 
such as dentists, or any· of the medical specialties, but it does not 
include pharmacists, nurses, or other professions which service the 
medical profession. 

•• See, tor example, t;ranacr:ipt, pp. 2837-2841, 2853-28114, 28116-28117. 
Ill For example, see trlliUICript, pp. 2866-2867. 
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VII. SECTION 541.5. THE DEFINITION OF "OUTSIDE 
SALESMAN" 

• 
The changes which would be made in section 541.5 of the regulations 

if the proposals contained in the notice of hearing were adopted are 
indicated below. The new language is shown in italics while the 
deleted language has been lined through. ' 

The term "em~loyee employed • • • in the capacity of 
outside salesman in section 13 (a) (1) of the act shall mean any 
employee-

(A.) who is employed for the purpose of and who is custom
arily and regularly engaged away from his employer's 
place or places of business in 

( 1) making sales within the meaning of section 3 (k) 
of the act; or 

{2) obtaining orders or contracts for se'I"'Jice8 or for 
the 'USe of facilities for which a consideration will 
be paid by the client or customer, and 

(B) wfte8e ~ M wePII: M the same ~ &S tft&rt ~ 
ieFHI:ea ~ fteB:elEempt em~le,.eee tie Bet aeee& ~~ 
eeM M the ftlHftBeP M lletii'8 wePk;ed m the wePkweek ~ 
eueft ft9ftelE~ e!ftlllr; whose howrs of 'IJJO'rk of a 
nature other t!Uun, that e8aribed in ll'libsectiona (.A) (1) 
or (A) ( 9J) above, do not emceed 8 hours in the workweek; 
provided that work performed incidental to and in con
junction with the employee's own outside sales or solicita
tions, including incidental deliveries and collections, 
eftaY ftet M Peg&Paea &8 ft9fteKeJ'ftlll; wef'lc BJuill not be 
incl!uded in c011Vp'Uting t~ 8 howrs. 

The new language, if ado:(lted, would make the following changes in 
the present regulations: (1) it would change the present 20-percent 
limitation on nonexempt work to a Jixed 8 hours a week; (2) it 
would describe "nonexempt work" in terms of the sales activities; and 
(3) it would permit the exemption to apply to outside salesmen en
gaged in selling "services" as well as to those selling tangible com-
modities and the use of facilities. · 

The 20-Percent Limitation on Nonexempt Work 
Proposals for changing the 20-percent limitation on nonexempt work 

to 8 hours have been discussed .m connection with the other sections 
of the regulations and recommendations have been made to abandon 
these proposals. For similar reasons the adoption of an 8-hour limi
tation for outside salesmen, except under circumstances described 
below, is not recommended. . 

Retaining the 20-percent provision raises the question of the base 
u_pon which the percentage is to be computed. The present regula
tions provide that the hours of work of the same nature as that per
formed by nonexempt employees shall not exceed 20 percent of the 
number of hours worked in the workweek by "such nonexempt em
ployees." The Divisions' present position with respect to the method 

) of computing the 20 percent is as follows : 
Whenev~r the outside salesman is performing work which is 
likewise performed by other employees of his employer the stand-
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ard to be adopted is of course the workweek of those employees. 
When, however, he is the only employee of his employer who per
forms such work, the customary worki:ag hours of employees of 
other employers wholerform similar nonexempt work may be 
taken as the standar . For example, if the outside salesman 
spends a certain amount of time each week in the occ"Q.pation of 
bookkeeper and he is the only bookkeeper employed by his em
ployer, the standard may be the customary hours of work of book
keepers in similar establishments where full time bookkeepers are 
employed. In all doubtful cases, for the purpose of simplicity 
and in default of evidence to the contrary, the standard may be 
taken as 40 hours a week· and the amount of nonexempt work 
allowed, therefore, willl?e 8 hour8 per week. 2111 

It was proposed that section 541.5 be amended to provide that the 
20-percent nonexempt work tolerance be based on the employee's own 
time.220 This change was urged because such a rule is more easily ap
plied than the present rule. In considering a similar proposal in 
connection with the amendment of sections 541.1, 541.2, and 541.3, I 
have indicated my belief that the possibility of abuse is so remote, and 
the benefits to be gained from the provision so great, as to warrant 
its adQPti?n. The situation f~r outsid~ salesmen, however, is di~er
ent. Unlike these other sect1ons, section 541.5 does not contam a 
salary test, which is an eft'ective test for determining whether an em
ployee is employed in a bona fide executive, administrative or J?rofes
sional capacity. An outside salesman works away from his em
ployer's place of business, typically alone. His exempt work (sell
lllg) may be carried on even when the office or plant is closed and 
does not depend upon the working hours of other emplo;rees. If he 
exceeded the 20-percent allowance for nonexempt work m any week 
he could easily be required to work additional hours at selling in order 
to restore the 20-percent relationship. It is my opinion that the pos
sibility of lengthening a salesman's total hours of work in this manner 
is suffi.ciently real so that it must be recognized in the regulations. I 
therefore recommend rejection of the proposal to base tlie 20-percent 
tolerance for "outside salesman" on the employ~'s own hours of work. 
· The present rule explained in the ~uotation above seems to me rea
sonably practicable except in situations where the salesman is the 
only employee of his employer who performs a certain type of non
exempt work. In such cases ~t does not appear to be reasonable to 
base the limitation on the hours customarily worked by employees in 
other establishments, since the employer cannot be expected to know 
the practice in other establishments. It should be possible-under any 
rule adopted for the employer to determine the permissible amount of 
nonexempt work by reference to the time worked by his owu em
ployees. 

I recommend that the 20-percent nonexempt . work limitation be 
based upon the hours workea by the nonexempt employees of the 
employer who perform the kind of nonexempt work performed by the 
outside salesman. If there are no other employees of the employer 
performing such nonexempt work, the base to be taken will be 40 
hours a week. Thus, the amount of nonexempt work allowed in such 
cases will be 8 hours· a week. 

lilt Stein 'Report, p. 49. 
• See, for example, 8. I.. No. 8, National Beer Wholesalers Auocfatlon. 
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Work Performed Incidental to and In Conjunction With Sales Work 
The proposal in the notice of hearing to relate the nonexempt work 

to the activities described in the regulations does not present the same 
kind of problem that was presented in the similar proposals for execu
tive, administrative, and professional employees. The language of 
the present regulations excluding from the computation of nonexempt 
work "work performed incidental to and in conjunction with the 
employee's own outside sales or solicitations, including incidental 
deliveries and collections" was retained under the proposed language. 
The change in form proposed in the notice of hearing was not intended 
to change the substance of the regulation. This change .was proposed 
because the suggested language expresses the intent more clearly and 
also results in consistency in approach between this section of the 
regulations and the others. A proposal to delete the 20-percent 
limitation 221 was made but there appears to be no persuasive reason 
for recommending its adoption. 

I recommend that subsection 541.5 {B) be revised to read as follows: 
(B) whose hours of work of a nature other than that described in 

subsections (A} {1) or {A) (2) above do not exceed 20 per
cent of the hours worked in the workweek by nonexempt 
employees of the employer; provided that work performed 
incidental to and in conjunction with the employee's own 
outside sales or solicitations, including incidental deliveries 
and collections, shall not be regarded as nonexempt work. 

Obtaining Orders for "Services" 

~) The proposal to revise the definition of "outside salesman" to include 
persons engaged in obtain'ing orders or contracts for "services" re
ceived the support of industry witnesses ~enerally.222 Opposition to 
the chan~e was expressed by a representative of labor who apparently 
believed 1t might be applicable to service men.223 There was no such 
intention in making the proposal. To avoid misunderstanding it ap
pears advisable to make-it clear that inclusion of the word "serv~ces" m 
the regulations is not intended to exempt persons who, in a very loose 
sense, are sometimes described as sellmg "services." For example, 
it does not include "outside buyers" whose exemption as outside sales
men was at one time urged upon the Divisions... It does not ~nclude 
persons such as service men even though they may sell the service 
which they themselves perform. Selling the service in such cases 
would be incidental to the servicing rather than the reverse. The 
addition of ~e word "services" is intended only to exte~d the exemp
tion as outside salesmen to employees who sell or take orders for a 
service, such as window cleaning, which is performed for the customer 
by someone other than the person taking t1ie order. For example, 
it is intended that the exemption shall include otherwise exempt out
side salesmen who obtain orders for the laundering of the customer's 
own linens as well as those who obtain orders for the rental of the 
laundry:s linens. 

I recommend that section 541.5 of the regulations be amended to 

• AsROclated Tobacco Manufacturers, transcript, pp. 402-408. 
aa Exhibit No. 7, American Institute of Launder1n1f1 oontains a.n exchange of correspond-

) 
ence indicating the. nature of the prob~ leading to me suggested change 1n language. 

• Transcrip~ pp. 19118, 1982-1984. 
"" See Stebi ""eport, pp. 45-46. 
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include within the definition of "outside salesman" persons engaged in 
obtaining orders or contracts for "services" as well as for the use of 
facilities for which a consideration will be paid by the client or cus
tomer. 
Promotion Men 

.A. number of proposals were made at the hearing that promotion men 
and others engaged in "indirect sales" be included within the definition 
of "outside salesmen" under section 541.5 of the regulations. Similar 
proposals were made in 1940 and were rejected by the pr~ding officer 
at that time fqr reasons stated in his report.2211 The principal reason 
for rejecting the proposals in 1940 was that these promotion men are 
not employed for the purpose of making sales. No evidence which 
would support a different conclusion was developed in the present pro
ceedin~. I therefore recommend that the proposals to revise the 
definition of "outside salesman" to include promotion men within that 
term should not be adopted. Of course, under the recommended 
definition of "administratl ve" (as well as under the present definition), 
an employee whose primary duty is the performance of responsible 
promotion work and who meets the other requirements will be exempt . 

.A. proposal also was made that the definition of "outside salesman" 
be amended to include promotional work among the incidental activi
ties, such as deliveries and collections, which need not be counted in 
computing the time spent in nonexempt work if they are performed 
"incidental to and in conjunction with the employee's own outside 
sales or solicitations." 228 To the extent that it seeks to include as 
exempt work all activities which are incidental to the employee's own 
sales, this proposal appears to be unnecessalj" since any promotional - , 
work which is actually performed incidental to and m conjunction 2 
with the employee's O'WT/.. outside sales or solicitations is clearly exempt ·,..., 
work. However, promotional work which is incidental to sales made, 
or to be made, by someone else cannot be considered as exempt work. 

.A. number of proposals were also presented to revise the definition of. 
"outside saleman" to include persons engaged in certain combinations 
of sales and promotional work or in . certain types of promotional 
work having some of the characteristics of sales work while lacking 
others.221 The t,;ypes of work involved include activities in borderline 
areas in which It is difficult to determine whether the work is sales 
or promotional. Where the work is promotional in nature it is some
times difficult to determine whether 1t is incidental to the employee's 
own sales -work. · 

Typically, the problems presented involve distribution through job
bers (who employ their own salesmen) or through central warehouses 
of.chain-store organizations or cooperative retail buying assOciations. 
The difficulty arises when the manufacturer's.representative visits the 
retailer either alone or accompanied by the jobber's salesman. In some 
instances the manufacturer's representative may sell directly to the 
retailer; in others, he may urge the retailer to buy from the jobber. 

These manufacturer's representatives may perform various types of 
promotional activities such as putting up displays and posters, re-

-Ibid., pp. 46-47. . 
llll Associated Tobacco Manufacturers, transcript, pp. 402, 428-482. A. slmUar proposal 

was made ou behalf of the Cigar Manufacturers A.uoc1atlou, traucrlpt, pp. 2019, •1 2051-2057. 
• Coueolldated Cigar Corporation~,. transcript, p. 205~ : Petroleum Equipment Buppllers 

Assoc1atlou, traDBcrlpt, pp. 8521-852:.:. Bee also traDBcrlpt, p. 2912. . 
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moving damaged or spoiled stock from the merchant's shelves or re
arrangmg the merchandise. It seems clear to me that such persons 

' can be considered salesmen only if they are actually employed for the 
purpose of and are engaged in making sales or obtaiJ!ing orders or 
contracts as required by the present re~tions. To the extent that 
they are engaged in promotional activities designed to stimulate sales 
which will be made by someone else the work must be considered non
exempt. With such variati.ons in the methods of selling and pro
moting sales each case must be decided upon its facts, In borderline 
cases the test is whether the person is actually engaged in activities 
directed toward the consummation of his own sales, at least to the 
extent of obtaining a commitment to buy from the person to whom 
he is selling. If his efforts are directed toward stimulating the sales 
of his company generally rather than the consummation of his own 
specific sales his activities are not exempt. Incidental promotional 
activi~es may be _teste~ by whether they are "pe!formed incid~~t~l 
to and m conJunctiOn With the employee's own outs1de sales or soliCita
tions" or whether they are incidental to sales which will be made by 
someone else. 

A fey.. illustrations of typical situations w;ill be of assistance in 
determmmg whether a particular type of work IS exempt or nonexempt 
under section 541.5 of the r61Zulations. One situation involves a manu
facturer's representative wlio visits the retailer for the purpose of 
obtaining orders for his employer's product, but transmits any orders 
he obtains to the local jobber to be filled. Since this representative 
sells a specific commodity which is the property of the jobber rather 
than his employer the question has been raised whether he may be 

1 said to be engaged in making "sales" within the meaning· of section 
3 (k) of the act.228 Applying -the test recommended above, it is 
clear that the employee is performing sales work regardless of the fact 
that the order is filled by the jobber rather than directly by his own 
employer. The sale in this instance has been "consummated" in the 
sense that the salesman has obtained a commitment from the customer. 

Another typical situation involves facts similar to those described in 
the preceding illustration with the difference that the jobber's sales
~. accompanies the re~reseJ?-~tive of !he company w:hose ~roduct 
lf:l bemg sold. The order m this instance lS taken by the Jobber s sales
man after the manufacturer's re:presentativ:e has done the preliminary 
work which may include arran&mg the stock, putting up a display or 
poster, and talking to the retailer .for the.purpose 9f getting "him to 
place the order for the produet w1th the Jobber's salesman. In this 
lllStance the sale is consummated by the jobber's salesman. The work 
performed by the manufacturer's representative is not incidental to 
sales made by himself .an<,i is not exempt work. Moreover, even if in 
a particular instance the sale is consummated by the manufacturer's 
representative it is necessary to examine the nature of the work per
formed by the representative to determine whether his promotional 
activities are directed toward paving the way for his own present and 
future sales, or whether thel are intended to stimulate the present 
and future sales of the jobber s salesman. If his work is related to his 
own sales it would be considered exempt work, while if it is directed 

J • See, tor e:mm_ple, transcript, pp. 402, 419-420, 480-488. An amendment pro~se4 
by the ABSOeiated Tobacco Manufacturers would specl1lcally !Delude as exempt work mak
lDg sales • • • whether directly for the account ot hill employer or an immediate 
culltoiner ot h1s employer." Tralulcrtpt, p, 402. 
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toward stimulating sales by the jobber's representative it must be 
considered nonexempt wor~ _\ 

Another type of situation involves a representath:e emplo-yed by J 
utility companies engaged in furnishing gas or electricity to con
sumers. The utility companies contend that these representatives 
should be exempt as outside salesmen since they are employed for the 
purpose of "selling" the consumer an increased volume of the product 
of the utility. This "selling" is accomplished indirectly by persuad-
ing the eonsumer to J?urchase appliances which will result in a greater 
use of gas or electric1ty.229 Different methods are used by various com
panies. In some instances the utility representative after persuading 
the consumer to ~stall a I_>art~cula~ appliance may actuap.y take the 
order for the appliance which lS delivered from stock by his employer, 
or he may forward the order to an appliance dealer wb.o then delivers 
it. In such cases the sales activity would be exempt, since it is directed 
at the consummation of a specific sale by the utility representative, 
the employer actually roakiiig the delivery in the one case, while in 
the other the sale is consummated in the sense that the representative 
obtains an order or commitment from the customer. In another type 
of situation the utility representative persuades the consumer to buy 
the appliance and he may even accompany the consumer to an appli-
ance store where the retailer shows the appliance and takes the ord~r. 
In such instances the utility representative is not an outside salesman 
since he does not consummate the sale or direct his efforts toward mak-
ing the sale hinlSelf. Similarly, the utility representative is not ex-
empt as an outside salesman if he merely persuades the consumer to 
purchase an appliance and the consumer then goes to an appliance ) 
dealer and places his order. _ 

Still another type of situation involves the ~mpany representative 
who visits chain stores, arranges the merchandise on shelves, replen
ishes stock by replacing old with new merchandise, consults with the 
manager as to the requirements of the store, fills out a requisition for 
the quantity wanted and leaves it with the store manager to be trans
mitted to the central warehouse of the chain-store company which later 
ships the quantity requested. The arrangement of merchandise on 
the shelves or the rep]enishing of stock is not exempt work unless it 
is incidental to and in conjunction with the employee's own outside 
sales. Since the manufacturer's representative in this instance does 
not consummate the sale nor direct his efforts toward the consumma
tion of a sale (the store manager often has no authority to buy) this 
'vork mu8t be counted as nonexempt. 

VIII. SECTION MlA. THE DEFINITION OF ''LOCAL 
RETAILING CAP A CITY" 

The changes which would be made in the definition of "local retail
ing capacity" if the proposals contained in the notice of hearing were 
adopted are indicated below. 

The term "emJ>loyee employed in a bona fide * * * local retail
ing capacity" m section 13 (a) (1) of the act shall mean any 
employee-

• See the statement and exhlbi1B submitted by the lDdison Ellectrie IDstitute, S. L. No. 
111. 
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) 

(A) who customarily and re~arly is engaged in 
(1) making retail sales tlte greater part of which are in 

intrastate commerce; or 
(2) performing work immediately incidental thereto 

such as the wrapping or dellvery of packages, and 
{B) .:wfteee fte.utoe ei ~ ei t.lie seme ~ e.e ~ fledePmetl 
~ ~ ~leyeee 6e ti:eti eeee& ~ flePeeftt M tlie 
l!l:l:liftBeP M ~ we!'.lietl iB: tfte wePkweek ~ ettelt B:eB:

ex~t em~yeee. who does '(Wt de-vote 'ITW1'6 than 8 Jwwrs 
in the WO'I'kweek to WO'I'k which is not described in 8'111Jsection 
(.A) (1) 01' (A) (B) ah(YI)e. 

The only changes which would be accomplished if the revised lan
guage were adopted are (1) the substitution of an 8-hour weekly limit 
on nonexempt work for the present 20 percent; and (2) the elimina
tion of the phrase "work of the same nature as that performed by 
nonexempt employees," and the substitution of a phrase describing 
nonexempt work in terms of the making of retail sales and the work 
immediately incidental thereto. These proposed changes are sitnilar 
to the changes proposed in the notice of hearing in connection with 
the other sections of the regulations. 

The Nonexempt Work Limitation 

The adoption of the proposal to limit nonexempt work to 8 hours 
a week is not recommended for the same reasons that adoption of 
the similar proposals in connection with the other sections of the reg
ulations is not being recommended. However, I recommend adoption 
of the proposal to substitute the J?hrase "work which is not described 

) in subsection (A) ( 1) and (A) (2) above" for the phrase "work of the 
same nature as that performed by nonexempt employees." This recom
mended change does not affect the substance of the definition of "local 
retailing capacity" but revises the form of the definition to make it 
clear and to bring it into conformity with the form recommended for 
the other definitions. 

I also recommend that the basis for computing the 20 percent for 
employees emplo~· in a local retai!!_ng capacity be the same as for 
outside salesmen, discussed above. ThiS recommendation is intended 
to provide a more practicable base for determining the permissible 
amount of nonexempt work in situations where the local retailing 
employee is the onlY one of the employer's employees who performs 
a certain type of nonexempt work. As in the case of outside sales
men, the possibility of lengthening the total hours of work of a local 
retailing employee in order to allow a greater amount of nonexempt 
work is sufficiently real so that I cannot recommend the adoption of a 
provision to 6a.se the nonexempt work tolerance on the employee's own 
time. 

The 20-percent limitation on nonexempt work will be computed on 
the basis of the hours worked by the nonexempt employees o:f the em
ployer who perform the same kind of nonex~pt work as that per-
formed by the looal retailing employee. In cases where the employer 
has no other employees performing such nonexempt work, 40 hours 
a week will be taken as the base and the amount of nonexempt work 

") allowed will be 8 hours a week. Accordingly, I recommend that sub
section 641.4 (B) be revised to read as follows: 



whose hours of work of a. nature other than that described in 
subsections. (.A.) (1) or (A) (2) above do not exceed 20 percent of 
the number of hours worked in the workweek by nonexempt em- -) 
ployees of the employer. 

Employees Making Retail Sales of "Services" 

A
1
n;osal was made at the hearing that the definition of "local 

reta · .capacit_y'? be ~vised to exte.nd, the exemption to empl~y.ees 
engage m ma.kiilg retail sales of "serVlces" as well as commodities. 
It . was the purpose of this proposal to extend the exem:ption to em
ployees such ~ counter clerks in establishments acceptmg clothing 
for cleaning and pressing. These :persons, according to the witness 
making the proposal, are engaged m sell.inz a dry-cleaning service. 
It was contended that such persons are empfoyed in a bona fide local 
retailing capacity just as much as if they were selling a tangible com
modity. It was proposed that the change be effected by inserting 
the words "of commodities or services" in subsection 541.4 (.A.) {1), 
so that the subsection would read "in making retail sales of commodi
ties or services." :uo 

It is difficult to distinguish in principle between a. clerk in a. store 
selling commodities and ·one in a local dry-cleanin~ establishment, 
for exam:ple, engaged in selling the employer's "sernce" of cleaning 
and pressmg. The proposal therefore appears to have merit. I am 
advised by: the Office of the Solicitor of the Department of Labor, 
however, that the adoption of the proposal is beyond the authority 
of the Administrator to define and delimit the term "employee em
ployed in a bona fide • • • local retailing capacity/' In section 
13 (a) (2):, the Co:ngress provided exemption for employees in "retail 
or service 'establishinents. Thus, I am advised, where it was intended ) 
that exemption extend to both "retail" and "service," both words were · 
used. Since, in section 13 (a) (1) the Congress used only the word 
"retailing/' . the Administrator is witho~t authority to add "servic
ing." I therefore recommend that the proposal be rejected. 

IX. MISCELLANEOUS PROBLEMS 

.A.. variety . of· proposals in addition to those discussed above were 
made a.t the hearing. These are not discussed in this report because 
of the necessity of keeping it within reasonable limits. Each of these 
prop?sals, h9wever, was given very careful C<?nsidera~on before the 
deciSIOn was finally made not to recommend 1ts adoption. Some of 
these proposals were clearly outside the scope of the Administrator's 
authority to. define and delimit the term "any employee employed in 
a. bona fide executive, administrative., professional, or local retailing 
capacity, or in the capacity: of outside salesman." One of them, for 
example, would have permitted the employer and employee to agree 
between themselves as to whether the exemption applied.= Another 
would exempt all employees who do not work under direct ·supervi
sion.282 Other proposals were made to exempt some j.ndustries from 
the salary requirement.288 These are of doubtful validity and would 
have been discriminatory. Others, like a proposal to adopt the defini-

.. NatloDill Institute of Cleanlnc and Dyetnc, transcript, p. 1667. * Transcript, p. 1116. 
Ill 8. L. No. 69. 
Ill Transcrtpt, pp. 1680, 2181. 
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tions given in the "Dictionary of Oooupational Titles" issued. by the 
United States Employment Service, were impraf~ticable.:zu 

One type of proposal, ·made by re~resentatives of two different in
dustries, was not s'ilpJ?orted by suffiment information to enable me to 
make a recommendation, but I consider it of sufficient interest and 
merit to warrant further stud:y and consideration. This is the pro
posal to set up advisory coiDIDittees for industries presentipg s:pecial 
P,roblems under section 13 (a) {1) of the act.285 These coiDmlttees, 
aecording to the proponents, because of their familiarity with the 
industries would be able to advise the Administrator on special in
dustry .Problems. I am calling this proposal to the attention of the 
Admrmstrator as one which is worthy of further consideration. 
"Tacking" of Exempt Work 

The question of combination exemptions under section 13 (a) {1~ 
of the act needs. clarification. In the recommendations made above 
nonexempt work is defined in terms of its relationship to. the executive, 
administrative, professional, local retailing or outside sales functions. 
For exarii~le, in the recommended definition of "executive" it is work 
which is not directly and closely related to the performance of the 
work described in subsections (A) through (D)" of that definition. A 
question was raised by several witnesses as to whether it was intended 
by this approach to consider as nonexempt under one section of the 
regulations work which is exempt under another section. It was 
suggested that provision be made for "tacking" or combining work 
which is exempt under one section of the regulations with work which 
is exempt under another section to allow the exemytion to apply.286 

The Divisions' position under the present regulations permits the 
''tacking" of exempt work under one section of the regulations to ex
empt work under another, so that a person who, for example1 performs 
a combination of executive and professional work may qualify for ex
emption. The recommended revisions are not intended to prevent 
such combination exemptions. There appears to be no reason why an 
employee who spends part of his time in executive work, for example, 
and part in administrative, professional or outside sales work or work 
in a local retailing capacity, should not qualify for exemption pro
vided that he meets the stricter of. the requirements on salary and non-
exempt work. . 

For instance, an employee who devotes half of _his time to work 
meetin~ the requirements of section 541.1 of the regulations defining 
"executive" and the other half to work which is "administrative'' in 
nature under the regulations would qualify for exemption if he meets 
the $75 a week test, which is the higher of the two salary requirements. 
Similarly, if the employee performs a combination of an executive's 
and an outside salesman's functions (regardless of which occupies 
~ost of his time) he must meet the salary requirement for executives 
($55 a week). Also, the total hours of nonexempt work under the 
definition of "executive" together with the hours of work which 
would not be exempt if he were clearly an outside salesman, must not 
exceed either 20 percent of his own trme or 20 percent of the "hours 

IN Transcript, p. 944. . 
• National Association of Radio Broadcasters, transcrl11t. pp, 2821-2828; and National 

ABBociation of Mutual Savings Banks, transcript, pp. 8275---3276. 

) 
... See, for example, transcript, pp. 120-122, 1779-1780, 19411, 2179-2180, 22118; and 

S. L. No. 126. See also stateliients ot the National Beer Wbolesalers ABBocJation of Amer
ica, Inc., S. L. No. 6; National Connell of Private Motor Truck Owners, Inc., S. L. No. 8; 
Standard Brands, Inc., -8. L. No. 117. 
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worked ·in the workweek by the nonexempt employees of the em
ployer," whichever is the smaller. amount. 

Under these principles combin~tions of exemptions under the other \ 
sections of the· regulations are also Eermissible. In short, under the ) 
revised regulations, work which is ' exempt" under one section of the 
regulations will not defeat the exemption . under any ·other section. 
Need for an Exp~atory Bulletin 

Reference has been made in this report to an explanatory bulletin 
or an "official explanation" to be issued in connection with the regu
lations. Explanation or clarification of various portions of the regu
lations was suggested by many witnesses in, the· cou,I:Se of the hearing .... 
Some witnesses showed a lack of familiarity with rulings made by 
the Divisions and a lack of knowledge of how the Divisions applied 
the regulations in certain kinds of cases.288 The issuance of such ex
planatory material has been repeatedly urg-ed by the Divisions' re
gional directors who believe that it would be of great value not only 
to employers and employees but also to the Divisions' field staff. It 
is also clear that the material in the report of the presiding officer 
in 1940 (the Stein Report), which has been the Divisions' explanatory 
bulletin on these rei!Ulations, needs revision in the light of the Divi
sions' rulings and the court decisions since its issuance. If the rec-
ommendations made above with respect to revisions in the regulations 
are adopted, it will be necessary to issue material illustratmg their 
application in various situations. The i8$Uance of some explanatory 
material is also essential in order to give effect to certain recommenda
tions made in this report which do not involve changes in the lan
guage of the regulations, but are based on the mea~g to be given the 
terms used in the regulations. ) 

I recommend that simultaneously with the final action taken on the · 
recommendations in this report the Divisions issue a bulletin explain~ 
ing and iJ.!u~rating the mea~ of the terms ~~in the re.~a~~ons, 
and containing, among other things, the material mcluded m this re
port. I also recommend that this report be designated as the official 
interim explanation of the regulations if it does not prove practicable 
to issue such a bulletin simultaneously with the regulations. 

X. RECOMMENDED REGULATIONS 

I recommend the adoption of the following regulations together 
with the interpretations set f~rth in this report: 

Section 541.1. Exeeutive 
The term "employee employed in a bona fide executive • • • 

capacity" in sectwn 13 (a) (1) of the act shall me~n any employee
(A) whose primary duty consists of the management of the enter

prise in which he is employed or of a custamarily recognized depart
ment or subdivision thereof; arJ, 

(B) who customarily and regularly directs the work of two or 
more other employees therein; arul 

(C) who has the authority to hire or fire other employees or whose 
suggestions and recommendations as to the hiring or firing· and as 

ar See, for enmpie, transerlpt, pp. 1182, 8'l9, 1129, 1:1,77, 1441, 2228, 2788, 8184-3181. J 
Bee also S. L. No. SIS. 

• For enmple, see tr&JliiCrlpt, pp. 88711--8678, 8671H1879. 
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to the advancement and :promotion o: ~ any other change of status of 
. other employees will be given particular weight; and 
) (D) who customarily and regularly exercises discretionary powers; 
· and 

(E) who does not devote more than 20 percent of his hours worked 
in the workweek to activities which ar·~ not directly and closely related 
to the performance of the work described in subsections (A) through 
(D) above; provided that this subsection (E) shall not apply in the 
case of an employee who is in sole charge of an independent establish
ment or a physically separated branch establishment, or who owns at 
least a 20-percent interest in the enterprise in which he is employed; and 

(F) who is compensated ~or his services oil a salary basis at a rate 
of not less than $55 per week (or $30 per week if emplo:yed in Puerto 
Rico or the Virgin Islands) exclusi'7e of board, lodgmg, or oth~r 
facilities : 

Provided, That an employee who is compensated on a salary basis 
at a rate of not less than $100 per wook (exclusive of board, lodging, 
or other facilities)'· an? whc;>se pri~ary duty consists of the m.anage
ment of the enterpnse m which he IS employed or of a customanly rec
ognized department or subdivision thereof, and includes the customary 
and regular direction of the work of two or more other employees 
therein, shall be deemed to meet all of the reqUirements of this section. 
Section 541.2. Administrative 

The term "employee employed in a bona fide * * * administra
tive * • * capacity" in section 13 (a) (1) of the act shall mean 
any employee-

.) (A) whose primary duty consists of the performance of ofiioe or 
nonmanual field work directly related to management policies or gen
eral business operations of his employer or his employer's customers; 
and 

(B) who customarily and regularly exercises discretion and inde
pendentjud~ent;and 

(C) (1) who regularly and directly assists a proprietor, or an em
ployee employed in a bona fide executive or adm.imstrative capacity 
(as such terms are defined in these regulations), or 

(2) :who performs under only general supervision work along spe
cialized or technical lines requiring special training, experience, or 
knowledge, or 

(3) who executes under only general supervision special assignments 
and tasks; and 

(D) who does not devote more than 20 percen,t of his hours worked 
in the workweek to activities which are not directly and closely re
lated to the performance of the work described in subsections (A) 
through (C) above; and 

(E) who is compensated for his services on a salary or fee basis at 
a rate of not less than $75 per week (or $200 yer month if employed in 
Puerto Rico or the Virgip. Islands) exclusive of board,. lodging, or 
other facilities: · 

Provided, That an employee who is compensated on a salary or fee 
basis at a rate of not less than $100 per week (exclusive of board, lodg
ing, or other facilities), and whose primary duty consists of the per
formance of office or nonmanual field work directly related to man-

; a~ement P-olicies or general business operations of his employer or his 
employer s customers, which includes work requiring the exercise of 
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discretion and independ,ent judgment, shall be deemed to meet all of 
the requirements of this sect1on. 
Sectien 541.3. Professional 

The term "employee employed in a bona fide * * · * profes
sional * * * capacity" in section 13 (a) (1) of the act shall 
mean any ~ployee-

\

A) whose prrmary duty consists of the performance of work-
1) requiring knowledge of an advanced type in a field of science 

or earning customarily acquired by a prolonged course of specialized 
intellectual instruction and study, as distinguished from a general 
academic education and ·from an apprenticeship, and from training in 
the performance of routine mental, manual, or physical/rocesses, or 

(2) original and creative in character in a reco~ize field of ar
tistic endeavor (as opposed to work which can be produced by a .Person 
endowed with general manual or intellectual ability and traming), 
and the result of which depends primarily on the invention, imagina
tion, or talent of the employee· and 

(B) whose work requires the consistent exercise of discretion and 
judgment in its performance; and 

(C) whose work is predominantly intellectual and varied in char
acter (as <>{>posed to routine mental, manual, mechanical, or physical 
work) and IS of such a character that the output produced or the res'Ult 
accomplished cannot be sta.ndardized in relation to a given period of 
time; and 

(D) who does not devote more than 20 percent of his hours worked 
in the workweek .to activities which are not an essential part of and 
necessarily incident to the work described in subsections (A) through 
(C) above; and 

(E) who is compensated for his services on a salary or fee basis 
at a rate of not less than $75 p~r week (or $200 per month if em
ploy~d in Puerto Ri~ .or the V:irgin Tslan~) excl~iye of boardii 
lodging or other facilities: PrO'Vidid That thiS subsection (E) sha 
not apply in the case of an employee who is the holder of a valid license 
or certificate permitting the practice of law or medicine or any of 
their branches and who is actually en~aged in the practice thereof: 

Provided, That an employee who IS compensated on a salacy- or f~ 
basis at a rate of not less than $100 per week (exclusive of board, lodg
ing, or other facilities), and whose primanr duty consists of the per
formance of work either requiring knowledge of an advanced type 
in a field of ·science or learning, which includes work requiring the 
consistent exercise of discretion and judgment, or in a recognized 
field of artistic endeavor, which includes work requiring invention, 
imagination, or talent, shall be deemed to meet all of the requirements 
of this section. 

Seetion 54U. Loeal retailing capacity 

The term "employee employed in a bona fide * • • local re
tailing capacity' in section 13 (a) (1) of the act shall mean any 
em~loyee-

A) who customarily and regularly is engaged in-
1) making retail sales the greater part of which are in intrastate 

commerce, or 
(2) performing work immediately incidental thereto, such as the 

wrapping or delivery of packages; and 
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(B) whose hours of work of a. nature other than that described 
in subsections (A) (1} or (A) (2) above do not exceed 20 percent of 

1the hours worked in the workWeek by nonexempt employees of the 
employer. 
Section 541.5. Outside salesman 

The term "employee employed * * * in the capacity of outside 
salesman" in section 13 (a) (1} of the act shall mean any employee

(A) who is employed for the purpose of and who is customarily and 
regularly engaged away from his employer's place or places of busi
ness in-

(1} making sales within the meaning of section 3 (k) of the act, 
01' 

(2) obtaining orders or contracts for services or for the use of 
facil1ties for which a consideration will be paid by the client or cus
tomer; and 

(B) whose hours of work of a nature other than that described 
in subsections (A) (1} or (A) (2) above do not exceed 20 percent of 
the hours worked in the workWeek by nonexempt employees of the 
employer: PrO'Vided, That work performed incidental to and in con
~unction with the employee's' own outside sales or solicitations, includ
mg incidental deliveries and collections, shall not be regarded as non
exempt work. 
Section 541.6. Petition for amendment of regulations 

Any person wishing a revision of any of the terms of the foregoing 
regulations may submit in writing to the Administrator a petition 

1 setting forth the changes desired and the reasons for proposing them. 
If, upon inspection of the petition the Administrator believes that 
reasonable cause for amendment of the regulations is set forth, the 
Administrator will either schedule a hearing with due notice to inter
ested parties, or will make other provision for affording interested 
parties an opportunity to present their views,: either in support of or 
m opposition to the proposed changes. In determining such future 
regulations, separate treat:Inent for different industries a~d for differ
ent classes of employees may be given consideration. 
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APPENDIX I 

NOTICE OF HEARING ON PROPOSED AMENDMENTS TO PART 541 OF 
REGULATIONS WITH RESPECT TO THE DEFINITION OF THE TERMS 
"EXECUTIVE, ADMINISTRATIVE, PROFESSIONAL, OR LOCAL RETAIL
ING CAPACITY, OR • • • OUTSIDE SALESMEN" AS THEY AFFECT 
EMPLOYEES COVERED BY THE PROVISIONS OF THE FAIR LABOR 
STANDARDS ACT 

WBEBEAS, Section 13 (a) (1) of the Fair Labor Standards Act, as ame~ded. 
provides that the provisions of Section 6 and Section 7 -of the Act shall not apply 
to any employee "employed in a bona-1lde executive, administrative, professional, 
or local retaining capacity, or in the capacity of outside salesman (as such 
terms are defined and delimited by regulations of the Administrator)"; and 

WJU:BEAS, the Administrator of the Wage 'and Hour Division, on October liS, 
1940, issued Part 541 of Chapter V, Title 29, Code of Federal Regulations, as 
amended (5 F. B. 4077), entitled "Regulations De1lning and Delim1ting the Terms 
Any Elmployt!e Employeq in a Bona Fide Executive, Administrative, Profes
sional, or Local Betalling Capacity, or in the Capacity of Outside Salesman" 
pursuant to Section 13 (a) (1) of the Fair Labor S~dards Act of 1988 (52 
Stat. 1060) ; and 

WRJ!:BEAS, it appears advisable, in the light of the experience of the Divisions 
in the application of these regulations and because of changes in economic con
ditions which have taken place since their issuance, to consider amendme~;~ts to ) 
the regulations which will more e1fectively carry out the purposes of the exemp-
tions provided in Section 13 (a) (1); and .. 

WBEBli:A.s, a petition has been 1lled by the United Electrical Radio & Machine 
Workers of America pursuant to Section 541.6 of the regulations, fQr amendm!!Ilt 
ot Sections IS41.1, 541.2, and 541.8 of the regulations to require that an employee 
must be compensated for his services on a salary or fee basis at a rate of not 
less than $500 per month (exclusive of board, lodging, and other facillties) ln 
order to qualify as an executive, administrative, or professional employee; 

Now, THDEFORE, notice is hereby given of public hearing to be held beginning 
on Tuesday, December 2, 1M7, at 10 a. m. in the Departmental Auditorium, Con
stitution ·Avenue, between Twelfth and Fourteenth Streets NW., Washington, 
D. 0., before a representative to be designated by the Administrator, at which 
interested persons w1ll be heard on the following questions : 

1. What, if any changes should be made in the provisions contained in subsec
tions 541.1 (E), 54l.2 (A), and 541.3 (B) of the regulations with respect to 
salary criteria for exemption as executive, administrative, and professional 
employees? 

2. Should the following proposed amendments to Regulations Part 541 be 
adopted? 

(a) Amend subsection 541.1 (F) of the regulations to read as follows : 
(F) Who does not devote more than 8 hours in the workweek to work 'which 

1s not an integral part of the functions described in subsections (A) through 
(D) above; provided that this subsection shall not applY in the case of an em
ployee who is In sole charge of an independent establishment or a physically 
separated branch establishment, or who is an officer and shareholder owning at 
least 20 percent of the outstanding shares of the enterprise ln which he is 
employed. 

(ll) Amend Section M1.2 by deleting subsection IS41.2 (B) (4) which reads: 
" ( 4) Who is engaged in transporting goods or passengers for hire and who 

performs, under only general supervision, responsible outside work of a spe
cialized or technical nature requiring special training, experience, or knowl
edge, and whose duties require the exercise of discretion and independent 
judgment." J 
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(c) Amend subsection 1541.2 (B) (2) to read as follows: 
(2) who performs under only genElral supervision, responsible office or non

man~~l field work, directly related to management policies or general business 
operations, along specialized or technical lines requiring special training, ex
perience, or knowledge, and which requires the exercise of discretion and 
independent judgment ; or 

(d) Amend section 541.2 by adding a new s.ubsection "0" as follows : 
( 0) and who does not devote more than 8 hours in the workweek to work 

which Is not an integral part of the functions described in subsections (B) (1), 
(B) (2) and (B) (3) of this section. 

(e) Amend subsection 541.8 (A) (4) to read as follows: 
( 4) who does not devote more than 8 hours in the workweek to work which 

is not an integral part of the functions described in subsections (A) (1), (2), 
(3), and 5 (a) or (b) of this section. 

( tJ Amend subsection 541.4 (B) to read as follows : 
(:B) who does not devote more than 8 hours in the workweek to work which 

ls not described in subsections (A) (1) or (A) (2) above. 
(g) Amend subsection 541.5 (A) (2) to read as follows: 
(2) obtaining orders or contracts for services or for the use of facilities for 

whi(!b a consideration will be paid by the client or customer, and 
(h) Amend subsection 1541.15 (B) to read as follows : 
(B) whose hours of work of a nature other than that described in subsections 

(A) (1) or (A) (2) above, do not exceed 8 hours in the workweek; provided 
that work performed incidental to and in conjunction with the employee's own 
outside sales or solicitations, including incidental deliveries and collections, 
shaH not be included in computing the 8 hours. 

8. What, if any, other amendments should be made in Regulations Part 541? 
Interested persons are invited to present evidence as to the need for revision 

or definition of any of the terms used in the regulations, particularly with respect 
to the following : 

1-"primary duty" as used in subsection 541.1 (A). 
2-"a customarily recognized department or subdivision thereof" as used in 

subsection 1541.1 (A). 
8--"sole charge" as used in subsection 541.1 (F). 
4-"a physically separated branch establishment" as used in subsection 

1541.1 (F). 
15-"salary basis" and "salary or fee basis" as used in subsections 541.1 (E), 

541.2 (A) and 1541.8 (B). 
6-"general business operations" as used in subsections 541.2 (B) (2) and 

541.2 (B) (3). 
All persons wishing to be heard shall tlle with the Administrator, Wage and 

Hour Division, United States Department of Labor, Washington25, D. 0., not 
later than November 20, 1947, notice of intention to appear which shall contain 
the following information : 

1. Name and address of the person appearing. 
2. If such person is appearing in a representative capacity, the name and 

address of the persons or organizations he is representing. 
8. The branch of industry in which he is interested. 
4. The particular sections of the regulations or the proposed amendments on 

which he proposes to testify. 
5. If he proposes to appear in support of any amendment not proposed in 

this notice, the general nature and purpose of such suggested amendment. 
6. The approximate length of time requested for his presentation. 
In the event that a large number of persons indicate a desire to be heard 

and it appears that the hearing will extend over a considerable period of time. 
persons scheduled to testify w1ll be notified through the mails of the approximate 
date and time set aside for their appearance. 

Written statements may be tlled in lieu of personal appearances at any time 
before the date of the hearing. 

Signed at Washington, D. 0., this 16th day of October 1947. 
/8/ Wm. R. McComb, 

WM. R. -McCoMB, Administrator, 
Wage an.d. Hour Di'IJ'i.ri<m, 

United State8 Department of Labor. 
Published in Federal Register October 22, 1947. 
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APPENDIX IT 

PRESENT REGULATIONS 
Section 541.1. Executive 

The term "employee employed in a bona :fl.de executive • • • capacity" in 
section 13 (a) (1) of the act shall mean any employee-

(A) whose primary duty consists of the management of the establishment in 
which he is employed or of a customarily recognized department or subdivision 
thereof, and 

(B) who customarily and regularly directs the work of other employees 
therein, and 

(C) who has the authority to hire or :fl.re other employees or whose sugges
tions and recommendations as to the hiring or firing and as to the advancem,ent 
and promotion or any other change of status of other employees will be given 
particular weight, and 

(D) who customarily and regularly exercises discretionary powers, and 
(E) who is compensated for his services on a salary basis at not less than 

$30 per week (exclusive of board, lodging, or other facilities), and 
(F) whose hours of work of the same nature as that performed by nonexempt 

employees do not exceed 20 percent of the number of hours worked in the work
week by_ the nonexempt employees under his direction; provided. that this sub
section · (F) shall not apply in the case of an employee who is in sole charge of 
an independent establishment or a physically separated branch establishment. 
Section 541.2. Administrative 

The term "employee employed in a bona fide • • • administrative 
• • • capacity" in section 13 (a) (1) of the act shall mean any employee

(A) who is compensated for his services on a salary or fee basis at a rate of 
not less than $200 per month (exclusive of board, lodging, or other facillties), 
and 

(B) (1) who regularly and directly assists an employee employed in a bona 
:fl.de executive or administrative cavacity (as such terms are defined in these 
regulations), where such assistance is nonmanual in nature and requires the 
exercise of discretion and independent judgment ; or 

(2) who performs under only general supervision, responsible nonmanual 
o1Jlce or field work, directly related to management policies or general business 
operations, along specialized or technical lines requiring special trainlng, experi
ence, or knowledge, and which requires the exercise of discretion and independent 
judgment;· or 

(3) whose work involves the execution under only general supervision of 
special nonmanual assignments and tasks directly related to management poli
cies or general business operations involving the exercise of discretion and in
dependent judgment; or 

(4) who is engaged in transporting goods or passengers for hire and who 
performs, under only general supervision, responsible outside work of a spe
cialized or technical nature requiring special training, experience, or knowledge, 
and whose duties require the exercise of discretion and independent judgment. 

Section 541.3. Professional 
~he term "employee employed in a bona fide • • • professional • • • 

capacity" in section 13 (a) (1) of the act shall mean any employee who ls-
(A) engaged in work-
(1) predominantly intellectual and varied in character as opposed to routine 

mental, manual, mechanical, or physical work, and 
(2) requiring the consistent exercise of discretion and judgment in Jts per

formance, and 
(8) of such a character that the output produced or the result accomplished 

cannot be standardized in relation to a given period of time, and 
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(4) whose hours of work. of the same nature as that performed by non
exempt employees do not exceed 20 percent of the hours worked in the work
week by the nonexempt employees; provided that where such nonprofessional 
work is an essential part of and necessarily b).cident to work of a professional 
nature, such essential and incidental work shall not be counted as nonexempt 
work; and 

(5) (a) requiring knowledge of an advanced type in a field of science or 
learning customarily acquired by a prolonged course of specialized intellectual 
instruction and study, as distinguished from a general academic education and 
from an apprenticeship, and from training in the performance of routine mental, 
manual, or physical processes; or 

(b) predominantly original and creative in character in a recognized field of 
artistic. endeavor as opposed to work which can be produced by a person en
dowed with general manual or intellectual ab1lity and training, and the result 
of which depends primarily on the invention, imagination, or talent of the em
ployee, and 

(B) who is compensated for his services on a salary or fee basis at a rate 
of not less than $200 per month (exclusive of board, lodging, or other facil
ities); provided that this subsection (B) shall not apply in the case of an 
employee who is the bolder of a valid license or certificate permitting the prac
tice of law or medicine or any of their branches and who is actually engaged in 
the practice thereof. 

Section 54U. Local retailing capacity 
The term "employee employed In a bona fide • • • local reta111ng capac

ity" in section 13 (a) (1) of the act shall mean any employee-
(A) who customarily and regularly is engaged in 
(1) making retail sales the greater part of which are in intrastate commerce; 

or 
(2) performing work immediately incidental thereto, such as the wrapping or 

delivery of packages, and 
(B) whose hours of work of the same nature as that performed by nonexempt 

employees do not exceed 20 percent of the number of hours worked In the work
') week by such nonexempt employees. 

Section 541.5. Outside salesman 

) 

The term "employee employed • • • in j;he capacity of outside salesman" 
In section 18 (a) (1) of the act shall mean any employee-

(A) who is employed for the purpose of and who is customarily and regularly 
engaged away from his employer's place or places of business In 

(1) making sales within the meaning of section 8 (k) of the act; or 
(2) obtaining orders or contracts for the use of faclllties for which a consider

ation will be paid by the client or customer, and 
(B) whose hours of work of the same nature as that performed by nonexempt 

employees do not exceed .20 percent of the number of hours worked in the work
week by such nonexempt employees ; provided that work performed incidental 
to and in conjunction with the employee's own outside sales or soJicitatlons, 
including incidental deliveries and collections, shall not be regarded as nonexempt 
work. 

Section 541.6. Petition for amendment of regulations 
Any person wishing a revision of any of the terms of the foregoing regulations 

may submit in writing to the Administrator a petition setting forth the changes 
desired and the reasons for proposing them. If, upon inspection of the petition, 
the Administrator believes that reasonable cause for amendment of the regula
tions is set forth, the Administrator will either schedule a bearing with due notice 
to interested parties, or will make other proVision for afrording interested parties 
an opportunity to present their views, either in support of or in opposition to the 
proposed <:}langes. In determining such future regulatloPq, separate treatment 
for dl1ferent industries and for dl1ferent classes of employees may be given 
consideration. 
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APPENDIX III 

DEFINITIONS OF "SUPERVISOR" AND "PROFESSIONAL EMPLOYEE" 
LABOR MANAGEMENT RELATIONS ACT, 1947 (TAFT-HARTLEY ACT) 

Smc. 2. When used in this Act-
• • • (11) The term "supervisor" means any individual having authoritY, 

in the interest of the employer, to hire, transfer, suspend, lay off, recall, pro
mote, discharge, assign, reward, or discipline other employees, or responsibly 
to direct them, or to adjust their grievances, or effectively to recommend such 
action, 1f ln connection with the foregoing the exercise of such authority is not 
of a merely routine or clerical nature, but requires the use of independent 
judgment. 

· (12) The term ''professional employee" means--
(a) any employee engaged in work (i) predominantly intellectual and varied 

in character as opposed to routine mental, manual, mechanical, or physical 
work; (U) involving the consistent exercise of discretion and judgment in Its 
performance; (iii) of such a character that the output produced or the result 
accomplished cannot be standardized in relation to a given period of time; (lv) 
requiring knowledge of an advanced type In a field of science or learning cus
tomarily acquired by a prolonged course of specialized ln.dllectual instruCtion 
and study ln an institution of higher learning or a hospital, as distinguished 
from a general academic education or from an apprenticeship or from training 
in the performance of routine mental, manual, or physical processes, or 

(b) any employee, who (1) has completed the courses of specialized intel· 
lectuallnstructton and study described in clause (tv) of paragraph (a), and (il) ) 
is performing related work under the supervision of a professional person to _,~ 
qualify himself to become~ professional employee as defined in paragraph (a). 

J 
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APPENDIX IV 

.APPEARANCES 

Personal appearances were made on behalf of the following: 
Agricultural Producers Labor Commit-

tee of CaU!ornia and Arizona. 
Allegheny Ludlum Steel Corp. 
Allen & Morris. 
American Bankers Association. 
American Butter Institute. 
American Coal Sales Association. 
American Cotton Manufacturers Asso-

ciation. 
American Federation of Labor. 
American Federation of Radio Artists, 

AFL. 
American Institute of Accountants. 
American Institute of Laundering. 
American Library Association. 
American Life Convention. 
American Locomotive Co. 
American Merchant Marine Institute, 

Inc. 

) 
American Mutual Alliance. 
American National Retail Jewelers AJJ

sociation. 
American Newspaper Guild, CIO. 
American Newspaper Publishers Asso-

ciation. 
American N'!ll'SeS Association. 
American Steel Foundries. 
American Trucking Association, Inc. 
American Warehousemen's Association, 

Merchandise Division. 
American Window Glass Co. 
Associated Industries of Missouri. 
Associated Tobacco Manufacturers . 
.Association of American Ship Owners. 
Association of Buying Offices, Inc. 
Aviation Manufacturing Corp., The 

Lycoming Division. 
Bell Aircraft Corp. 
Bendix Aviation Corp. 
Bicycle Institute of America, Inc. 
Boeing .A.ircra!t Co. 
Borg-Warner Corp. 
Burdman Auto Parts, Inc. 
Central Pennsylvania Coal Producers' 

Association. 
Cigar Manufacturers Association of 

America, Inc. 
Colorado & Denver Dairy Products As

sociation. 
Commerce & Industry Association of 

New York, Inc. 
) Communications Workers of America. 

Consolidated Vultee .A.1.rcraft Corp. 
Corning Glass Works. 

Cotton Textile Institute, Narrow Fab-
rics Division. 

Crucible Steel Co. of America. 
CUrtiss-Wright Corp. 
Delta Dr1illng Co. 
Douglas Aircraft Co., Inc. 
Douglas-Guardian Warehouse Corp. 
Drilling & Exploration Co. 
Engineers & Salaried Employees Asso

ciation. 
Fairchild Aircraft. 
Food, Tobacco, Agricultural, and Allied 

Workers Union of America, CIO. 
Gerber Products Co. 
Glenn L. Martin Co. 
Goodyear Tire & Rubber Co. 
Hawallan Sugar Planters Association. 
Heating, Piping & Air Conditioning Con-

tractors National 'Association. 
lllinois Dairy Products Association. 
Independent Unions of the State of 

New Jersey. 
Indianapolis Chamber of Commerce 

(Manufacturer's Committee). 
Institute of Cooking & Heating Appli-

ance Manufacturers. 
Institute of Distribution. 
International Apple Association. 
International Brotherhood of Electrical 

Workers, AFL. 
International Brotherhood of Teamsters 

and Cbatrlfeurs, .A.FL. 
International Federation of Technical 

Engineers, Architects, and Drafts
men's Unions, AFL. 

International Ladies Garment Workers 
Union, AFL. 

International Longshoremen's and 
Warehousemen's Union, CIO 

Iowa Creamery Butter Manufacturers 
Association. 

Jersey City Tobacco Co. 
Kansas Butter Institute. 
Kansas City Chamber of Commerce. 
Life Insurance Association of America. 
Limited . Price Variety Stores Associa-

tion. 
Lockheed Aircraft Corp. 
Mail Order Association of America. 
Manufacturers' Association of Connecti-

cut, Inc. 
Manufacturers ProtectivE and Develop. 

ment Association. 
Mesta Machine Co. 



Mid-Continent 011 & Gas .Association. 
Missouri Butter & Cheese Institute. 
Moore Electric Co., Inc. 
Motor & Equipment Wholesalers' .Asso

ciation. 
National-American Wholesale Lumber 

Association. 
National .Association of Bedding Manu

facturers. 
National Association of Broadcast En

gineers and Technicians. 
National .Association of Broadcasters. 
National Association of Cotton Manu

facturers. 
National Association of Furniture Man

ufacturers. 
National Association of Manufacturers. 
National .Association of Motor Bus Op-: 

era tors. 
National .Association of Mutual Savlngs 

Banks. 
National Association of netrigeration 

Contractors. · 
National Association of Retail Clothiers 

and Furnishers. 
National Association of Shoe Chain 

Stores. · 
National .Association of State Chambers 

of Commerce. 
National Association of Tobacco Dis

tributors. 
National Association of Wholesalers, 

Inc. 
National Canners Association. 
National Cheese Institute. 
National Coal Association. 
National Cotton Compress & Cotton 

Warehouse Association, Inc. 
National Editorial Association. 
National Federation of Salaried Unions. 
National Furniture Warehousemen's 

.Association. 
National Institute of Cleaning & Dyeing. 
National League of Wholesale Fresh 

Fruit and Vegetable Distributors. 
National Lumber Manufacturers Asso

ciation. 
National Petroleum Association. 
National Beady Mixed Concrete Asso

ciation. 
National Retail Dry Goods Association. 
National Retail Farm Equipment Asso-

ciation. 
National Retail Furniture .Association. 
National Retail Hardware Association. 
National Sand & Gravel Association. 
National Shoe Retailers .Association. 
National Society of Professional Engi-

neers. 
National Tool & Die Manufacturers As

sociation. 
National Wall Paper Wholesalers' As

sociation. 
National Wholesale Druggists' .Associa

tion. 
National Wholesale Furniture Associa

tion. 
Nebraska Butter Institute. 

Nebraska Small Business Men's .Asso
ciation. 

New York Shipping Association. 
New York State Publishers' Associa-

tion. 
North American Aviation, Inc. 
Northrop Aircraft, Inc. 
Offtce Employees International Union, 

AFL. 
Ohio Chamber of Commerce. 
Ohio Coal A$sociatlon. 
Ohio Dairy Products .Association. 
Oklahoma Butter Institute. 
Oregon Creamery Manufacturers .Asso

ciation. 
Paclftc American Steamship .Associa-

tion. · 
Pennsylvania Newspaper Publishers' 

Association. 
Petroleum Equipment Suppliers .Associ.· 

ation. 
Piper Aircraft Corp. 
Pittsburgh Clearing House Association. 
Pittsburgh Refiector Co. 
Publishers Bureau of New Jersey, Inc. 
Ranger Aircraft Co. 
Reliance Life Insurance Co. 
Republlc Aviation Corp. 
Retail Credit Institute of America. 
RoChester Ropes, Inc. 
Rowan Drilling Co. 
Rervice MaChine Co. 
Shellmar Products Corp. 
South Dakota Dairy Association. 
Special Libraries .Association. 
Sperry Gyroscope Co., Inc. 
Standard Oil Co. {Ohio). 
St. Joseph Lead Co. 
St. Louis Chamber of Commerce. 
Telephone Workers Organizing Commit-

tee, 010 • 
Texas Dairy Products Association. 
Tens Manufacturers Association. 
Tidewater Field Warehouses, Inc. 
Tugman, Edgar A. 
Underwear Institute. 
United Aircraft Corp. 
United Automobile, Aircraft & Agricul· 

tural Implement Workers of America, 
CIO. 

United Electrical, Radio & MaChine 
Workers of America, CIO. 

United Fresh Fruit & Vegetable Asso
ciation. 

United Mine Workers of America. 
United Offtce and Professional Workers 

of America, CIO. 
U. S. Independent Telephone Assoc.ia~ 

tion. 
U. S. Wholesale Grocers' Association, 

Inc. 
Utillty Co-Workers' Association. 
Western Pennsylvania Coal Operators 

Association. ' 
Western Petroleum Refiners' Associa-

tion. · 
Weston Electrical Instrument Corp. 
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Wholesale Dry Goods Institute. ., Women's Bureau, U. S. Department of 
Wisconsin Creameries Association. Labor. 

~- , Statements in lieu of personal appearance were filed on behalf of 
) the following: 

.Afro-American Newspapers. Frisch, Norm,an H . 

.Amalgamated Clothing Workers of General Electric Co. 
America, CIO. Geometric Tool Co., The • 

.American Association of Schools and Gilbert Co., The A. C. 
Departments of Journalism. Great Northern Paper Co • 

.American Bakers Association. Hammond Chamber of Commerce, The • 

.American Sugar Cane League. H. J. Heinz Co . 

.American Council on Education for Ideal School Supply Co. 
Journalism. lllinois Manufacturers' Association. 

American Institute of Architects, The Industrial Advisors Bureau, Inc. 
American Mining Congress. Inland Daily Press Association . 
.American Paper and Pulp Association. Instant Products Manufacturing Co .• 
American Pulpwood Association. The. 
American Screw Co. International Association of Ice Cream 
American Society of Civil Engineers. Manufacturers. 
Animal Health Institute. International Federation of Technical 
Architectural and Engineering Guild, Engineers, Architects and Drafts-

AFL--.Local 66. · men's Union,. AFL-Local119. 
Associat~ Cigar Box Manufacturers of Johnson Co., E. J. 

America, Inc. Johnson. Wilmer G. 
Associated Equipment Distributors. Lennox Furnace Co., The. 
Associated General Contractors of Lewis-Leidersdorf Co. 

America, Inc., The. Linen Supply Association of America. 
AssociatiQD of Motion Picture Pro- Los Angeles Editorial Association, AFL. 

ducers, Inc., The. Manufacturers Association of New Ha· 
Bartlett State Bank. ven County, The. 
Billings Gas Co. McClean, {). M. 
Bobrich Manufacturing Co. Milk Industry Foundation. 
Bristol Co., The. Mott, Frank L. 

') Bristol-Myers Co. National-American Wholesale Grocers' 
Broken Bow State Bank. Association 
Brooklyn Chamber of Commerce. National Beer Wholesalers Association 
Business Advisory Council for the De- of America, Inc. 

partment of Commerce. National Candy Wholesalers Associa-
Butler Specialty Co. tion, Inc. 
Chamber of Commerce of Philadelphia. National Cooperative Milk Producers 
Chamber of Commerce of Puerto Rico. Federation. 
Chamber o~ Commerce of the United National Council of Private Motor 

States. Truck Owners, Inc., Tbe. 
Chicago Association of Commerce and National Dehydrators Association. 

Industry," The. National Door Manufacturers. Associa-
Cinder Block, Inc. of Roanoke. tion. 
Coating Materi8.ls Inc. National Fisheries Institute, Inc. 
Coleman Co., Inc., The, National Knitted Outerwear ASsocia-
Commercial Furniture Co. tion. 
Continental Baking Co. National Livestock Exchange, The. 
Copperweld Steel Co. National Retail Tea & Cotl'ee Merchants 
Corset and Brassiere Association of Association. 

America, Inc. Natural Gas Pipeline Co. of America. 
Courier-Journal Job Printing Co., Inc. Negro Newspaper Publishers A.ssocia· 
Cravath, Swaine & Moore. tion. 
Credit Bureau, The. New England Shoe and Leather Associ· 
Crosman, Ralph L. ation. 
Douglas Printing Co. Norfolk Dally News, The. 
Duncan Cotl'ee Co. Northern Natural Gas Co. 
Eastern Machine Screw Corp., The. Northwest Packers & Growers, Inc. 
Edison Electric Institute. Northwestern Mutual Life Insurance 
Electrical Facilities, Inc. Co. of Milwaukee, The. 
Evaporated Milk Association. Ohio Oil Co. 
Fa~mont Canning Co. Olin Industries, Inc . 
. Falls City Creamery Co. Paci1lc Gamble Robinson Co. 
Foster Motor Co. Paxton & Vierling Iron Works. 
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Peet Paclrlng Co. 
Penn Hardware Co. 
Pennsylvania Salt Manufacturing Co. of 

Washington. 
Pineapple Growers .Association of Ha-

waii. 
Pittsburgh Plate Glass Co. 
Pollact, Jr., Edward H. 
Porcelain Products, Inc. 
Printing Industry of America, Inc., The 

Industrial Relations Section. 
Protective Coating Corp. 
Pullman Couch Co. 
Puritan Co., Inc. 
PuritY' Bakeries Corp. 
Pyrites Co., Inc., The. 
Radio Writers Guild of the Authors 

League of America, Inc., The. 
Refinite Oorp., The. 
Rheem Manufacturing Co. 
Robert E. Schweser Co. 
Roberts Dairy Co-. 
Rockwell ManufactUring Co. 
Scott Foot Appliance Co. 

Security State Bank. 
Southern Coal Producers' Association. 
Southern Sash and Door Jobbers Asso-

ciation. 
St. Croix Paper Co. 
Standard BrandS, Inc. 
Textile Fabrics Association. 
Textile Workers Union of America, 

CIO. 
Thayer C-ounty Bank. 
Turpin, Dick. 
Turpin, Gerry. 
United Electrical, Radio and Machine 

Workers of America, CIO, Salaried 
Unit-Local 710. 

Universal Leaf Tobacco Co., Inc. 
U. S. Department of Agricultm;e. 
U. S. Department of the Air Force. 
Virginia Road Builders Association. 
Ward Baking Co. 
Watertown Manufacturing Co., The. 
Wilson, Maddison & Co. 
Wholesalers' Food Institute of Iowa. 
Woodwork Jobbers Service Bureau. 
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