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EXTENSION OF NATIONAL INDUSTRIAL RECOVERY ACT

MONDAY, MAY 20, 1935

House oF REFRESENTATIVES,
CoMMITTEE ON WAYs AND MEANS,
Washington, D. C.

The committee met at 10 a. m., Hon. Robert L. Doughton (chair-
man) presiding.

The CuairmaN. The committee will be in order.

The meeting this morning is for the purpose of conducting hearings
on Senate Joint Resolution 113, which has been referred to the Com-
mittee on Ways and Means. The resolution provides for the exten-
sion of the present National Industrial Recovery Act to April 1, 1936.

We have, of course, for some time been aware of the fact that our
committee would have this matter to consider, and in view of that
res‘fonsibility, we have been giving it some thought and attention;
and the majority members have been considering the matter, espec-
ially, in order to have something prepared to present in case our views
should not coincide entirely with the views expressed in the provisions
of the Senate joint resolution. In a few minutes we will have here a
memorandum to present as a basis of study and consideration solely,
along with Senate joint resolution and the present act. The sugges-
tions that we make will be the views of the majority. There is
nothing about them but what can be added to or taken from. They
are presented only as a matter of consideration and study for the com-
mittee, in view of the responsibility that rests upon us inregard to this
legislation.

Mr. HiL, May Isuggest that you have Senate Joint Resolution 113
put in the record, and the statement to which the chairman refers. I
understand it will be available in a few minutes to be passed around to
the members of the committee.

The CrAIRMAN. We had arrangements for a print of 100 copies this
morning, to be passed around for the benefit of the committee, but
through a misunderstanding they are not yet available but type-
written copies will be furnished as soon as possible. I think they will
be here in 15 minutes.

Mr. TREaADwWAY. Who prepared that statement?

The CuairmMan. It was prepared by the majority members as a
basis of study and consideration, in lieu of a bill.

Mr. Vinson. Coupled with the suggestion made by the gentleman
from Washington with reference to the insertion of Senate Joint
Resolution 113, I would like to suggest that at that point in the record
there be included title I of the National Industrial Recovery Act, the
existing law.

The CaairMaN. Without objection, that may be done.
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Mr. Vinson. It occurs to me that the statement to which the
chairman refers, which is to be used as a basis for consideration, should
be included at the beginning of the hearings in conjunction with both
the Senate joint resolgul;lion and title I of the existing law.

Mr. Hirr. I was just going to suggest that this memorandum, which
we as an informal group worked on and formulated, follow the joint
resolution in the record.

Mr. Vinson. Of course, you have uo objection to the inclusion of
the existing law?

Mr. Hicr. None at all.

Mr. VinsoN. In other words, we would have all three there, so they
could be very easily referred to.

Mr. Treapway. Just let me get some further information:

What has become of H. R. 7121, which the chairman introduced on
March 29?7 You are not saying anything about taking that up.

Mr. Hiwn, It is in the limbo of forgotten things. 5

hMr. Treapway. You might just as well make waste paper out of
that.

Mr. Vinson. Oh, I would not say that. It represents valuable
time and effort.

The CrairMaN. That was only introduced hurriedly on request.
Since that the matter has been very carefully studied by, I suppose,
each and every member of the committee, and I know by the majority
members,

Mr. Treabpway. I realize that, but you have not given us any of
these specially prepared advance copies, so how could we study what
you propose? Or don’t you care? Probably you de not care.

The CrairMan. Right in that connection, if you have responsi-
bility at all—which I know yru have, because you have the same
responsibility we have-~you have had the same opportunity to make
a study that we have. We know that you do not hesitate in matters
of this kind to hold conferences among yourselves, which is perfectly
proper; and I hope you will not deny us the same privilege.

Mr. Treapway. Oh, gracious, on the contrary, we would be de-
lighted to have you do that.

Mr. KnuTtsoN. 1 think it should be said in fairness to the majority
that the minority has not been in the dark at any time. We get all
the information from the newspapers that all the other members get.

Mr. Vinson. There is no question but what you have been in the
dark for a long, long time.

Mr, Jenkins, 1 should like to know, laying all this facetiousness
aside, as to this: We have Senate Joint Resolution 13 before us, and
we had the Doughton bill, H. R. 7121. Is it our understanding that
H. R. 7121 has been abandoned?

The CHAIRMAN. Absolutely.

Mr. JENkiNs, And that tg’e majority of the committee has some
other tentative program which has not been printed yet?

The CrairmMaN. We hope to have that presented and passed around
to each member of the committee during the morning session.

Mr. KxutsoN, This memorandum we are to receive now represents
the conclusions of the informal group?

The Crairuan, Up to date, so far as we have given the matter
consideration. It is purely tentative.
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Mr. TReapwAY. Let me find out about this “infermal group.”
'11‘10 w%mt are you referring? There were no Republicans there, were
there

Mr. KnursoN. The chairman said it was taken up in an informal

roup.
d The CHAIRMAN. You have had the same opportunity for considera-
tion of this question that we have had, and we hope you have con-
sidered it. .

Mr. TrReapwayY. That is fine of you; and you then vote down what-
ever is submitted to you.

The CuarrmMan. That is what we usually do when it is not meri-
torious.

Mr. CrowrHER. Was this the result of the meeting about which
we learned from the press, at which Mr. Richberg was present with
the majority members? Is this the result of that conference?

The CuHairMaN. Mr. Richberg, at our request, met with us a time
or two. This preparation was the work of the committee.

Mr. Jenkins, The country knows that over in the Senate Senator
Pat Harrison and Senator Cﬁ;,rk have taken a stand; and the country
also knows that the President and Mr. Richberg, his assistant, have
taken a different stand. I should like to know whether or not this
program that the majority has adopted has been the subject of con-
ference between the discordant elements, and what we may expect.
May we expect & harmonious, cut-and-dried program, or are we to
expect an open discussion, in which we want to fortify ourselves to
participate?

The CuairMAN, You may expect an open discussion in this com-
mittee. We have had no conference with the other body about that
matter. They have discharged their duty, I presume, conscientiously,
and the same responsibility is upon us.

Mr. KNuTsoN. An open agreement openly arrived at.

Mr. Cooper. Mr. Chairman, I ask the regular order.

The CuairmMaN. Without objection, the matter referred to by Mr,
Hill and Mr. Vinson will be incorporated in the hearings.

(The matter referred to follows:)

[PuBLic—No. 87—730 CoNGREsS]
{H. R. 5755)

AN ACT To encourage national industrial recovery, to foster fair oomg:tluon. and to provide for the
construction of certain useful public works, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled,

TITLE I-INDUSTRIAL RECOVERY
DECLARATION OF POLICY

SecrioN 1. A national emergency productive of widespread unemployment
and disorganization of industry, which burdens interstate and foreign commerce,
affects the publie welfare, and undermines the standards of living of the Ameri-
can people, is hereby declared to exist. It is hereby declared to be the policy of
Congress to remove obstructions to the free flow of interstate and foreign com-
merce which tend to diminish the amount thereof; and to provide for the general
welfare by promoting the organization of industry for the purpose of cooperative
action among trade groups; to induce and maintain united action of labor and
management under adequate governmental sanctions and supervision, to elime
inate unfair competitive practices, to promote the fullest possible utilization of
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the present productive capacity of industries, to avoid undue restriction of pro-
duction (except as may be temporarily required), to increase the consumption
of industrial and agricultural products by increasing purchasing power, to re-
duce and relieve unemployment, to improve standards of labor, and otherwise
to rehabilitate industry and to conserve natural resources.

ADMINISTRATIVE AGENCIES

Sec. 2. (a) To viiectuate the policy of this title, the President is hereby
authorized to establish such agencies, to accept and utilize such voluntary and
uncompensated services, to appoint, without regard to the provisions of the
civil service laws, such offices and emplovees, and to utilize such Federal officers
and employees, and, with the consent of the State, such State and local officers
and emplovees, as he may find necessary, to prescribe their authorities, duties,
responsibilities, and tenure, and, without regard to the Classification Act of
1923, as amended, to fix the compensation of any officers and employees so
appointed.

(b) The President may delegate any of his functions and powers under this
title to such officers, agents, and employees as he may desiguate or appoint, and
may establish an industrial planning and research agency to aid in carrying out
his funetions under this title.

{c) This title shall cease to be in effect and any agencics established hercunder
shall cease to exist at the expiration of two years after the date of ecnactment of
this Act, or sooner if the President shall by proclamation or the Congress shall
by joint resolution declare that the emergency recognized by section 1 has ended.

CODES OF FAIR COMPETITION

Sec. 8. (a) Upon the application to the President by one or more trade or
industrial associations or groups, the President may approve a code or codes of
fair competition for the trade or industry or subdivision thereof, represented by
the applicant or applicants, if the President finds (1) that such associations or
groups impose no inequitable restrictions on admission to membership therein
and are truly representative of such trades or industries or subdivisions thereof,
and (2) that such code or codes are not designed to promote monopolies or to
eliminate or oppress smalil enterprises and will not ogmt«e to discriminate them,
and will tend to effectuate the policy of this title: Provided, That such code or
codes shall not permit monopolies or monopolistic practices: Provided further,
That where such code or codes affect the services and welfare of persons engaged
in other steps of the economic process, nothing in this section shall deprive such
persons of the right to be heard prior to approval by the President of such code
or codes. The President may, as a condition of his approval of any such code
impose such conditions (including requirements for the making of reports ami
the keeping of accounts) for the protection of consumers, competitors, employees,
and others, and in furtherance of the public interest, and many provide such excep-
tions to and exemptions from the provisions of such code, as the President in his
discretion deems necessary to effectuate the policy herein declared.

(b) After the President shall have approved any such code, the provisions of
such code shall be the standards of fair competition for such trade or industry or
subdivision thereof. Any violation of such standards in any transaction in or
affecting interstate or foreign commerce shall be deemed an unfair method of
competition in commerce within the mcaning of the Federal Trade Commission
Act, as amended; but nothing in this title shall he construed to impair the powers
of the Federal Trade Commission under such Act, as amended.

(¢) The scveral distriet courts of the United States are hereby invested with
jurisdiction to prevent and restrain vielations of any code of fair competition
n})pmved under this title; and it shall be the duty of the several district attorneys
of the United States, in their respective districts, under the direction of the At-
torney Gerneral, to institute proceedings in equity to prevent and restrain such
violations.

(d) Upon his own motion, or if complaint is made to the President that abuses
inimical to the public interest and contrary to the policy herein declared are
prevalent in any trade or industry or subdivision thereof, and of no code of fair
cc.npetition therefor has therctofore heen approved by the President, the Presi-
dent, after such public notice and hearing as he shall specify, may preseribe and
approve a code of fair competition for such trade or industry or subdivision
thereof, which shall have the same eff ‘ct as a code of fair competition approved
by the President under subsection (a) of this section.
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(e) On his own motion, or if any labor organization, or any trade or industrial
organization, association, or group, which has complied with the provisions of
this title, shall make com?}aint to the President that any article or articles are
being imported into the United States in substantial quantities or increasing
ratio to domestic production of any competitive article or articles and on such
terms or under such conditions as to render ineffective or seriouslg to endanger
the maintenance of any code or agreement under this title, the President may
cause an immediate investigation to be made by the United States Tariff Com-
mission, which shall give precedence to investigations under this subsection, and
if, after such investigation and such public notice and hearing as he shall specify,
the President shall find the existence of such facts, he shall, in order to effectuate
the policy of this title, direct that the article or articles concerned shall be per-
mitted entry into the United States only upon such terms and conditions and sub-
ject to the payment of such fees and to such limitations in the total quantity
which may be imported (in the course of any specified period or periods) as he
shall find it necessary to prescribe in order that the entry thereof shall not render
or tend to render ineffective any code or agreement made under this title. In
order to enforce any limitations imposed on the total quantity of imports, in any
specified period or periods, of auy article or articles under this subsection, the
President may forbid the importation of such article or articles unless the importer
shall have first obtained from the Secretary of the Treasury a license pursuant
to such regulations as the President may prescribe. Upon information of an:
action by the President under this subsection the Secretary of the Treasury shnli,
through the proper officers, permit entry of the article or articles specified only
upon such terms and conditions and subject to such fees, to such limitations in
the quantity which may be imported, and to such requirements of license, as the
President shall have directed, The decision of the President as to facts shall be
conclusive. Any condition or limitation of entry under this subsection shall con-
tinue in effect until the President shall find and inform the Secretary of the Treas-
ury that the conditions which led to the imposition of such condition or limitation
upon entry no longer exista,

(f) When a code of fair competition has been approved or prescribed by the
President under this title, any violation of any provision thereof in any transac-
tion in or affecting interstate or foreign commerce shall be a misdemeanor and
upon conviction thereof an offender shall be fined not more than $500 for each
offense, and each day such violation continues shall be deemed a separate offense.

AGREEMENTB AND LICENSEB

Sec. 4. (8) The President is authorized to enter into agreements with, and to
approve voluntary agreements between and among, persons engaged in a trade or
industry, labor organizations, and trade or industrial organizations, associations,
or groups, relating to any trade or industry, if in his judgment such agreements
will aid in effectuating the policy of this title with respect to transactions in or
affecting interstate or foreign commerce, and will be consistent with the require-
ments of clause (2) of subsection (a) of section 3 for a code of fair competition.

(b) Whenever the President shall find that destructive wage or price cutting or
other activities contrary to the policy of this title are being practiced in any trade
or industry or any subdivision thereof, and, after such public notice and hearing
as he shall specify, shall find it essential to license business enterprises in order to
make effective a code of fair competition or an ment under this title or
otherwise to effectuate the policy of this title, and shall publicly so announce, no

rson shall, after a date fixed in such announcement, engage in or carry on any

usiness, in or affecting interstate or foreign commerce, specified in such announce-
ment, unless he shall have first obtained a license issued pursuant to such regula-
tions as the President shall prescribe. The President may suspend or revoke any
such license, after due notice and opportunity for hearing, for violations of the
terms or conditions thereof. Any arder of the President suspending or revoking
any such license shall be final if in accordance with law. Any person who,
without such a license or in violation of any condition thereof, carries on an
such business for which a license is so required, shall, upon econviction thereof,
be fined not more than $500, or imprisoned not more than six months, or both,
and each day such violation continues shall be deemed 8 separate offense.  Not-
withstanding the provisions of section 2 (c), this subsection shall cease to be in
effect at the expiration of one year after the date of enactment of this Act or
sooner if the President shall by proclamation or the Congress shall by joiptresolu-
tion declare that the emergency recognized by section 1 has ended.
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Sec. 5. While thia title is in effect (or in the case of a license, while section 4 (a)
isin effect) and for sixty days thereafter, any code, agreement, or license approved,
prescribed, or issued and in effect under this title, and any action complying with
the provisions thereof taken during such period, shall be exempt from the provi-
sions of the antitrust laws of the United States.

Nothing in this Act, and no regulation thereunder, shall prevent an individual
from pursuing the vocation of manual labor and scl[ing or trading the products
thereof; nor shall anything in this Act, or regulation thereunder, prevent anyone
from marketing or trading the produce of his farm.

LIMITATIONS UPON APPLICATION OF TITLE

Sec. 6. (a) No trade or industrial association or group shall be eligible to re-
ceive the benefit of the provisions of this title until it files with the President a
statement containing such information relating to the activities of the association
or group as the President shall by regulation prescribe.

(b) The President is authorized to prescribe rules and regulations designed to
insure that any organization availing itself of the benefits of this title shall be
truly representative of the trade or industry or subdivision thereof represented
by such organization. Any organization violating any such rule or regulation
shall cease to be entitled to the benefits of ths title.

(¢) Upon the request of the President, the Federal Trade Commission shall
make such investigations as may be necessary to enable the President to carry
out the provisions of this title, and for such purposes the Commission shall have
all the powers vested in it with respect of investigations under the Federal Trade
Commission Act, as amended.

Skc. 7. (a) Every code of fair competition, agreement, and license approved,
%rescribed, or issued under this title shall contain the following conditions: (1)

hat employees shall have the right to organize and bargain collectively through
representatives of their own choosing, and shall be free from the interference,
restraint, or coercion of emplovers of labor, or their agents, in the designation
of such representatives or in self-organization or in other concerted activities for
the purpose of collective bargaining or other mutual aid or protection; (2) that
no employee and no one seeking employment shall be required as a condition of
employment to join any company union or to refrain from joining, organizing,
or assisting a labor organization of his own choosing; and (3) that employers
shall comply with the maximum hours of labor, minimum rates of pay, and other
conditions of emplovment, approved or prescribed by the President.

(b) The President shall, so far as practicahle, afford every opportunity to
employers and employees in any tradc or industry or subdivision thereof with
respect to which the conditions referred to in clauses (1) and (2) of subsection
(a) prevail, to establish by mutual agreement, the standards as to the maximum
hours of labor, minimum rates of pay, and such other conditions of employment
a4 may be necessary in such trade or industry or subdivision thereof to effectuate
the policy of this title; and the standards eatablished in such agreements, when
approved by the President, shall have the same effect as a code of fair competition,
approved by the President under subsection (a) of section 3.

(c) Where no such mutual agreement has been approved by the President he
may investigate the labor practices, policies, wages, hours of labor, and conditions
of employment in such trade or industry or subdivision thereof; and upon the
basis of such investigations, and after such hearings as the President finds advisa-
ble, he is authorized to prescribe a limited code of fair competition fixing such
maximum hours of lahor, minimum rates of pay, and other conditions of employ-
ment in the trade or industry or suhdivision thereof investigated as he finds to
be necessary to effectuate the policy of this title, which shall have the same effect
as a code of fair competition approved by the President under subsection (a) of
section 3. The President may differentiate according to experience and skill of
the employces affected and according to the locality of employment; but no
attempt shall be made to introduce any classification according to the nature of
the work Snvolved which might tend to set a maxitmum as well as & minimum
wage.

(d) As used in this title, the term “person’ includes any individual, partner-
«hip, assoeiation, trust, or corporation; and the terms “interstate and foreign com-
erce’”” and ‘‘interstate or foreign commerce’’ include, excepl where otherwise
indicated, trade or commerce among the several States and with foreign nations,
or between the Distriet of Columbia or any Territory of the United States and
uny State, Territory, or foreign natio' . or between any insular possessions or
utier places under the jurisdiction of the United States, or between any such pos-



EXTENSION OF NATIONAL INDUSTRIAL RECOVERY ACT {

session or place and any State or Territory of the United States or the District
of Columbia or any foreign uation, or within the District of Columbia or any
Territory or any insular possession ur other place under the jurisdiction of the
United States,

APPLICATION OF AGRICULTURAL ADJUSTMENT ACT

SEc. 8. (a) This title shall not be construed to repeal or modify any of the
provisions of title I of the Act entitled ‘‘An Act to relieve the cxisting national
economic emergeney by increasing agricultural purchasing power, to raise reve-
nue for extraordinary expenses incurred by reason of such emergency, to provide
emergency relief with respect to agricultural indebtedness, to provide for the
orderly liquidation of joint-stock land banks, and for other purposes”, approved
May 12, 1933; and such title I of said Act approved Mayv 12, 1933, may for all
pusposes be hereafter referred to as the “ Agrienltural Adjustment Act.”

(b) The President may, in his discretion, in order to avoid conflicts in the
administration of the Agricultural Adjustment Act and this title, delegate any
of his functions and powers under this title with respect to trades, industries, or
subdivisions thercof which are engaged in the handling of any agricultural com-
modity or product thereof, or of any competing comnmodity or product thereof,
to the Secretary of Agriculture.

OIL REGULATIONS

SeEc. 9. (a) The President is further authorized to initiate hefore the Inter-
state Commerce Cominission proceedings necessary to prescribe regulations to
control the operations of oil pipe lines and to fix reasonable, compensatory rates
for the transportation of petroleum and its products by pipe lincs, and the Inter-
state Commerce Commission shail grant preference to the hearings and determi-
nation of such cascs.

(b) The President is authorized to institute proceedings to divorce from any
holding company any pipe-line company controlled by such holding company
which pipe-line company by unfair practices or by exorbitant rates in the
transportation of petroleum or its products tends to create a monopoly.

(¢) The President is authorized to prohibit the transportation in interstate
and foreign commerce of petroleum and the products thercof produced or with-
drawn from storage in excess of the amount permitted to be produced or with-
drawn from storage by any State law or valid regulation or order prescribed
thereunder, by any board, commission, officer, or other duly authorized agency
of a State. Any violation of any order of the President issued under the pro-
visions of this subsection shall be punishable by fine of not to exceed $1,000, or
imprisonment for not to exceed gix months, or both.

RULES AND REGULATIONS

SEc. 10. (a) The President is authorized to prescribe such rules and regulations
as may be necessary to carry out the purposes of this title, and fees for licenses
and for filing codes of fair competition and agreements, and any violation of any
such rule or regulation shall be punishable by fine of not to exceed $500, or im-
prisoument for not to exceed six months, or both.

(b) The President may from time to time cancel or modify any order, approval,
license, rule, or regulation issued under this title; and each a ment, code of
fair competition, or license approved, prescribed, or issued under this title shall
contain an express provision to that effect.

[8.J. Res. 113, 74th Cong., 1t sess.]

JOINT RESOLUTION To extend until April 1, 1638, the provisions of Title I of the National Industriai
Recovery Act, and for other purposes

Resolved by the Senate and House of Representatives of the Uniled States of
America in Congress assembled, That section 2 (c) of Title I of the National In-
dustrial Recovery Act is amended by striking out ‘‘at the expiration of two years
;ltleéstbh,g date of enactment of this Act” and inserting in lieu thereof ‘“‘on April

, .

8zc. 2. In the application of Title I of such Act after the date of enactment of
:hh:!il joint,l resolution and until April 1, 1936, the following amendatory provisions

apply:
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(1) No price fixing shall be permitted or sanctioned uder the provisions of
any code; except that provisions for the regulation of prices under governmental
control may be included in codes for those mineral natural-resource industries in
which prices are now fixed pursuant to the provisions of any code and which the
President finds to be so affected with a public interest that such regulation is
necessary and proper in the public interest.

(2) No code of fair competition shall be applicable to any person whose
business is wholly intrastate.

8kc. 3. The President shall review or cause to be reviewed for compliance
with the requirements of this joint resolution every code in effect on the date this
joint resolution takes effect. In order to afford reasonable opportunity for such
review, such codes are hereby continued in effect (subject to cancelation or modi-
fication pursuant to the provisions of this joint resolution) for a period of thirty
days after June 15, 1935, unless previously reviewed and superseded; but no
such code shall continue in effect after the expiration of such thirty-day period
unleas the President has reviewed such code and has approved it and finds that
the l“?'ie in the form so approved conforms to the requirements of this joint
resolution.

Km? the Senate May 13 (calendar day, May 14), 1935.

Epwin A. Haisey, Secretary.

(H. J. Res. 288, 74th Cong., 1st sess.)

JOINT RESOLUTION To extend until June 18, 1937, and to amend the provisions of Title I of the
National Ind H 'y Act, and for other purposes

Resolved éb’y the Senate and House of Representatives of the United Slates of
America in Congress assembled, That section 2 (¢) of Title I of the National Indus-
trial Recovery Act is amended by striking out ‘“at the expiration of two years
:;.gte{gtal?'gate of enactment of this Act’ and inserting in lieu thereof “‘on June

3 .

Sec. 2. The provisions of said Title I are hereby amended by the addition of
the following sections, which shall be construed as amendatory of other provisions
of said title, so far as inconsiatent therewith:

“8ec. 1. (a) The President is hereby authorized and directed to apmve or
prescribe codes of fair competition, as herein provided, whenever he shall find
that such action is necessary and proper to effectuate the policy herein declared
and is in conformity with the standards herein set forth. No code of fair competi-
tion shall be established for any trade, industry, or subdivision thereof which is
not qu::ject to the Federal power to regulate interstate and foreign commerce:
Provided, however, That small or local enterprises which, because of a limited
volume of production or area of distribution, or otherwise, do not substantially
affect such commerce shall be exempted from the application of any code.

“Sgc. 1. (b) No price fixing by concerted action, either with or without
governmental supervision, shall be permitted or sanctioned under the provisions
of any code: Provided, That provisions which the President shall find necessary
and in the public interest, and which are established and enforced under govern-
mental control, in order to prohibit discriminatory price cutting, or otherwise to
protect small enterprises against discrimination or oppression, or to deter the
growth or monopolies, or to prevent the waste of mineral natural resources, shall
be permissible, but no person shall thereby be prevented from selling goods or
services, without discrimination betweén customers, at a fair competitive price.

“Sec. 1. {c¢) Every approved or prescribed code of fair competition shall
contain provisions establishing minimum rates of pay, maximum hours of labor,
the requirements of section 7 (a) of this title, a prohibition of child 1abor, and
requirements for the making of reports and the keeping of such books and records
as may be necessary to establish compliance with its provisions and for the exam-
ination of pertinent books and records to verify the accuracy of such reports.

“*The maximum hours and minimum rates of pay required in any code of fair
competiiion shall be those which the President finds to he fair and reasonable and
caleulated to promote or to maintain fair competition within or between trades or
industries or subdivisions thereof, after giving due consideration to living and
working conditions in and surrounding the trade or industry or subdivision thereof,
which is directly involved, or to regional or other differences in such eonditions.
In the fixing of maximum hours, provisions may be made, when found necessary,
for overtime work (beyond the established maximum hours) to be paid for at such
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a rate or rates as may be provided in such code. Minimum rates of pay shall not
be so graded, or classified as to tend to set maximum rates of pay, but otherwise
may be differentiated between trades and industries according to the experience
or skill of employees involved, and differentiated according to locality of employ-
ment or other variances in living and working conditions.

“Sec. 1. (d) Any code approved by the President under the provisions of
section 3 (a) of this title may, in addition to the foregoing requirements of section
1 (c) contain definitions of and prohibitions of two classes of unfair methods of
competition: Class A—dishonest or frawdulent trade practices, or unfair methods
of competition which have been so defined in the courts of the United States or
established by orders of the Federal Trade Commission made subject to judicial
review; class B—all other methods of competition which are defined as unfair
by those herein authorized to apply for the approval of a code and which are
approved by the President for incorporation in such a code, with the proviso that
such code provisions shall be enforced only by the exercise of the authority con-
ferred upon the Federal Trade Commission in this title and in the Federal Trade
Commission Act.”

Sec. 3. The provisions of sections 3 (b), 3 (f), and 10 (a) of said Title I are
hereby amended to read as follows:

“SEc. 3. (b) After the President shall have approved or prescribed a code of
fair competition, the provisions of such code shall be the standards of fair com-
petition for such trade, industry, or subdivision thereof. Any violation of such
standards shall be deemed an unfair method of competition in commerce within
the meaning of the Federal Trade Commission Act, as amended; but nothing in
this title shall be construed to impair the exercise of the powers of the ¥Federal
Trade Commission under such Act, as amended, in a manner consistent with the

rovisious of this title. If a complaint shall be made to the Commission, which
is supported by findings of fact, made by the President after due investigation,
finding that one or more persons engaged in a designated trade, industry, or sub-
division are engaging in unfair methods of competition in vinlation of the standards
of a code of fair competition, such a finding shall be accepted by the Commission
as a prima facie showing of cause for the issuance of a temporary order, which the
Commission is hereby authorized to issue, directing such person or persons and
all others subject to such code to cease and desist from such unfair methods of
competition pending further action by said Commission, which shall thereupon
expedite the final disposition of said complaint in accordance with its authority
under the Federal Trade Commission Act. Pending final action such temporary
orders shall be enforceable in all respects as are cease and desist orders under the
Federal Trade Commission Act.

“8gc. 3. (f) When a code of fair competition has been approved or prescribed
by the President under this title, any violation of any provision thereof requir-
ing the maintenance of minimum rates of pay or maximum hours of labor, or
prohibiting child labor, or prohibiting any class A methods of unfair competition
(as defined in section 1 (d) of this title), shall be a misdemeanor and upon con-
viction thereof an offender shall be fined not more than $500 for each offense and
each day such violation continues shall be deemed a seg:ra.te offense.”’

“Sgc. 10. (a) The President is authorized to prescribe such rules and regula-
tions as may be necessary to carry out the purposes of this title. Such regula-
tions shall limit the exercise of any ggvemmcntal authority in the administra-
tion and enforcement of codes solely to public officers or agencies of the Federal
Government. Any violation of an obligation imposed by such a rule or regula-
tion, other than an obligation to pay money, shall, if not otherwise punishable,
subject the offender to punishment by a fine of not to exceed $500.”

SEc. 4. The President shall review or cause to be revicwed for compliance with
the requirements of this joint resolution every code in effect on the date this
joint resolution takes effect. In order to afford reasonable opportunity for such
review, such codes are hereby continued in effect (subject to cancelation or
modification pursuant to the provisions of this joint resolution) for a period of
six months after June 15, 1935, unless previously reviewed and superseded; but
no such code shall continue in effect after the expiration of such six months’
period unless the President has reviewed such code and has approved it and finds
that the code in the form so approved conforms to the requirements of this joint
resolution, All rulcs, regulations, and orders heretofore issued and any agencies
established thereunder and now in effect under Title I of the National Industrial
Recovery Act shall continue in effect until canceled and modified under this title,
as amended by this joint resolution. '
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The Cuamman. Mr. Richberg, will you proceed to make such
statement as you deem proper?

Mr. Hiwu, I suggest that we adhere to the practice that this com-
mittee frequently adopts of permitting the witness to make his state-
ment before yielding to questions, and not leave it up to the witness
himself, because we want to conserve the time of this committee as
well as of the witness. When he has completed his statement he
can answer such questions as may be addressed to him.

The CHAIRMAN. I trust that will be satisfactory. I am sure that
Mr. Richberg will be glad to answer any questions that may be pro-
pounded after he makes his main stateinent.

STATEMENT OF HON. DONALD R. RICHBERG, CHAIRMAN
NATIONAL INDUSTRIAL RECOVERY BOARD

Mr. RicaBErG. Mr. Chairman, I am glad to have the opportunity
to make o rather brief statement, particularly as to the effect of the
joint resolution which is now before you, which by its terms continues
the act, with the addition of a few amendments.

The joint resolution extends the National Industrial Recovery Act
from June 16, 1935, to April 1, 1936, with two amendments:

1. “No prnice fixing shall be permitted or sanctioned under the
provisions of any code.”

This is followed by a limited exception for price regulation in
certain mineral natural-resource industries.

2. “No code of fair competition shall be applicable to any person
whose business is wholly intrastate.”

The joint resolution then reguires that every code be ‘““reviewed for
compliance’” with these amendments within 30 days. Any code not
brought into conformity will thereby expire on July 16, this year.

Three main problems are presented by the joint resolution:

First, the effect of an extension for 9% months; second, the mean-
ing and effect of the amendments; third, the widsom of other amend-
ments to the act.

At the outset, let me state that I am in accord with the announced
purpose of the resolution to continue the N, R. A. with definite
restrictions as to intrastate commerce and price fixing; but I am also
convinced that the provisions of the resolution as now before you are
unworkable and inadequate to accomplish its declared intention.

First, the effect of an extension of only 9% months, even without
amendments, would be demoralizing, because it is necessary anyhow
to revise many of the codes and therr administration, and to limtt the
activities and improve the efficiency of the N. R. A,, in the light of
experience and to meet just criticisms.

f the act were extended 2 years and great improvements in admin-
istration were not made effective in 6 months the Congress could
further amend or repeal the act in its next session. But to extend the
act now only 9% months under the pressure of those opposing the
N. R. A,, actually invites continuing opposition, noncompliance, and
litigation for the purpose of persuading the Congress to let the act
die in the next session. Under these circumstances the cooperation of
industry in the revision and improvement of codes is discouraged and
no assurances can be given to management or labor of reasonably
permanent conditions.
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I turn aside to point out that which you all know: That many
industries make contracts for their products for the period of a year
ahead. For example, take the situation we are now facin_: in the coal
industry, where, with an uncertainty as to labor conditions and
uncertainty as to the extension of the code provisions, and the bene-
fits of the code, the possibility of making intelligent contracts to
apply @ year ahead, which comprise about 60 percent of the output
of that industry, is simply destroyed.

In other words, to leave that imi’ustry, taking it as an example, open
to complete uncertainty as to the continuance and maintenance of
these conditions during the next few months and then after April 1,
is simply to make it impossible for the business men in it adequately
to plan their business. And that is only one example out of hundreds
that could be given.

An extension of 2 years is absolutely necessary to maintain an ade-
quate personnel in the N. R. A. We have a great many voluntary
workers—practically such—men who have come into the N. R. A. and
given the benefit of their experience and their work, who have been
on a short-time basis, who have agreed to come for 60 or 90 days.
The building up of any adquate permanent personnel in the N. R. A.
requires at least the opportunity of asking a man for a year’s service
and not a few months’ service in this voluntary capacity.

It is also necessur{ to work out problems of code administration.
No one who has not had practical experience in all the infinite details
of the code administration can appreciate, perhaps, the complete
impossibility of attempting to work out the improvements in code
administration of which every man in this committee would approve
un‘iess there is some element of certainty and permanence in the pro-
cedure.

It is necessary to strengthen enforcement through judicial approval
of methods. It is perfectly evident that we have passed through the
period of development. e have passed into the period of remodeling
and improvement of the administration. The methods which are
adopted should be and will be subjected to judicial tests. In the
enforcement of the law there should be every opportunity for putting
in effect adequate administration and then sustaining it in the courts.

There has been a great deal of misunderstanding, I may say, as to
the attitude of the N. R. A. toward litigation. As a matter of fact,
we have something like 200 cases of litigation.

You would often think from reading the newspapers that the N. R.
A. had avoided litigation. In the first place, it has been impossible
to avoid litigation, because a great deal of litigation has been brought
against us. In the second place, it has been necessary to initiate
litigation, and scores of cases have been tried and settled in the Fed-
eral courts. The score of decisions in favor—I use the word score
not in the sense of 20—of the the N. R. A. as contrasted with the score
against the N. R. A. is enormously in favor of the N. R. A. The
compamtivelg few decisions against the N. R. A. have received wide

ublicity, and something like 180 decisions ir: favor of the N. R. A.
ave received very little consideration.

It is rather interesting to note that not a single circuit court of
appeals has ruled against the N. R. A. on the whole, and that dozens
of the district courts have ruled in favor of the N. R. A. as to its
. 187971863
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broad powers and the particular application of those powers in par-
ticular cases,

This process must go on. But is it the purpose of Congress that
the process shall go on under as well-devised a law and under as sound
jurisdiction ae possible, or is the desire of Congress that the Adminis-
tration shall go bobbling forward under something close to impossible,
80 as to make judicial sanction as difficult as possible?

It is necessary to have an adequate extension in order to prevent
the entire break-down of labor and fair-trade-practice provisions by
chiselers who are already at work undermining the standards of fair
competition.

In the last 3 months, when this matter has been particularly con-
sidered by Congress and there has been great uncertainty as to the
future of the N. R. A,, the difficulties of compliance have increased
tenfold because of the sense of uncertainty. Those who take it upon
themselves to violate code provisions put those who want to live up
to them in an impossible position of meeting absolutely unfair com-
petition. Those who seek to violate the code provisions are given aid
and comfort by ever{one attacking the N. R. A., and even, somehow,
from time to time, by strange remarks proceeding from men of re-
sponsibility, indicating that it is the duty of people to disobey the law.

The extension of the N. R, A. for a few months, with the added
burden of necessary code revision made impossibly difficult by vague
and sweeping amendments, will simply bring rapid deterioration and
disintegration of the whole industrial recovery program.

If the Congress believed the N. R. A. to be a failure, and bad
beyond redemption, it should accept the responsibility of killing it.
If the Congress believes, as it appears on every hand, that the N. K. A.
has made mistakes but has served and can continue to serve the public
interest, then it is the clear obligation of the Congress to correct the
faults in the law and to provide for its improved administration.
Thereafter the responsibility for future success or failure will rest upon
the executive and judicial departments of the Government.

But if the Congress emasculates the act by unworkable amend-
ments and cripples its administration by imposing impossible obliga-
tions, while refusing to provide the reasonable aid of strengthening
legislation, then the Congress will thereby assume the full responsibiliy
for the failure of the law.

Anyone who regards the “blue eagle” as a bird of prey is fully
i‘ustiﬁed in an honest effort to kill it. "But there would be something
ess than candor, something less than forthright antagonism, in clip-
ping its wings, tying its legs, slitting its throat, and leaving it on the
doorstep of the administration with a message reading: “%f you can
revive this bird in 30 days, we will let it live a few months longer.”

In what I have said there is no criticism of the fundamental purposes
of the amendments of the act which are written into the joint resolu-
tion. It is merely my desire to point out that there must be provided
an adequate period for endeavoring to improve the structure and
administration of the codes. I concede that revisions of the present
act are desirable—in fact, we have sought them—but I insist that
these revisions of the act should also strengthen the ability of the
N. R. A. to carry out the directions of the Congress, and that condi-
tions should not be imposed which will make successful administration
impossible. e
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Just because all the responsible officers of the N. R. A. agree with
the apparent purposes of the amendments, we feel well justified in
vigorously urging that the resolution should be rewritten so as to
clarify the law and make practical its administration. We do not
assume that a majority of either House would vote intentionally for
an unworkable law merely to put the administration in a hole. We
find ourselves entirely in accord with an evident desire on the part of
the Congress to forbid any monopolistic price fixing and to confine the
exercise of Federal authority strictly within the constitutional power
of the Federal Government to regulate interstate commerce.

Taking up the certain provisions of the resolution, the provision
that ““no price fixing shall be permitted or sanctioned under the pro-
visions of any code” furnishes only a vague and confusing standard
for administrative action. Literally read, it forbids anyone operating
under a code to fix the prices of the goods he sells. The phrase “price
fixing”’ by itself does not mean either ‘“price fixing by private agree-
ment’’ or “price fixing by Governmental action’’ but covers the fixing
of a price by anyone, including the producer or seller of an article.
Clearly the Congress would not intend to forbid all price fixing but
only some undefined form of price fixing, gresumably price fixing by &
combination operating in restraint of trade. Yet such price fixing is
already forbidden by Federal law.

Now let it be observed that on March 5, 1934, the Supreme Court
of the United States in the Nebbia case—Nebbia v. New York—upheld
a law of the State of New York under which a State board fixed milk
prices. Should we construe this resolution to mean that a code
affecting milk distribution could not permit distributors to obey the
State law?

Again it should be pointed out that under the antitrust laws there
are provisions against price discrimination. Would it be illegal
price fixing to provide in a code that when a price is fixed by anyone
it shall be maintained without discrimination in conformity with the
antitrust laws?

One of the chief methods of monopoly, one of the major ‘monopo-
listic practices’’, which the law states shall be forbidden and which
codes of fair competition are designed to prevent, is the practice of
destructive price cutting and price discrimination. In this way a
big corporation with large financial resources may destroy its small
competitors in & price war by taking away business and driving them
into bankruptcy. Every man on the committee is familiar with 40
years of such monopolistic practices in the United States, which the
Congress has endeavored to prevent. Is it to be illegal price fixing
in a code to prohibit such & monopolistic practice?

I am indicating to you a few of the impossible problems presented
lto the administration of the law by putting such a provision in the
aw.

If it is the purpose of this amendment to prevent producers or
distributors from fixing prices by agreement so as to maintain an
artificial price level, that intention should be clearly stated. The
N. R. A. would certainly welcome & mandate from Congress forbid-
ding any such price fixing. It has been the experience of the N. R, A,
that all such price-fixing devices are injurious not only to the publie

interest but to those in trade and industry who seek thus to interfere.

with the maintenance of fair competitive prices.
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But it would be uncandid for the administrators of the Recovery
Act not to point out that the blanket prohibition against price fixing
now written in the resolution must be construed either to mean
practicully nothing or to mean the prohibition of any eflort through
the codes to prevent some of the most flagrant monopolistic practices
that operate to discriminate against or to oppress small enterprises.

If that is the mandate of the Congress, that we shall not protect
small enterprises, that we shall encourage monopolistic practices, let
the Congress write that clearly in the law, But if it is the mandate
of the Congress that we shall prevent monopolistic practices and
prevent such price wars and such operations of destructive price cut-
ting and disertimination, which provisions are now written in the law,
then let that be written clearly. But let not the Congress give us such
a vague, sweeping, uncertain, and indefinable phrase as “price fixing "’
and then ask the administration, through some miraculous power of
divination, to put in effect what the Congress in its wisdom has had
in mind but which it has not expressed.

The provision that “no code of fair competition shall be applicable
to any person whose business is wholly intrastate” furnishes another
vague and unworkable standard for administration. The codes
apply to trades and industries as a whole and regulate the conduct of
those engaged in them. And every enactment of the Congress of
the United States in 40 years along this line has applied to trades and
industries and the conduct of those engaged in them, They have not
been directed at the individual conduct of a particular person in his
pn({ticular business, as isolated from the entire field of trade and
ndustry.

. The codes should not apply to trades and industries that are wholly
intrastate in their operations or effects.

We certainly airee with that principle. I puint out that the faults
and mistakes of the N. R. A. have been due 1n fair part to the unfor-
tunate sweep of the present law which, in providing for codes of fair
competition, did not limit them to interstate industries but provided
that any trade or industr‘y could ask for a code of fair competition
and have it approved. Whether it was local or interstate made no
difference.

There is no distinction in the present law. It is only provided in
the present law that the provisions cannot be enforced except where
there is a transaction in or affecting interstate commerce. As a
result, we have had the confusion of a mandate from Congress to
codify any trade or industry regardless of whether it was interstate
or intrastate and, at the same time, to enforce the codes only in the
sphere of interstate commerce.

It is highly desirable to have that confusion settled and highly
desirable to have a clear mandate of the Congress as to what the
codes are to cover. They should cover only the field in which they
can be enforced. If there is any one thing we have learned, it is that
writing & code or a provision which cannot be enforced is a grave
mistake and a discredit to the administration of a law.

The business of a person—I call your attention to the language
again, It says “no code of fair competition shall be applicable to any
person whose business is wholly intrastate.” The business of a person
may be transacted entirely within a State, and yet restrain or obstruct
interstate commerce to a very substantial extent.
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On the other hand, if a person is running a local business this pro-
vision would mean that, merely by filling a few orders in a neighboring
State, he could be made subject to a code, although engaged essen-
tially in intrastate business, because it says ‘‘any person whose busi-
ness is wholly intrastate.” So a man whose business was 98 percent
intrastate, but had a little business across State lines, would, under
this provision, come under the requirements of a code.

The National Recovery Administration has never suggested the
application of such a provision or the effort in that meticulous detail
to attempt to isolate every business in the United States as to whether
it moves across State lines or not. The law deals in trades and indus-
tries which are interstate or intrastate. Those which are intrastate
should be left out. Those that are interstate should be in.

According to this same construction of the amendinent as written,
a group of chain stores operating in a single State might be free from
the requirements of fair competition which would be imposed at the
same time upon national chain stores operating in the same State.
You cannot sustain such an arbitrary and unfair discrimination as a
matter of practical administration or as a matter of law.

Consider for a moment the effect of this provision upon a host of
manufacturers who are now engaged in interstate commerce. A tex-
tile mill, for example, might se%l its output to a sales corporation in
the same town, and thereby leave its major activities technically
wholly intrastate; in other words, simply evade the entire operation
of the law.

In a word, a loose and vague phrase of this character opens the door
to universal evasion of code requirements, and would subject all hona
fide interstate operations to the unfair competition of any person who
could claim on some technicality that his business was wholly intra-
state,

The exertion of the Federal power to regulate interstate commerce
would thus be made impotent, despite the fact that the Supreme
Court has ruled in scores of cases that the Federal power necessarily
must be extended over activities wholly within a State which sub-
stantially burden and obstruct or prevent the proper regulation of
interstate commerce.

Let me give you an example from a very recent case. Before the
Schechter case went to the Supreme Court recently, which involved
the live-poultr}\; code, it was an interesting fact that a year prior the
operations of that very industry had been subject to consideration by
the Supreme Court of the United States, and the Supreme Court had
passed on the very question as to whether those operations should be
regulated under the interstate-commerce clause. The Supreme Court
had held that the operations of that industry were subject to regula-
tion under the interstatc-commerce clause, and that conspiracy to
restrict or restrain or obstruct trade was punishable under the anti-
trust laws, in the unanimous decision of the Supreme Court, which
was written by Mr. Justice Butler, February 5, 1934. Let me read
you the definition given of the power of Congress over interstate
commerce. I read from the opinion:

But we need not decide when interstate commerce ends and that which is
intrastate begins. The control of the handling, the sales, and the prices at the
placoe of origin, before the interstate journey begins, or in the State of destination
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where the interstate movement ends, may operate directly to restrain and mo-
nopolize interstate commerce,
citing several cases.

The Sherman Act denounces conspiracy in restraint of trade, including those
that are to be carried on by acts constituting intrastate transactions.

In the last paragraph of the opinion the Court held:

And, maintaining that interstate commerce ended with the sales by receivers
to marketmen, appellants insist that the injunction should only prevent acts
which restrain commerce up to that point. But intrastate acts will be enjoined
whenever necessary or appropriate for the protection of interstate commerce
against any restraint denounced by the act.

That is one of a long line of decisions in which the law has been
laid down, and the line of decisions began over 100 years ago, pointing
out that if the power to regulate interstate commerce is to be made
effective, it must be applied by the Federal Government to those
operations which affect interstate commerce, which obstruct and re-
strain interstate commerce regardless of whether the particular trans-
action or the particular act is wholly one of intrastate commerce or
not. And the Federal power would be absolutely helpless were it
not for such definition of it.

The limitation of Federal power which is implied in this resolution
would in effect revive all the evils of the lack of Federal power which
were largely responsible for the Constitutional Convention of 1787
and for the drafting of the interstate-commerce clause of the Consti-
tution. This would be not merely a movement “back to the Con-
stitution”. It would be a proposal to go back to the political eco-
nomic chaos before the Constitution; and to deny the power of the
Federal Government to protect the national welfare which depends
upon effective regulation of interstate commerce.

It is a strange thing that in the year 1935, with the tremendous
concentration of industry, with the tremendous dependence of a whole
national welfare upon the protection of interstate commerce, we should
find & reversion to a theory which was about to destroy the federation
of the States, and in order to correct which it was necessary to hold
a Constitutional Convention in 1787 and give Congress the power to
regulate interstate commerce, .

t is entirely appropriate to confine the operation of codes of fair
competition within tge domain of the Federal power to regulate
interstate commerce. They should be so confined. Only within the
field of that power can codes be made effective and enforceabls by
the Federal Government. That limitation is not written in the
present law and it should be written in by an amendment definitely
restricting the making and administration of the codes to the trades
and industries which as a whole are subject to Federal legislation.

Before leaving this amendment I should also mention that it
effectively wipes out the Federal Alcohol Control Administration
and denies to the Federal Government any effective control over the
liquor ¢raffic. Probably this was not the intention of those who
voted for the resolittion in the Senate; so I hope I may call attention
to this imperfection in the resolution and to its unhappy result
without giving offense to anyone.

The Federal Alcohol Control Administration, I may explain to the
committee, has been created solely under the National Industrial
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Recovery Act. It operates through codes of fair competition, six in
number, I believe. The maintenance of the codes and the regula-
tion of the liquor traffic under the Federal Government power depend
upon maintaining that power—the power to regulate interstate com-
merce through codes of fair competition applicable to the trades and
industries engaged in the liquor traffic.

The result of this limitation is to make absolutely incffective and
helpless the Federal Alcohol Control Administration. I may say
there are some other startling effects of the resolution as passed, but
I bring that up in passing because it is an exemple of one that I
suppose did not even occur to a single one of those voting for this
resolution in its present form. But 1t does, 1 believe, permit us to
suggest that perhaps the resolution is not the summit of wisdom
and it might be, perhaps, improved, if, perhaps, it is necessary for
the Congress to improve it before writing it as the law of the land.

There are many other amendments which should be made at this
time for the purpose of either restricting the operations of the N. R. A.
or providing more definite legislative siandards for its guidance.
Protections which have been sought through administrative orders
mi%ht wisely be made a statutory requirement. .

hen there should be provided an adequate period for the revision
of codes and improvement of the administrative machinery. Finally,
the Congress should show its willingness at this time to give sufficient
permanence to the codes of fair competition so that business can 50
forward with confidence that the standards of labor and fair-trade
pr:tu]:tice will be maintained long enough at least to give them a fair
trial.

The Congress can at any session revise or repeal the law. If, in

addition to the great gains of the past 2 years, new benefits for in-
dustry, for labor, and for the general welfare can be achieved, then
the Congress will find its action universally a ;iroved. If, on the
other hand, there should be more opposition ang ess su(p}port for the
recovery program, despite further efforts, the very next Congress will
have all the power it would have under a 9% months’ extension, to
revise drastically or to repeal the entire act.
. There can be no possible injury to the public interest in trying to
improve the existing law today. There can be the gravest sort of
injury in now confusing and crippling the industrial-recovery program
by enacting a few vague but sweeping amendments and continuing
the administration of a law which by the unworkable requirements
of the present resolution is foredoomed to failure,

1 would be very glad, Mr. Chairman, to discuss the need for im-
roving the legislative standards written in the present law, both
or the guidance of the administration of the law and in order to

strengthen its enforcement. I do not know whether you wish me to
go forward into that. Do you wish me to discuss in some detail the
amendments that might be mede to the resolution?

The Cramrman. We would be glad to have you proceed in your
own way, but the committee will be glad to have an expression of
your views touching on that 30-day provision requiring that the
review of the codes be completed witﬁin 30 days after June 15, 1935.

Mr. RicaBere. I have referred to it only in generalities, but let
me state the practicalities of the situation:

Under amendments which have been made and under amendments
which are desirable to be made, it is necessary to review between 600
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and 700 codes in detail. It is necessary to adopt uniform policies
consistent with the act of Congress, and to see that those policies are
applied in each individual code.

he resolution as it is drawn provides that all the codes must be
revised within 30 days to meet the requirements of the act, or else
they lapse. But to anyone familiar in the slightest degree with the
procedure and the requirements of the National Industrial Recovery
Act it will be perfectly clear that the job could not possibly be done
in 30 days. that could be done would either be to pretend to do
the job, or in some slap-dash, haphazard way, endeavor to have the
codes revised and the new approval given; or else to bog down hope-
lessly in the physical impossibility of actually doing the physical
work within 30 days.

Each one of these codes which we are now considering is what is
called a “voluntary code.”” There have been no imposed codes under
the National Industrial Recovery Act, with the exception of those 'F“t
into effect by the Federal Alecohol Control Administration. The
N. R. A. has imposed no codes. Therefore, each code depends upon
the voluntary support given by those truly representative of the trade
and industry in applying for the code. That support was given to a
code to be effective until June 16, 1935.

If those codes are going to be revised as voluntary codes, it is neces-
sary to bring in the representatives of every trade and industry, some
600 or 700, into hearings, which, in most instances, in all fairness, have
to be public hearings involving an opportunity for time for presenta-
tion of evidence amﬁhe making of arecord. 'Fhen it will be necessary
as has been true all during the N. R. A., to have conferences in the
effort to adjust differences of opinion in order to work out gradually an
improved code.

It took us from July 1933 until the fall of 1934 to get even a majority
of the present codes approved and in operation. Of course, a great
deal of work has been done, a great deal of ground has been plowed
over that need not be gone over again. But the fundamental differ-
ences in men and trade and industry which made for time taking in the
making of the codes will still persist. In order to have adequate and
proper codes, it will take time for every single code.

he matter of attempting the reviston of 600 or 700 codes within
30 days is perfectly impossible. There is not the slightest possibility
of doing the job. We might as well say so, and we might as well say
so frankly. It was indicated by some of those who are willing to
adopt the resolution that they were willing to support it because they
knew the job could not be done. As one eminent gentleman said, 1
believe, he voted for it because it would muss the whole thing up. 1t
certainly would. It would present an impossible administrative
burden.

I do not know an[}]' precedent—and I have had a feir familiarity
with legislation by the Congress for the last thirty-odd yenrs—1 do
not know any precedent for a case in which a law has been ]])asscd
which by its very terms would make it absolutely unenforceable and
impracticable.

How long it would take is very difficult to tell, but it would depend,
I guess, upon the type of law which was passed, If the standards
for an imposed code should be strengthened in the present law and
the scope of stich a code should be limited from its provision in the
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resent law so that it would be possible in case of disagreements to
impose & limited code providing merely for minimum wages, maximum
hours, prohibition of child labor, collective bargaining, or, perhaps,
some of these provisions, without going into the field of trade prac-
tices, it might be possible to maintain the fundamental eflect of the
Recovery Act to protect unfair competition in overworking and under-
paying labor.
ut the difficulty with the present law—let me give it frankly —is
that the standards provided in the present law for an imposed code,
while they are as clear and as definite as those, for example, for fixing
just and reasonable rates, or what is unfair competition under the
ederal Trade Commission Act, are, nevertheless, standards very
difficult to epply to a large problem of this character, and they do not
provide the administrative officers with a clear definition of what the
Congress desires to be included in a code.

So that one of the features which will permit a hetter and more
effective administration of the act and one responsive to the directions
of Congress will be to provide more definite standards for what should
go in a code. We have been suggesting to the Congress on the basis
of our experience with codes the writing in of such standards. We
have suggested them, perhaps, in over-zesal and in somewhat excessive
detail, from time to time, rather preferring to have the Congress lay
down more standards than less, but within a certain limit the Congress
can definitely improve the standards which should be applied by the
Administration in writing codes. If that is done, then the process of
code revision again becomes easier and simplified, because we can
then say to the industry, ‘Here is the mandate of Congress. We
can do just so much, e cannot do any more, and there is not so
much to fight over.”

When the Congress passed the original law it simply said a code of
fair competition could be written, and every industry and trade came
in on the basis of its experience to try to wipe out all the unfair prac-
tices or difficulties they had been struggling with for years. As the
codes increasod in number new provisions were written into codes by
men of great shrewdness and intelligence; and the next industry or
trade which came along would say, “That is & good provision; we
would like to have that in.” So the codes grew in volume, size, and
comglexity of operation.

. Above all things we need simplification in the code structure of
the N. R. A. The whole business of trying to improve the conditions
of competition in trade and industry cannot be done over in a year or
two. It is a long, slow process, but we can at least make some head-
way. Wae at least have made some headway and, with the aid of the
Congress, in redefining and restraining our jurisdiction, we can go
head and make more headway.

But we cannot do any job with the revision of these codes in 30
days, 1 think, myself, that 90 days is entirely too short a period.
There are some who have thought we ought to attempt to do it in 80
days because the pressure of time would rather make it easier to
press people to an early decision, and if too long a period were given
there would be a tendency to delay and delay. That is just & question
of ﬁraotical operation,

ut I believe if you want the Administrtion to make a success of
establishing sound codes of fair competition, they ought to have
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adequate time to work out a revision of the present codes and a revi-
sion of the present administrative methods so that we can really do a
decent job before the first of the ycar; and, by the time this Congress
came back in session, it would find a different N. R. A. in operation,
an N. R. A, having a different effect upon the country as a whole.

For that reason I think it would not be preferable, instead of such an
impossible provision as 30 days, not to attempt to stretch it out to the
narrowest period but to allow such a period as 6 months, in order that
the job could be properly done. And by putting such a period, the
job would be done before the Congress came in session, end the new
Congress could weigh the effects of the work that hud becn done.
That is the principal thing I wish to present on the subject of exten-
sion, Mr. Chairman.

The Cuairman. Doos that complete your main statement?

Mr. Ricusere. That completes it, unless you wish me to go into
the question of some suggestions as to the legislative stundards that
might be written into the act; but I will take that at your convenience,

r. BacuaracH, Mr. Richberg, in connection with the difference
between interstate and intrastate commerce, you call the hotel busi-
ness an intrastate business?

Mr. RicuBERG. An intrastate business; yes.

Mr. BarcHARAcH. You called to the attention of the committee
that you could not get people to continue for less than a year, as I
understood you in your first statement.

Mr. RicHBERG. Yes.

Mr. BacuaracH. Under the provision in the Senate joint resolu-
tion it is 9% to 10 months,

Mr. RicuBeRrg, Yes,

Mr. BacuaracH, What would be the difference between 9% months
and a vear, insofar as getting people to continue?

Mr. RicaBera. What I was trying to point out, Mr. Bacharach,
was this:

In the first place, we have to go through a period of code revision.
If you took, for example, even 3 months for code revision, then you
would have codes that would go in effect for only 6 months, under the
resolution. Meanwhile you hiave the uncertninty as to present con-
tracts and forward commitments throughout industry, as to whether
they can reasonably account and plan their output and their sales
for a year or so in advance.

Of course, the particular selling time differs by industries as to the
particular time when they muke their forward contracts; so, again,
ﬁou have not any specified period of a particular year; you simply

ave to say, “If a code, after it is put in eflect, is not gouing to last
for at least a year or two, how can anybody in business have any feel-
ing of certainty as to the costs and Ins methods of operation, looking
ahead to do business?”

Mr. Bacuarach. I want to bring to your attention another defini-
tion I have in mind:

Would you consider the sale of second-hand sutomobiles within a
State as interstate or intrastate commmerce?

Mr. RiciBera. Mr. Bacharach, that particular transaction is an
intrastate transaction; but, as a matter of fact, the handling of auto-
mobiles from the manufacturer into tho hands of the customer is
practically & continuous interstate commerce transaction.
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Mr. BacharacH. I am speaking now of second-hand automobiles.

Mr. RicuBera. Yes. While I am not speaking now of the sale of &
second-hand automobile as a second-hand automobile, what I was
frankly speaking of was the allowance for a second-hand automobile
as a trade-in, as the part of a sale of a new car.

Mr. BacnaracH. The reason I have objection to the second-hand
automobile proposition as it stands today is that they all have exactly
the same trade-in values.

Mr. RicuseEra. They have the same trade-in allowance.

Mr. BacarAcH. It seems to me that is rather unfair, for this
reason:

One man uses a car very carefully, and probably trades it in within a
very short time, within a year, say, because he wants to get a new car,
He is a very careful driver.

On the other hand, there are lots of men who abuse an automobile
the same as they would any other piece of machinery. It seems to me
itis very unfair. Iam notspeaking now from my personal information
but from information that I have received from automobile people
themselves.

It seems to me it is very unfair that a man who takes care of his car
should not get & premium for taking good care of it, because, after all,
the man that abuses the car wilt get the same allowance as the man
who takes good care of it.

Mr. RicuBera. I think that may be addressed to a defect in the
set-up of allowances, which are not sufficiently flexible to meet that
situation.

Mr. BacuaracH. That is exactly what I have in mind.

Mr. RicaBeRra. Of course, the fact of the existence of a large mar-
ket outside of trade-ins—well, I can only give my own experience
within the last 2 years, in which I simply sold the car because I could
get & little more for it than I could as a trade-in allowance. That car
happened to be in good condition. But that would be true of anyone.
The market is open to sell, if you can sell.

Mr. BachHaracH. You })mbably sold your car because you wanted
to get a different make of car.

Mr. RicuBerg. No. As a matter of fact, it was not for that
reason. But the point of the automobile situation is this. I will
tell you the evil at which that is directed: The fact was that with a
very reduced industry, as all industry was, and with the tremendous
competition in automobile sales, the practice of increased allowances
and excessive allowances meant, in fact, a method of conceding a
part of the dealer’s commission, until the dealer conceded his com-
missions down to the place where the dealer went broke. The mor-
tality among automobile retail dealers was very high.

The secondary effect of that was that it became less and less valu-
able to have an automobile sales agency. The sales of cars by the
manufacturers themselves were affccted because of the lack of an
adequate retail outlet.

r. BacHaracH. You are speaking now of second-hand auto-
mobiles?

Mr, RicuBeErc. Yes.

Mr. BacHaracH, Do you not think there are just as many of them
going broke today as there were prior to the code?
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Mr. RicaserG. No; I do not think so. Infact, I think it is quite
the other way. Qur statistics of dealers as a whole are very much
improved. 1 think that applies to the automobile business us well
as other businesses.

Mr. Bacuaracu, The second-hand automobile business?

Mr. Ricueera. 1 do not know about that.

Mr. BacuarachH, That is what I am speaking of, only. I realize
the difference between the new automobile and the second-hand auto-
mobile, The second-hund automobile is a car that has been run for
some time by a person who wants to trade it in to get a new car.

Mr. RicuBeERrG. The allowance under the old procedure was based
considerably upon the used-car market. In other words, the man
making the allowance made an allowance below what he could sell it
at in the used-car market as he found it from day to day.

Mr. Bacuaracu. But my objection to the proposition is this, that
a man is practically punished because he keeps his car in good con-
dition, because the man that does not take care of his car, who keeps
it out in the open, and so forth, gets the same allowance.

Mr. RicuBerG. That would be an unwisdom in the particular
blue book of allowances. It is not an essential part of the method of
operating. It is simply an administrative flaw in the operation of
that code, if it does not make a proper distinction between values,
But the purpose of the code has a very sound objective in making for
fair competition and maintaining the solvency of the dealers, and
hence their ability to serve as proper outlets for automobiles.

Mr. Bacharacu, Of course, no one wants to buy a second-hand
automobile from an agent who is going to go broke. It is & most
natural desire to buy from a reputable merchant.

Mr. HiLL. Where the used car is traded in on a new car, is it not
impossible to separate that transaction from the business of dealers
in new cars?

Mr. RicuBerG. That is the whole point, It is an inevitable part
of the maintenance of the manufacture and sale of the automobiles

orﬂnnllﬁy. .

r. HiLt. Where you have a dealer in used cars dealing exclusively
in used cars, with no factor of trade-ins, that is a separate business
from the trading in of cars on new automobiles?

Mr. RicuBerG. Yes; and he is not subject in any way to the
restrictions upon the dealer.

Mr. HiLL, He is not subject to this trade-in value?

Mr. RicaBerc. No; not at all.

Mr. Hirn, If he comes under a code at all, it is as a separate
business?

Mr. RicuBera. There are no restrictions on any price at which he
can sell or any price anyone can offer him. There are no restric-
tions at all.

Mr. BacHaracH. That is after the dealer gets the car.

Mr, RicuperG. But as to the trade-in allowance made by a dealer
selling & new car, there is a provision that he shall not make an exces-
sive allowance for the old car.

Mr. Bacuaracs. But it is a fixed price for all the dealers?

Mr. RicuBerG. That is true.

Mr. Bacaarach. That is the thing to which I am objecting, that a
man who does take good care of his car does not got the benefit of his
carefulness,
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Mr. Ricasera. I quite agree that he ought to.

Mr. HiLt, Of course, he has the privilege, if the opportunity is
present, of selling his car outright.

Mr. Ricunrera. He can do what I did, as I was saying as to myself.
It is not necessary to take the price.

Mr. HiLL, But if he trades 1t in, of course, he takes the trade-in
value as fixed by the code. But he is not bound to trade it in, He
can sell it just as Mr. Richberg said was true in his case,

Mr. Ricusere. The namerous ads in the paper every day show the
amount to which cars are buing sold that way.

Mr. BacuaracH, That stil: does not answer what I am after,

Mr. RicuBera. Noj it does not answer your proposition as to a fair
allowance.

Mr. Bacuaract, There should be a flexible valuation on the car
on its present-day value. For instance, Mr. Hill may use a car a
good deal better than I would use it. He may use it just locally,
whereas I may use it for long-distance driving, which, of course,
would wear the car out; yet we purchased them at the same time.
But when we try to sell the cars, we find that the man who takes
good care of his car cannot get what the car should be worth. And,
of course, there are a great many people who trade in a car every
year.

Mr. RicuBera. That is one of the very few provisions in any codes
which do fix a price. We hear a great deal about price fixing. That
is one of the few which fix the price, and it fixes it only as a trade-in
allowance.

Mr. Hrii, Will the gentleman yield for a brief observation?

I have had a good deal of experience in trading in used cars. Ordi-
narily they have been in very good condition. The value that the
dealer places on & used car is not based wholly, at least, on the con-
dition of the car, but on the model, or the year in which it was put
out, even though it be in first-class condition as & used car. That was
the practice in the trade before there was any code.

r. RicuBeERrG. Yes; that is quite true.

Mr. Wooprurr. Mr. Richberg, I am from the State of Michigan.
I believe that more than 50 percent of all the cars that are manu-
factured in the world are manufactured in that State.

What is the status of the transaction that takes place between the
retail automobile dealer and the buyer when the buyer is trading in a
used car that has been manufactured within the State for a car also
manufactured in the State?

Mr. RicuBerG. 1 do not think there is any difference as to the
particular transaction. What I was trying to peint out earlier, Mr,

Voodruff, was that there has never heen possible any adequate regu-
lation of interstate commerce. You cannot isolate an individual
transaction and decide whether that transaction is an intrastate
transaction or not, because, as a matter of fact, 80 percent of all inter-
state commerce operations consist of some operation in the State.

If T dictate an order that is going out of the State, the dictating of
that order is wholly within the State. It does not become an inter-
state transaction until someone starts it on the way.

The only proper standard and the only effective standard for any
regulation of commerce has been as whether or not the trade or
industry as a whole was properly subject to the Federal power. That
conduct in the industry which interferes with, burdens, or in any way
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affects adversely interstate commerce must be subject to the regula-
tion of the Federal Government.

I pointed out in this poultry case, for example, that there was a
case of the receipt of live fowls and the slaughtering of them for retail
sales. Yet the entire matter was bound up in its effect on interstate
commerce and, as a result, was subject to the restraints of the Sher-
man Law. Thatisin thereverse. If they are subject to the restraints
of the Sherman Law, clearly we should be able to improve competi-
tion by operating upon the same type of conduct and improving and
getting fair conditions there, and not merely restricting the operation
of the Federal Government to the prohibition of certain particular
acts in restraint.

Mr, TrEapwAY. Mr. Richberg, you were referring in the colloquy
with Mr. Bacharach to the Poultry case. That is now pending in
the Supreme Court, is it not?

Mr. RicupeRa. Yes.

Mr. TrREapwAY. No one knows now, though we may know by noon
today, what that decision is to be; but if adverse to the Government's
contentions, what will be the effect on the existing code operations?

Mr. Ricusere. It would depend entirely, Mr. Treadway, on the
scope of the decision. Of course, it is practically impossible to tell.
The main features of the law were sustained by the New York
Circuit Court of Appeals. The court by a two-to-one majority
declined to sustain conviction for violation of the wages and hours
feature. But in the opinion of the New York Circuit Court, they
did not question the power of the Congress to regulate wages and hours
but they questioned whether the transactions involved were intra-
state commerce transactions or interstate commerce transactions.
They decided that it was a matter of degree, and held that it was
essentially a domestic operation.

That case, therefore, makes possible so many possible decisions
that it is practically impossible to tell what the effect will be. Of
course, a sweeping decision against the entire law would be one thing.
It might be based, for example, on the question of delegation of power,
which would involve only the question of the Congress writing an
act with adequate standards in it, if the Court thought the standards
inadequate.

It might be hased on the extent of the interstate commerce power.

Woe are seeking ourselves, and have been for months, to get the
Congress to define the limitation and jurisdiction of the N. R. A.
within the field of accepted Federal power, as to whether the hours
and wages are subject to regulation as an unfair competitive method.
We have a very broad question. Of course, the Court might or
might not decide the question in & broad way. It might follow the
Circuit Court of Appe»js of New York and merely hold in this instance
the regulation was outside the field. L.

It is such a wide declaration that frankly, when this thing has
been brought up from time to time, I have expressed myself frankly as
believing that there was nothing to do except to go ahead with an
effort to improve the existing law and to define its limitations and to
provide clearly the standards so that the administration could follow
the direction of Congress; and then as from time to time the courts
may hand down opinions which either control the administration or
make desirable revision of the law, we will have to meet them. So
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far as they control merely administration, they can be met adminis-
tratively, If they say we have taken in too much territory, we can
in come instances recede.

Mr. Treapway. In case “you bit off too big a hunk.”

Mer. RicuBera. I think they might very well say that in some
instances.

Mr. Treapway. Then vou do not feel that we are premature in
hearing a measure of this kind, previous to that actual decision? You
think there are so many different questions involved that we can
proceed in an orderly fashion and be governed accordingly by the
attitude of the Court when the decision is rendered?

Mr. RicuBenrda. Precisely.

Mr. Treapway. Is that your position?

Mr. RicuserG. That is my thought. I believe if you had a law in
process, or even if you had a revision of the law which had been made,
and a decision of the Court made advisable some further revision,
you would have a much simpler task to meet merely one decision than
to start on this whole process.

Mr. Treapway. 1 would like to get your angle a little bit further
in respect to your remark of a few minutes ago that all codes are
voluntary on the part of the business to which they apply. Section 3
on page 2 of the law is drafted in a very careful, astute way to bring
about that condition. I have no doubt you knew something of its
drafting at the time. I recognize your ability to manipulate words,
I think that very likely we owe that to you.

In regard to this position which you now say is a voluntary one on
the part of business to accept these codes, I recognize that the codes
have been niade up by people in the industry directly affected, but
when you use the word ““voluntary”, what would be the outcome if
an industry had said to the N, R. A. authorities a year or more ago,
after this became law, ‘“We do not like this code system at all; we
are not going into it”’?

In that event have you not court procedure against those people?
And then you are setting up here in section 4 the license system——

Mr. RicuBEraG. Of course, the license systemn “as lapsed.

Mr. Treapway. But in the original law.

Mr. Ricuserc. In the original law it was anticipated——

Mr. Treapway. That was a direct hint to the people if they did
not voluntarily accept the codes?

Mr. Ricusera. That is quite correet.

Mr. TrReapwAY. You and I perhaps under the circumstances do not
quite agree as to what that definition of “ voluntary” is. It may have
been voluntary, Mr. Richberg, within the organization, but this bill
sets up practically a forced code procedure. You then—

Mr. RicuBerG. Put the pressure on.

Mr. Treapway, Exercised the pressure of the influence of Gov-
ernment, and, if it was not done by the industry, then you accused
them of chiseling; is that not correct?

Mr. Ricuserag. No. They were accused of chiseling if, after a code
had been adopted, the individals did not comply with it.

Mr. TreapwaY. Perhaps I have used the wrong word, But they
were persona non grata to everybody if they did not fly the “blue
eagle,” were they not?
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Mr. RicaBera. Yes. That developed after the ‘“blue eagle”

N i
r. TREADWAY. Neverthelrss, that takes away the idea of the
‘“voluntary” feature that ycn amphasized a moment ago. ‘

Mr. RicuBERa. I agree that the pressure was there. Frankly, we
think that you should get back to the idea of voluntary codes so far
as trade practices are concerned. Our own feeling is that the only
things which ought to be required are the minimum standards, the
minimum standards affecting labor conditions, so as to prevent that
particular form of unfair competition, breaking down the standards.

Mr. Treapway., There are a great many good features, but, never-
theless, I do not think I am far amiss in maintaining that it is a peculiar
definition of “voluntary’’, if the code system is all of that.

Is it not a fact that because he felt that he was as conspicuousin a
sense in the automobile industry as the Government was in enforcing
the codes that Henry Ford could not sell to the Government for a
long time because he had not complied with code conditions?

Mr. RicuBerG. There was a great deal of diiﬁcultz over a certifi-
cate of compliance. It eventually was worked out that as a matter
of fact he was compgin%.

Mr. Treapway. Did he comply voluntarily?

Mr. RicuBERG. Yes.

Mr. TreapwAY. That was voluntary; but he had not subscribed
to the code?

Mr. RicaBerag. He did not subscribe to the code. I think for a
time there was a question of his making the reports under the code,
which, I believe, were finally made, and then he was found in complete
compliance with the code requirements.

r. TrReapway. That simply confirms my position, that you are
stretching the definition of ‘‘ voluntary.”

Mr. Ricusera. I would like to say that the business men them-
selves have stretched it a good deal, when they have asked for volun-
tary codes with enforcement against dissenting minorities.

Mr. Hir, Is the gentleman from Massachusetts making the point
that industries engaged wholly in intrastate business were forced in
under the license system and were not voluntary?' .

Mr. Treabpway. No. I was just trying to get Mr. Richberg’s
definition of ““voluntary.” .

Mr. Hii. T just wanted to call to your attention, if that was the

oint you were making, that & number of these codes with which
intrastate industries came forth and had approved concerned intra-
state businesses.

Mr. RicHBERG. Yes.

Mr. HiLi. That certainly was voluntary on their part.
falfl:f RicuBerc. We did not really want them, I may say quite

rankly.

Mr, Hin. The language of the act on page 4, section 4b of the
N. L. R. A, referring to licenses, also refers specifically to businesses
in or affecting interstate or foreign commerce.

Mr. RicuBerG. You are right. The license provision applied only
to interstate or foreign commerce. That is quite right.

Mr. Vinson. The power to license granted in the law has never
been exercised? .

Mr. Ricusera. No; it was never exercised.
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Mr. VinsoN. That is really only an academic discussion.

Mr. Ricuserc. Mr. Treadway was trying to suggest there was a
pressure in there,

Mr. VinsoN. That power to license granted in the law has never
been exercised.

Mr. Ricesera. No.

Mr. Hiwu, The point I understood Mr. Treadway to be making
was that the power to license was there, but it applies only to inter-
state or foreign commerce.

Mr. VinsoN. Regardless of what industries it did or does now apply
to, it never has been exercised.

Mr. TrEADWAY. I behe\;gﬂu:}f\g correct,

Mr. Vinson. On ard to a questlon ou sub-
mitted, Mr. Tg‘lWay You referred to the,quotation of Rlch-
berg from the Schechter case, the Poultry case,’ss you called

Mr. Traxoway. Yes; the Poultry case, in Brosiglyn.

Mr. Va¥son. If I understeod it eosrectly, the quotation that Mr.
Richbesg presented to 48 was not t.he declsxon in the ase now pending
beforafthe Supreme Court.

My Ricaperg. Oh, no. “*' R

Nb VingoN..It was in & case that was fpeudmg and &eclded some-

like a year ago, by the‘ﬂupreme Oourt. %

r. RicaperG. Correst. 4

Mr. TREADWAY. I do not know the detuls of that.

r. Ricasenn., That n,corr:t h

r. Vinsow. I wanted that euiy stated because oth&mse to xpy
mind it would be quite confusing. - .

My. TrEaDWAY. I am.sorry notito go into more detid but there
are two other matéers that T would like to bripg up.

The argument that tyou presented to us her¢ as agamst Senate Joint
Resolution 113 you o course pmsented to. the Senatw Commitiee on
Finance, did you not? °

Mr. RreuBera. No: "‘!‘mniad a hearmg on Benate Joint Reso-
lution 113, "

Mr. TrReEADWAY. Was there no hearing on t.he extensmn?

Mr. RicHBERG: Q}, yes; there were LM earings on the law, but
I mean the particular resolution, .+

Mr. TrREapwaY. This particular resolution?

Mr. RicaserG. This particular resolution and the provisions were
never presented.

Mr. TreapwAY. In other words, you did not prepare it as you did
this pr sed bill that we have here now before us?

lgocnsnno I have not seen this document.

Mr TreapwAY. None of the rest of us has, but in some mysterious
way it has been gotten out. But you presented the argument that
you have presented to us here at the Senate hearing undoubtedly along
the same general line of the 2-year extension that you desire?

Mr. RicnBErRG. We presented an argument in favor of a 2-year
extenslon that is correct.

Mr. TREADWAY. As & result, even though you presented it as ably
a8 yotlx ht;ve to us now, the Senate saw fit to pass Senate Joint Resolu-
tion 113

Mr. RicuserG. The Senate did.

Mr. TrReapway. That you cannot account for?

137971 —38——3
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Mr. Ricusgrag. Oh, yes.

Mr. TrReapway. How they got away from your control?

Mr. Ricusera. I can account for it, because they never were in it.

Mr. Treapway. That leads to an extremely interesting inquiry,
and it is this:

The press has stated—and we look to them for accuracy of state-
ment, of course—that certain Senators of great influence, and I do not
hesitate to say one of them is the Chairman of the Finance Com-
mittee, have positively and definitely stated that it is Senate Joint
Resolution 113 or nothing. I have never known quite so much
emphasis before on there being no possibility of compromise along
any line whatsoever nor a conference between the branches; evi-
dently he is copying certain dictatorial methods that others have
used effectively. He has said velg' definitely and positively—and
Senator Harrison is competent to do it in that manner—that “The
House has to come to us this time; there is nothing else to be done.”

If that is correct, and it is not a bluff, where does it lcave you and the
advocates of the extension of the N. R. A.? Are you urging a passage
of a 2-year extension by the House and a deadlock between the two
branches between now and June 16?

Mr, McCormack. Mr. Chairman, I make a point of order there.

Mr. JeEnkins. Let us have his answer.

Mr. TrEapway. I think it is a fair question.

Mr. McCoruMack. As 8 member of the committee, I make the

oint of order to that inquiry, because we do not want to put ourselves
in the embarrassing position of directly or indirectly eriticizing the
other branch of the Congress.

Mr. TreapwAy. That is a matter of record.

Mr. KxutsoN. They have thrown down the gantlet to us. They
have told us what we can do.

Mr. TrReapway. That is 2 matter of record, stated on the floor of
the Senate.

What kind of a point of order are you making? Let us hear your
point of order? What is your point of order—may I ask that?

Mr. McCorumack. I have stated my point of order, that this com-
mittee should not, directly or indirectly, impugn the motives of the
other branch.

Mr. TrREapwAY. I am not impugning anybody’s motives. I am
simply suggesting the development.

Mr. HiLr. 1suggest the gentleman withdraw his point of order and
let the witness answer.

Mr. McCorumack. I will with draw it, but I think it is a proper point.

Mr. RicuBerc. If 1 understand the question correctly, it was
whether I was suggesting that the House pass a 2-year extension,
creating a deadlock with the Senate position.

T have never assumed that the action of one body of the Congress
had to be accepted, or believed that there was any assumption that it
had ¢o be accepted by the other body, no matter which one it was, on
the threat of a deadlock. I did not vead that any such suggestion
had been made, even from the standpoint of the Senate. I did under-
stand that those bringing forward the resolution had done so with the
assumption that they thought that was what ought to be done, and
they were very firm about that matter. But I can assume that they
might be persuaded by the action of the House that perhaps something
better could be done. I see no reason for assuming not.
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The CuairMaN, If my colleague will yield, the member of the
committee has the attitude of the Senator somewhat wrong. My
information was that what the Chairman of the Finance Committee
had to say was that before he would agree in conference to any modi-
fication of the Senate Joint Resolution 113 they would take the matter
back to the Senate for their action. He did not lay down any ulti-
matum that there would be any yielding. He stated that he would
take it back to the Senate, which is quite frequently done. I do not
think the statement that no modification would be accepted is correct.

Mr. RicuBira. I had not understood so.

Mr. TrReEapWAY. I may be mistaken, but I personally have never
seen or never read quite as definite and positive a desire not to confer
as has been expressed on the part of the Senate. T think I am right
in saying that you have run into a situation wheére they are pretty
firm about this matter over there,

Mr. RicusEra. I am not sure how firm they are, Mr. Treadway,
because I have had very little to do with it.

Mr. CoorEr. I have a few questions I desire to ask about the
general operations of the N. R. A. before you proceed to the point
of discussing specific recommendations as to changes in existing law.
NHﬁ)wAn‘;any people, in your opinion, have been put to work by

Mr. Riceserc. I would say between 2} million and 3 million, as
& minimum,

Mr. Coorer. Upon what do you base your estimates?

Mr. RicuBere. I base the estimates upon the census that was
taken of increased employment under the N. R. A. up to January 1,
1934, which indicated at that time about 2,875,000, as I remember
it. Since that time there have been further increases, Further-
more, I should say that the total increase of employment is decep-
tive, because a great many people have been put to work in seasonal
occupations who are, therefore, not tabulated as being at work an
entire year., For example, the automobile industry will show a large
employment during certain months and a smaller one in others.
Textiles are up some months and down others. What you get in
the year is the aggregate increase. Yet, as a matter of fact, the
actual number of people who have received additional employment
is very much larger than that aggregate increase.

Therefore, when I say 23 million to 3 million, I mean upon the
most conservative type of figures. I would assume it was nearer
between 3 and 4 million if you took in all of those who had been
reemployed by virtue of the various operations under the N. R. A.

Mr. Coorer, As indicated by your answer, that estimate is based
up:]? ;13 careful an analysis of the situation as you could reasonably
meke?

Mr. RicaBErG. That was a definite effort to take a private census
of the employment under the N. R. A. in the fall of 1933.

Mr. Coorer. To what extent do you think it has been possible to
hold those gains that have been made?

Mr. RicHBErG. To a very large extent. Take, for example, the
table which I put in at the Senate hearings, and which is printed on

ages 78, 79, 80, and 81 of the first volume of the Senate hearings.

here is a list there of some 60 major industries, with a showing of the
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increase of employment since March 1933, and then the last figures of
employment in January 1935. This shows that, on the whole, the
gains which were made in the earlier months were largely maintained,

Mr. Coorer. This table, then, reflects the estimates of gains that
have been made?

Mr. Rrcurera. Yes. These are on the basis of reports from these
industries, so they are practically accurate.

Mr. Coorer. Mr. Chairman, T ask that that statement be inserted
in the record at this point.

The CuairmMan. Without objection, it may be inserted.

(The matter referred to follows:)

Employment and pay rolls in selecled industries and groups of industries, March
1933 to January 1935

High since March 1933

Industry or Industry group Ml;;gh D 1934\ Ian‘;'x]:éry
Amount Month
[¢)] @ @ ) () )

Automobile manufacturing, auto-
motive parts, and oqu pment
manufacturing industries:

Emplo ment....... . 109, 100 482,200 | Aprit 1934..
43, 290,000 ($11, 930, 000 d

357, 600 433, 500
$8, 490,000 | $10, 170, 000

Autumobue manufacturing (ndus-

F‘mployment.. . 1215, 700

184, 874, 000

1) 600
|
310,103

368, 068 365, 600
$3,303,831 | 86,510,718 $6,300,603 |.

rolls.
Bolt, nut and rivet industry:

ol o8| i ¥
Boot :rnd { Shos manithotiting i ’
ustry:
Employment. 188, 700 213,000 | August 1934....... 190, 200 m,m
Pay roils.. $2,382,000 | $3,764,000 | March 1934........| $2,848,000 | $3,242, 000
Brass, bronze,
ucts industries:

P,mp]oymeut.
!'lrick tlle snd Tterra-cofta indus-

38, 100 61,300 | May 1934......... 85,900 56, 600
$515,000 | $1,286,000 |..... do. .. _........| 81,149,000 | $1,205,000

tries:
Employment. - 22, 500 42,200 | August 1934._..... 33,400 29, 800
Pay rolls.. . .| $212,000 $547,000 | May 1834.........[ $462,000 $392, 000
Can_ manulactus
Employmsnt - 19, 620 28,020 | September 1834... 24,480 23,940
rolls. .o $344,200 3678.400 ..... 0. cueeenann | $478,800 $474, 900
Candy manumturlng industry:
l-.'nnlovment . 44, 260 62, 534 October 1934 ... 59,119 60, 628
‘47&000 $899,000 |.....d0.cacenenen.. $886, 000 $721,000
10,688 13,759 | November 1034.... 12,802 13, 167
$236, 200 $268,800 | June 1934......... $252,300 $247, 500
44, 700 248,700 | September 1933... 78, 000 69, 700
$459,000 | $2, 407,000, |-..... do.ceenaan $902, 000. $801, 000
16,000 27,900 | October 1933 22,500 24, 400
$210,100 | $534,800 |..__.do._.. $418,800 | $456,600
58, 725 121,050 | August 1934. . 91, 250 112,950
$48,718 $162,191 | May 1934......... $139, 466 $137,430

48,010 73,950 . 68,720 |...
Pay rolls... $099,000 | $1, 64¢, 000 -1 $1,540,000 |..
Cleaning and dy
Emplo t. 38,031 50, 222 42,820 |..
Pay rolls...... $557,800 | $030, 100 $730,100 |.

1 Not average,
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Employment and pay rolls in selected industries and groups of industries, March
1833 to January 1935—Continued

Iigh since March 1933

Industry or Industry group “{&‘;‘};h l)c%:ﬂhvr Jn]rs:l’:':sry
Amount Manth
m (2) )] (O] [$0] ©)
Corsets and brassierc industry:
14,795 13,802

E 13,663
$210, 200 $212,200

13,008
$157,100 $231,700

Pay rolls .
Cottonynarment industry. shirts
and collars:

51,552 65,376 | October 1933...... 52,128 52,070
$483,215 $820, 205 do - $641, 585 $626, 200

307, 200 446, 600 414,700 416,000
-| $2,787,000 | $5,878,000 .| $5,409,000 | $5, 525,200

;mplovmeut
Elecmcal manufact ring in

{‘xcludln{; radios:

. 109, 600 171,600 | June 1934, - .. onuee 170,100 171,000
-| $1,663,000 } $3, 533,000 | January 1935...... $3,518,000 | $3,533, 000
20,000 50,600 | November 1933..... 42,200 39,000
$317,000 |  $9080,000 [._._. doeeienos $859, 000 $734, 000

Pay rolls .
Fnbrlcawd meml products indus-

Cutlery and edge tools:
Employment..... . 9, 000 13, 700

12, 800 12,700
$226, 000

- Payrolls...... $107, 000 $242, 000 $235, 000
ardware:
Employment. 25,302 43,844 | 25,906 26, 522
ay rolls. ... $321, 552 $856, 254 $500, 568 $507, 906
Lighting equipme
Employment. 9,221 15,775 15,775 14, 084
Pay rolla.......... $159, 225 V347,979 $347,979 $317,292
Stamped and enameled ware:
Employment..... 20, 850 31,739 29, 050 29, 581
$289, 159 $841, 212 $600, 697 4395, 192
7,053 11,277 10,615 10, 901
$95, 146 $227,340 $219, 341 $227,761

22, 608 21,720
$444,880 $426, 205

18, 460 19,710
000 $368, 000

16,174 U, 264
$199, 200 $510, 865

19, 210
$382, 000

Faxnn equipm
Employment. 9, 330
ay 101ls...... . $137,000
Fertjlizer industry
Employment.

'400 17, 200
$202, 200

13, 700 28, 200
$133,500 | $319,800 $182, 600

Employment... . 83, 400 133, 300 11, 400 108, 900
Pay rolls...... | 897,000 | $2,223,000 2| s1,850.000 | 81,761,000
Glass Industries:
Employment. 83, 400 68, 540 62, 460 61, 850
Pay rolls. - $657, 000 | $1, 325, 000 $1, 180, 000 sx.ue,ooo
Hosiery indus!
:Emplnymen - 1085, 000 133, 200 - 127,700 ;.
Pay ST $1, 222,000 { $2, 136, 000 .| 82,020,000
Hotel lndustry
Emplnvment 217,900 263, 000 . 253, 100
Pay rol $2,659,000 | $3,317, 000 -] $3, 233,000
7,400 14, 700 13,100 |-
3 s $295, 600
229, 300 400, 600 330, 200
$13, 680, 000 [$42, 200, 000 $20, 830, 000
12, 148 19, 980 18,674
$198,300 | $432,704 $419,074
19, 850 31,820 } May 1034......... 770
240, 306 $491, 000 as'i’aofwo
170, 200 187, 000 175,800
$2,280, 000 | $2, 768, 000 $2, 366, 000

37, 000 51,800
$653,000 | $1, 129, 000

50, 500 51, 200
$1,103,000 | $1,129,(00
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Employment and pay rolls in selected industries and groups of indusiries, March
1983 to January 1985—Continued

March High since March 1933 ;
v . Arc| b nnuary
Industry or Industry group 1933 034 1935
Amount Month
(1 [¢2] 3 1) (5 (]
Locomotive lndustry:
Emplu ment.. 1,800 8, 800 3,300 4, 400
ayrolls. ... $25,600 |  $109,700 $102,800 $81,700
Lumber and timber products
industry:
I'.mployment - 167,300 286, 000 251,700 246, 200
$1,611,000 | $4, 010,000 $3,408,000 | $3, 246, 000
Macmne toul and forging mach:
ery:
Fmplnvment 0, 300 22,470 - 22,100 22,470
ay rolls. $148, 000 $505, 000 o[ $408,000 $404, 000
Mannfacturini
and biological industrie:
Employment. ... 13, 590 15,250 14,670 14, 440
Pay rolls......... $270, 600 $323,900 |.....dO..ceeennn.o. $309, 800 $316, 200
Men’s clothing {ndustry
hmployment.... 111,700 132, 800 Septembor 1033. .. 116,900 124, 100
Pay rolls $1,511,000 | $2, 486,000 | March 1934. ...... $1,984,000 | $2, 150, 311
Mllllners Industry:
Employinent. 25, 130 25,570 | April 1933......_.. 16, 300 18,200
Pay rolls $345, 000 $553,600 | March 1934. ...... $289, 100 $354, 000
Paint, vurnish, and lacquer anu-
Lmurmg industry:
.- 19,420 28,890 | May 1034......... 26, 760 26, 520
ay rolls B $351 800 $629, (00 _do Ll $558, 600 $568, 700
Paper nn(l pulp industr;
Employment_ 94, 500 128,300 | December 1034, 128, 300 127, 500
) [+ Y - 2 4
$1,564,000 | $2, 489,000 {hnum. i V52,459,000 | 82,450,000
Py nperbm and eontainer mannfac-
turing industries:
Emplovment . 38, RH3 52,120 | October 1933. _.... 50,357 17,341
ay rolls ... 3540, 237 $882, 409 | December 1934.... 2882, 403 3700, 183
Plumbing ftures
l-,mplnvnnn! 13, 780 20,080 | September 193! 15, mo 17,050
Pay rolis ... $209, 600 $342,100 ... do.. $3n 7. 8321, 3L
Portland cemen
Employment. 12,510 22, 860 16, 120 14, §10
$105,000 | $43%, 000 $206, 000 260, 100
19, 850 28,013 20, 404 20, 143
$251, 630 $-|w 838 $450, 00 $430, 542
203, R00 234, %00 . 234, 900
¥ | $5,330, 000 | 85, N80, 000 -| $6, 860,000
Railway car bullding industry
Emy ent 12,760 29,770 18,770 18, 890
'ay rolls.. $255, 000 $(‘1Jl 0 ... $310,000 $412, 000
ano? and synthetic vara in-
5try:
Employment.. . ..... ... 37,510 52,600 | January 1935 31,700 52, 950
Payrolls..... . . ... $597, 400 | $1,025,500 |..... R $1,004,800 | $1,025, 500
Rotail irade (Ibor dati for gencral
merchnndise group nnd tunures)
585,000 | 1,054,000 { December 1034 1,034,000 771,000
7 88,410,000 (315, 400,000 |..-.. do $15, 400,000 | 811,830,000
Kmployment... 43,500 64,800 | October 19 55, 200 50, 800
Pay rolls $583,000 { $1, 130,000 $1,010,000 | $1,075,000
Rl;hhe: tire manu
dustry:
umplnyment 4%, 760 68,230 | May 1934 59, 370 41, 700
$631,000 | $1,733,000 | April 19 $1, 537,000 | $1, 593,000
dustri
Em ployment. 26, 800 42, 900 38, 300 37,900
Pay rolls... $540, 000 | $1, 020, 000 $036, 000 $931, 000
Bilk textile industries
Emplo ment. .. 89, 400 126, 900 113,200 119, 800
Poy $973,000 | $1, 938, 000 $1,807,000 |  §1,004, 000
Soap and glyeerlna industries
Employme 13, 200 18,100 | January 1935.. 16, 100 18,100
‘ Pay ll $262,500 |  $357,500 | October 1934.. $342, 800 $342, 500
Steam and hot-wam healing ap-
paratus Industries
Emplo meut. ................ 17, 040 27,180 Sepumbor 1033.... 22,070 21,750
Payrolls....ccoeen.onl. ceeeenel  $248,000 $485,000 | August 1033.......[  $455,000 $449, 000
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Employment and pay rolls in selected indusiries and groups of industries, March
1933 to January 1986—Continued

Uigh since March 1933
Industry or industry group \}gggh De%mher Ja%ﬁty
Amount Month
[¢)] (2) [©)] ) 6) (@)
Stove and range industries:
Employment...... 21, 560 41,540 | May 1034......... 37,430 35, 230
*ny roll; $317,000 | $840,000 | October 1934...... $714, 000 $648, 000
‘Tex:.jlle
13,830 23,480 | September 1033.... 18,670 19, 160
$207, 400 $489,700 | October 1933...... $382, 700 $391, 500
73,787 91,344 | November 1033.... 85,670 78, 186
$743, 150 | $1, 139,200 | October 1933...... $1,110,275 $923, 375
30, 710 41,000 | July 1933.......... 32,200 |..ovenennnen
Payrolls......__._.. $300,000 | $537,000 | Aril t034.......... $425,000 |-.oenn.e.
Wheat flour milling {ndustry:
FEmployment 21,300 27,570 | Octoher 1034. . 26, 480 26,111
380, 000 8555, 800 | Septomber 1934, $515, 300 $516, 600
industries:
Employment. . 141, 800 168, 800 142, 500 149, 800
Pay rolls..... .| $1,072,000 | $3, 559, 000 .| $2,550,000 | $2, 885,000
Wool textile indu
Fmployment.. . 01, 000 162, 500 140, 100 150, 200
Pay rolls, .| $1,009, 000 | $2, 627, 000 358,000 | $2, 580, 000

Mr. CoorER. One other question along that line:

If the N. R. A. should be abandoned, how many people do you think
would be thrown out of employment?

Mr. RicuBeRa. I hate to estimate, Mr. Cooper, because it depends
on the extent to which there would be a collaapse in two things, 1n the
preservation of the maximum hour rule and in the genem%smarket
situation, depending on the present condition of industry. There are
a great many people far more capable than I in industry 1tself who feel
that a period of chaos would ensue which would be very destructive to
the maintenance of our present gains, and that that itself would con-
tribute to & vast amount of unemployment,.

Mr. Coorer. Then would it be fair to assume that it is your opinion
that at least a considerable number of these Eeop]e who have been
reemployed by reason of the operation of N. R. A. would be forced
out of employment?

Mr. RicuaBERG. I would say it would not be unreasonable to say
you might find 2 million additional wage earners on public relief.

Mr. Coorer. In your opinion it would increase the relief rolls and
the burden assumed by reason of that?

Mr. RicuBera. I have no question of that.

Mr. CoorEr. How many codes have been adopted?

Mr. RicuBere. Between 600 and 700. Some of them are what are
called supplementary codes, so I use that form of stating it, We will
say roughly about 700 codes.

Mr. Coorer. Thank you, Mr. Chairman.

The Chairman. Mr. Richberg, Mr. Cooper has brought out that
many employees would lose their employment., Do you think it
might also produce or accentuate trouble between capital and labor,
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out of which might arise strikes and other labor and industrial conm-
plications and difficulties?

Mr. Ricusere. Mr. Chairman, we have been dealing for the lust
few months with difficult industrial relations involving the coal in-
dustry, the textile industry, the automobile industry, and many
others, and there is no question that under the operations of the
N. R. A. u great many profound industrial disturbances have been
prevented. While there have been some strikes and some cessations
of employment even on a lurge scale, they have been of a very short
period compared with previous disturbances of a like character. The
resson has been that we have had available some machinery for ob-
taining in the industry as a whole cooperative action, and for dealing
with the labor involved as a whole through cooperative action, and
bringing the parties together, instead of having simply the spreud of
industrial disorder thiough a strike here and a strike there and a
gradual spread throughout an industrial situation,

1 do not think there is any question as to the amount of prevention
that has been carried on through the N. R. A. and the agencies that
have becn established under it in the way of preserving industrial
peace,

The Cuairmax. What would you expect in the way of future
trouble between industry and labor in case the N. R. A. law should
terminate?

Mr. RicuBera. There is no question but that we would be facing
some grave industrial troubles, because on April 1 the situation was
so bad just because of the uncertainty of maintenance of N. R, A
that I went at that time to the chairman of the Senate committee—
and I think he discussed it with you—and suggested that the bill
that the committee draftsmen had been working on should be intro-
duced so as to demonstrate to the country that the N. R. A. was
going forward. On the basis of that we were able to get a truce in
the soft-coal industry by which they carried over present wages from
April 1, when they expired, to June 16.

The contracts expire June 16. If the N. R. A, expires, the situation
1s going to be a very difficult one to compose in that industry. I do
not wish to be an alarmist, but it is very difticult. We have had a
very difficult situation in the textile industry, in which by virtue of
being able to have an orderly temporary reduction of production
instead of a disorderly shutting down of the mills there has been
saved a very difficult and unhappy labor situation, which would have
been very likely to have spread throughout the textile industry.

Those are two outstanding examples, but tliere are plenty of others.

Mr. McCormack. Mr. Richberg, Mr. Cooper asked some very im-

ortant questions, but going a little further, what effect has the

. R. A, had upon the general wage level?

Mr. RicaBERG. 1 wil%nsk to have the figures put in here, because
1 have not come prepared for statistical testimony. However, the
N. R, A. has increased the average wage and increased the total

gregate purchasing power by a substantial percentage. 1 would
like to have the exact figures put in down to date.

The CHAIRMAN. If the gentleman will permit me, you have the
privilege of revising and extending your remarks, and you can insert
those figures in the record.

Mr. RicaBera. I would like to insert at this point a statement
responsive to that particular question,
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Mr. McCormack. It might also be well to put in there other
advantages which you feel the N. R. A. has brought about, which is
a pertinent piece of evidence,

Mr. RicuBerc. May I say that we are prepared to put in whatever
you desire in the way of that form of information here. A very large
amount has been put in in the hearings in the Senate on the subject
of the bill. I did not know to what extent this committee desired to
duplicate the record on the hearings here. However, we can put in
material that was used over there, and we can put in some new material
here to the full extent that you desire. I did not make anything like
the extended statement here that I did in opening the matter in the
Senate hearings, because I felt you would have a record of it and I
would save your time by your not having to listen to me say it over
sgain. We can, however, bring forward the same witnesses.

Mr. McCormMack. Can you make reference to the pages of the
Senate hearings on which that testimony may be found, and then
summarize them yourself?

Mr. Hiww. I suggest if they are not too voluminous they might be
put in here. That would be more convenient.

Mr. McCormack. That would be most agreeable to me.

I recently read an article by Mr. Harriman in ‘“Today”, and found
it rather interesting. He made some very pertinent statements
which, if correct, would be valuable, as to the sharp reduction in
failures under N. R. A. Can you give us any evidence in that
respect?

Mr. RicaBERG. Yes; I can give you the exact figures in that respect,
but I can tell you that at the present time in the total the number
of business failures has gone down to a Jevel lower than it has been
since during 1920.  The level of business failures is lower, indicating
a less number of business failures, than at any time during the boom
period, for example.

Mr. McCormack. Iknow that he said that in 1934 they were about
one-half what they were in 1929,

Mr. RicuBera. There has been a steady decline in business failures,
and the same has followed in small enterprises.

Mr. McCormack. I want to know about the little fellow. What
l&avfe{ y:\n}) noted with reference to failures of the little fellow under

Mr. RicaBera. The percentage of failures in small enterprises,
which usually, of course, are very much larger than the percentage
of failures in large enterprises, has steadily declined throughout the
period of codification, and I think in the last figures I saw it was still
going down. I do not think there has been any change in that curve.

Mr. Vinson. Might I be permitted to suggest that the statement
which the gentleman refers to as having appeared in ‘“‘Today” be
incorporated in the hearings in full?

Mr. Knutson., Mr, Chairman——

Mr. McCormack. I think it would be very valuable,

Mr. Vinson. It is really a short article, and I submit it to my
friend from Minnesota for his careful consideration.

The Craizman, Without objection it may be inserted in the record.
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(The article referred to follows:)
Way THE Litie FerLow Nreps TaE N. R. A,

By W. Averell Harriman, Administrative Officer of the National Recovery
Administration

BMALL BUSINESS8 WAS BEING S8WALLOWED UP IN S8PITE OF TRE ANTITRUST LAWS;
THE RECOVERY ACT STEMMED THE TIDE AND HELPED MAINTAIN INDIVIDUAL
ENTERPRISE

No misconception concerning the N. R. A. is more clearly refuted by cold
facts than the assertion that it is antagonistic to the spirit and purposes of the
antitrust laws. The demand that has been heard in a few quarters to abandon
the N. R. A, and “‘go back” to the antitrust laws is based—when it has any basisg—
on a theory that does not hold water. There is no conflict between the N. R. A.
and the essential gurposes of the antitrust laws. There is a difference in the
method by which these purposes have been pursued. And there is a conspicuous
difference in the degree of sucess with which the goal sought by the country in
the antitrust laws has bcen approached. Where the antitrust laws, standing
alone, failed, the N. R. A. can show concrete achievemonts.

The purpose of the antitrust laws was to save the country from domination by
vast combinations and monopolies. Monopolies, or near monopolies, with huge
resources, could crush competitors. They could gouge consumers.

The Sherman Act was an attempt to assure the preservation of the competitive
system—a system in which the field would always be open to the new enterpriger,
in which efficiency would be the test for survival, in which the small but able
business man could hold his own without fear of being ruined by the cutthroat
practices of a financially more powerful competitor, in which the buyer could
have the benefit of the lower prices which genuine competition affords.

The formula of the Sherman Act was simple. It prohibited any restraint on
trade. It was noble in motive, but vague. It would have been just as effective if
it had simpg proclaimed there was to be completely free competition. The courts
had to decide what the law meant in terms of an industrial system that was grow-
ing more and more complicated. Some of their interpretations were inconsistent
with the aims of the trust-busters. The feeling that the Sherman Act was clums
and ineffectual gave rise to the Clayton and Federal Trade Commission Acts. It
can be argued, with cogeney, that the antitrust laws would have been more effective
if the Federal Trade Commission had used its powers in a more aggressive or con-
structive way. Nevertheless, the fact is that all the antitrust legislation on the
boptks failed to check the general trend toward concentration of business in large
units.

When the Sherman Act was passed, the big corporation had just begun to make
itself felt. The great growth of large corporations, their interlocking, and the
concentration of power in fewer and fewer hands occurred under the antitrust laws.
One illuminating set of figures is the number of persons employed per manufac-
turing industry for the years 1904 to 1929, inclusive. In 1904 there were approxi-
mateg’ 375 employees for each manufacturer. During the active trust-bustin
period of the next few years, there was a very slight decline in the number o
employees per manufacturer. But by 1914 the number was again higher than
in 1904. om there it continued to rise until in 1929 it reached approximately
910 employees {or each manufacturer—about two and one-half times the number
in 1904, a quarter of a century previousﬁv.

Adolf A. Berle, Jr., and Gardiner C. Means examine intensively the growth of
large corporations in their book, The Modern Corporalion and Privale Property.
From their statistical studies they concluded that between 1909 and 1928 the
200 largest nonfinancial corporations grew at an average annual rate of §.4 per-
gegt, while the average annual growth for all nonfinancial corporations was only

| rcent.

The disparity was greater in the years 1921-1928, when the 200 largest cor-
porations grew at the rate of 6.1 percent annually, using gross assets as the
measurement, while the average annual growth for all nonfinancial corporations
was only 4.4 percent, .

The authors calculated further that in 1929 the 200 largest nonfinancial cor-
orations received 43.2 percent of the net ingome for all nonfinancial corporations.
hey estimated that if the trend of the 1920’s was maintained in the future, the

year 1950 would see 70 percent of all corporate activity carried on by 200 cor-
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porations and the yvear 1970 would see nearly the entire corporate wealth of the
country in the hands of these 200 corporations.

During the 1920’s, under the aegis of the antitrust laws, large corporations
made heavy inroads into that last stronghold of the “little fellow’’—the re-
tailing field. In steel, tobacco products, business machines, bathroom fixtures
foods and dozens of other lines, the movement toward concentration continued
in spite of the antitrust laws.

Let us not forget that in certain lines the public can be served best by monopo-
lies or large units. Few people today would advocate competition as the best
means of obtaining good telephone service. In certain lines, such as automobile
production, technological advance has spurred the movement toward large
competing units as distinguished from monopolies. In other lines, such as
tobacco products and certain foodstuffs, the power of national advertising—
and its expense—has given great impetus to the growth of larger units and com-
binations. Undoubtedly some combinations were put together merely because
promoters and financiers saw a chance to make easy money by selling to the
public sccurities which rested on overinflated values.

However, one of the important influences favoring the growth of large combi-
nations was unregulated competition under the antitrust laws. Unbridled com-
petition tends naturally toward monopoly. It is a battle royal in which the
strongest man finally stands dominant in the ring. The strongest man is not
necessarily the ablest. He may be only the man who is most ruthless or who has
the best financial backing and can stand a cutthroat war long enough to ruin
competitors who are just as efficient as he is. The gains which the consumer gets
from this type of competition are short-lived.

Now, let us see what has happened under the N. R. A, The rate of husiness
failures has fallen to the lowest point in post-war history, far below 1929, The
rate of failures for small concerns has fallen even more sharply than the average
for all concerns. The percentage of commercial failures in 1934 was only about
half that of 1929.

Here are _some monthly figures illustrating what has happened under the
N. R. A. For the sake of brevity, I have selected January, which is usually
the high month for business failures, and September, which is usually one of the
lower imonths,

Total failures, manufacturing, wholesale, and retail

! Under | 185000t0 !1$25000t0| ! Over
$5,000 $25,000 $100,000 | $100,000

1,042 1,33 426 118
436

475 163 42
540 553 179 8
208 357 88 45
s14 522 121 o

RETAIL FAILURES

824 07 201 30
a7 261 | 65 9
408 350 70 2
210 208 []
380 29 s

! Measured by llabilities.

The number of failures in the retail trades in 1934 was approximately one-third
the number in 1933, and the downward trend of failures was still in evidence in the
first 3 months of 1935. The gain in retail business in places of less than 30,000
population was 21 percent, while mail-order houses and department stores gained
only 13 percent—indicating that a larger part of the increase in the volume of
retail business has gone to the little fellow.

In spite of the heavy mortality among retailers in the depression years prior
to the N. R. A., which came on top of the casualties attributable to the chain
stores, there were, as General Johnson testificd before the Senate Finance Com-
mittee, more retailers at the end of 1933 than in 1929.
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SMALL BTORFES AHEAD

All the available data indicate that the small stores have been in the vanguard
of the march out of the depression. That is due to several factors, not the least
of which is the lift which the ‘“‘new deal” has given purchasing power in the
agricultural areas. But certainly, whatever may be szid by those who prefer to
declaim in behalf of ‘‘the little fellow” without examining the facts, the N. R. A.
has not prevented the small storekeeper from getting his full share of the increased
business that has come during 2 years of recovery.

Now let us look at an entirely different type of enterprise. The record of
earnings in the steel industry is convineing proof of the advantage the smaller
company has had under the N. R. A.

Following are the annual net earnings before dividends of 5 large, 12 medium,
and 13 small steel companies for the last 8 years:

{In thousands of dollars]

Year 6large |12 medium| 13small

130, 110 33, 556 8,903

174, 419 44,891 11, 367

302,778 63, 361 12,873

140,872 31,400 1,601

13, 205 15,639 12,938

1123,024 120, 583 16,398

162,006 12,307 184

: Deficit.
made.

of Republic Steel Cor tion for fourth quarter of 1634 not avallable when this analysis was

Of the § large companies, only 1 showed a profit for 1934, Of the 12 medium-
sized companies, only 3 failed to show a profit. Of the 13 small companies,
8 showed a profit and 5 a deficit.

This shift within the industry is probably not duc entirely to the N. R. A, It
may be accounted for partly by the comparatively larger demand for specializerd
steel products, in the production of which some of the small and medium-sized
companies have taken the lead. However, it is partly due to the increased
number of basing points insisted upon by the N, R. A.  An even more important
cause, I think, is the open-price system estabiished hy the code. The large buyer
can no longer make & special deal. The smaller producer knows what prices his
larger competitors are asking and has a better chance of holding his own in an
openly competitive market.,

Oune could go down the list. The bituminons coal industry had been on the
downgrade for years and was in chaos prior to the N. R. A, In 1934, out of 4,976
concerns under the Bituminous Coal Code, there were only 6 involveneies.  Under
the Lumber Code, the smaller mills have been favored in the allocation of produe-
tion. From August 1933 to December 1934, some 10,000 lumber mills resumed
activity, Probably too many were brought back into production by the arti-
fically high prices which the code permitted prior to the abandonment of price
fixing near the end of 1934, There has been a decline in the number of smaller
mills in operation during the early months of 1935,

In the men’s clothing industry, there were 840 failures in 1932, in 1033 there
were 298, and 211 in 1934. In answer to those who contend that the N. R. A, has
tended to concentrate rather than to decentralize business, it may be pointed out
that three-quarters of the firms in the men’s elothing industry that failed during
18 months under the code were located in New York City.

Undoubtedly some smali enterprises suffered, at least temporarily, under
certain codes.  Small enterprises would have suffered under some other proposed
codes if the N. R. A. had not insisted upon amendments to afford them proper
protection and if it had not, in other cases, made exceptions for individual small
enterprises. The N. R. A, has granted 1,173 exemptions from code provisions,
largely to individual enterprises which complained of oppression. It is significant
that for 9 months the N. R. A. has had aun Industrial Appeals Board set up
especially to hear complaints from small enterprises, yet less than 60 complaints
have been filed.

Some industries present troublesome questions of wage differentials hetween
regions and between cities and small towns, These questions were troublesome
prior to the N. R. A, The N. R. A. has not solved all of them.
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With relatively few exceptions, however, the only “little fellows” who have
suffered under the N, R. A, are those who have flourished in the past by sweating
labor. The man who can liold his place in the competitive system ouly by work-
ing women and children for long hours at low wages has no right to survive.
The National Industrial Recovery Act gives a clear mandate to bring an end to
competition at the expense of labor.

Taken as a whole, the N. R. A. has served to protect small enterprise.  Under
the N. R. A., the processes of merger and absorption, which had been running at
an aceclerating pace for 30 years, have been brought to a halt.

Now, without the l)ower to grant immunity from prosecution under the anti-
trust laws to those who adhere to code provisions, the N. R. A, would have been
unable to protect the small man. A great deal of confusion has arisen from the
ides that the N. R. A, “suspended” the antitrust laws. The National Industrial
Recovery Act did not “‘suspend’’ the antitrust laws. It has, in a sensc, permitted
the interpretation of the antitrust laws in the concrete forms best devised to
achieve their essential purpose within a given industry. The antitrust laws failed
to bring about an effective distinction between restraints of trade which are against
the public interests and restraints of trade which serve the public interest.

An excellent example of a restraint of trade which serves the public interest
is the prohibition against loss-leaders contained in various distributing codes.
Any retailer selling several different types of commodities—such as a department
store, a mail-order house or a grocery chain—can drive out competitors who
specialize in one article if he will gell that one article below his specialist-competi-
tors’ costs for a long enough period. The N. R. A, has made it a general rule to
prohibit loss-leaders. Likewise, it has tried to abolish other forms of temporary
price-cutting which drive out the small man, regardless of his efficiency, and give
the consumer only a momentary benefit,

By setting a retail price floor the N. R. A. halted a cutthroat war in the
rubber-tire industry. It checked a similar war in a chemical industry which
had already forced 3 of the smaller companies in the field out of business and had
compelled the other 8 small companies to cease operations. Unchecked, this
price war might have resulted eventually in concentrating the entire industry in
the hands of two large companies.

1t can be argued, with no little effect, that the remarkable fall in the mortality
of business enterprises under the N. R. A. is due chiefly to the fact that the de-
pression had shaken out all but the strongest before recovery set in. On the
other hand, it can be argued that the small number of failures is due to artificial
protection placed around existing enterprises by various code provisions. In
this connection, it is sometimes asserted that the N. R. A. codes have restricted
competition so much that the consumer has suffered almost as badly as he might
suffer under a series of single monopolies.

Undoubtedly, a combination of separate enterprises with power to fix prices,
by oue method or another, may be just as oppressive to the consumer as an out-
right monopoly. Undoubtedly, a great many N. R. A. codes, as originally
written, contained provisions which, if they had become effective, would have
geriously checked legitimate competition. Much has been made of the fact
that more than 300 codes contain provisions of one kind or another against
selling below cost. But in only a few more than 30 codes were cost formulas
worked out which would permit such provisions to bcconie cffective. Price
fixing, except for emergencics, remains in only one code—bituminous coal.
The ice code and certain of the textile codes are the only ones in which restrictions
on the investment of new capital have been operative.

The ice industry has suftfered fromn a steady deeline in the demand for iee, as o
result of the spread of electrical refrigeration,  In the testile industry, the enist-
cn('-({,'of a large overeapacity has been brought foreibly to the attention of the
publie.

The open-price systemn has been widely criticized, and in the form in which it
originally appeared in many codes it could be made a deviee for helding prices
above their natural eompetitive level.  However, as the experience of the steel
industry and of many otherindustries has }mwor], the open-price system, if properly
sefeguarded, tends to proteet all elasses of customers and to remove the advantage
of making secret deals otherwise enjoved by the large buyer,

For montbs, the N. R. A. codes have been undergoing continual study and
preparation for revision.  Mauny of the original code provisions, if they had beeome
effective, woutd have oppressed the econsumer, Unless he i3 confident that he
holds a competitive advantage, the business man will naturally strive to proteet
his own capital and his own position and will weleome the opportunity to join
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with other business men of similar mind. Many of the original code provisions
were reflections of this normal urge. The duty of the N. R. A. is to see that this
urge is not permitted to restrict healthy competition. Just as surely, its aim is
to prevent temporary excesses of competition, of which the final result is necessarily
& monopoly or near menopoly.

With the accumulation of experience, the N. R. A. is achieving the capacity to
think and to act more precisely with a view to the preservation of a healthy com-
petitive system. To work toward its goal, which is essentially the same as that
of the antitrust laws, it must have flexibility. It is impossible to write a fixed
statute which will preserve competition in hundreds of different kinds of businesses
and industries, each of which has its own peculiarities and most of which are
undergoing continual change within themselves and in relation to each other.
If competition is to be preserved, there must he an overseeing body, such as the
N. R. A, which is constantly studying all the complexitics of competition;
which can act promptly and accurately to meet specific situations; which can
authorize trade restraints to serve the public interest and withdraw these author-
izations when and if it finds that they do not serve the public interest.

Excepting the natural resource industries, where conscrvation is of great
importance, every N. R. A, code provision should meet two primary tests:

1. Doex it preserve genuine competition and properly protect small enterprise?

2. Does it assure fair treatment to all classes of customers? . (Another safe-
guard for the small man.)

With these guideposts before it, the N. R. A. effectively implements the anti-
trust laws. It has not suspended, annulled or abrogated the antitrust laws.
What the N. R, A. is doing, and can do more effectively in the future as a result
of almost 2 years of experience, is to establish in cach line of endeavor those re-
straints which serve the public interest by assuring the maintenance of lively
competition.

The self-proclaimed friend of the little fetllows who wants to abolish the N. R. A,
and ‘“‘go back” to the antitrust laws should pause to investigate what happened
to the little fellows before the antitrust laws were implemented by the N. R. A.
and contrast it with the protection which they arc now afforded. He is worship-
ing a fetish instead of facing realities.

Mr. McCormack. There have been some difficulties in connection
with section 7 (a), the collective bargaining provision, have there not?

Mr. RicaBerG. There have been a great many difficulties in con-
nection with it. There have also been a very great many benefits
under it.

Mr. McCormack. Yes, I realize that there are both benefits and
difficulties. Have you any suggestions as to how some of the difficul-
ties might be obviated? . i i .

Mr. Ricasere. I think the mejor difficulties under section 7 (2)
resulted from uncertainty as to the exact meaning or interpretation
of the law. The effort has been made through the joint resolution
which was passed by the Congress in the last session to establish an
adequate tribunal to pass upon any questions and to rovide uniform
interpretations of the law, I think that effort is absolutely along the
right line. By that I do not mean that I agree with every interpre-
tation or action that has been taken by the National Labor Relations
Board, because I would be in a J)os_mon of overlooking the fact that
I have rather publicly disagreed with some. But I mean it is ve
needful and he]gif;ﬂ in the interest of industrial peace to have a uni-
form understanding and enforcement of the fundamental principles of
the right of free association and the right of collective bargaining.

MrMcCorMack. What has been the difficulty? =~ =~

Mr. Ricaeera. Difficulty has arisen Eizrtly in discrimination cases,
that is, in_claims that men were being discharged because of claimed
activities in connection with participation in an organization and in
difficulties in elections held to determine who was a representative of
the employees; and they have arisen partly over the controversy over



BXTENSION OF NATIONAL INDUSTRIAL RECOVERY AQT 41

the question of what is a company union, that is, whether a local
organization which is in any way encouraged or supported by the
company conforms to the requirements of a free association.

r. McCormack. I should think off-hand that that would tend to
limit the right of collective bargaining. .

Mr. RiceBERG. The company-supported and maintained organiza-
tion quite clearly does not fall within the general thought of free asso-
ciation and free bargaining. On the other hand, there are in many
instances clear questions as to whether the employees of a particular
concern desire to join one type of organization or another. There are
rival labor organizations that are bona fide also.

Mr, McCormack. There has been some criticism about the mini-
mum wage and the maximum wage. Can you give us any information
on that from your experience?

Mr. RiceBERG. 1 t%ink that that is one thing as vo which it would
be helpful if it were more clearly defined by the Congress. The mini-
mum wage, as we have interpreted it to mean in the N. R. A., means
the wage below which persons should not be employed. If you move
that minimum wage up into classifications of higher skilled labor, the
setting of a so-called ‘‘minimum wage” tends to become & maximum,
If you leave the classification of & minimum wage within the groups of
the lower-paid employees, it does not tend to become the maximum
because as a matter of fact the entire pressure is upward into the better-
paid groups.

f course, in many of the very low-paid industries the setting of a
minimum wage has made a maximum in fact because of the fact it
has been so much higher than the previous wage. Where there were
wages, for example, in textile operations, that would run 5 or 6 dollars
a week, and a minimum of $12 was set, the $12 would naturally tend
to be the maximum for that particular class of employment because
it was so much higher than the previous prevailing wage.

Mr. McCormack. Have you in mind some amendment?

Mr. RicaBERG. Ihave only this in mind—it is not an easy standard
to state—I think that the Congress should provide for a statement of
what is intended by the minimum wage, that is, that it should be a
certain type of wage. I cannot give the exact language of this
amendment.

Mr. McCormack. Will you give it consideration?

Mr. RicaBERG. Yes, sir,

Mr. McCormack. I realize that when the wages are raised, as in
the case you mentioned in the rise from 5 or 6 50118.!‘5 to $12, what
we call the minimum becomes the maximum. But what sbout the
different grades of employees, the unskilled and the skilled laborer?
Has there not been 2 tendency to force the skilled labor into the mini-
mum grade of the unskilled labor?

 Mr. RicuBeRG. There has been a tendency sometimes also to pro-
vide minimum wages which would apply essentially to skilled labor.
Of course, in some instances it is difficult to avoid that. For instance,
in the soft coal, the bituminous coal industry, the minimum wage is
:‘i‘:l(ed on a certain grade of labor which is not the common labor around

e mine.

Mr. McCorumack. They are sort of an exception, are they not?

Mr. RicuBERG. They are an exception, for this reason: The price
for the other labor bore no relationship to the mass of people employed.
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In most industries an actual minimum does bear & definite relation-
ship to the price of all the rest of labor, so that if you fix 4 minimum
it has an effect on all other labor.

It has been said by many of our industrialists that within 6 months
of a change of a minimum it would be reflected throughout the other
grades because of the historic or traditional relationship. Men of
higher skill would want a higher wage if the minimum was raised.
So the minimum always has an effect on the other wage scales.

There was a good deal of criticism among some of the more skilled
workers that they have not benefited from the minimum-wage rates,
because there has been a tendency to try in some instances to pull
them down to make up for increased costs. But, as a matter of fact,
the general leveling process has been tremendously helpful to those
groups of labor that most need it, the groups who are on the whole the
unorganized groups that have had no capacity to protect themselves,
and those in a highly competitive trade or industry in which the
pressure was consistently down to wages that very rapidly went below
even a subsistence level,

Mr. McCormack. I have no disagreement with that, except that
out of every progressive step come conditions which must be met and
improved upon, abuses, if you want to call them that.

r. RicHBERG. Yes.

Mr. McCorMack. I have been informed—how extensive it is, I
do not know—that in some of the textile plants, for example, the
skilled labor is thrown into the unskilled labor class for wage pur-
poses, and they have a beginners’ wage; they are supposed to work
so many months, then supposed to get an Increase; that there is a
system of letting the workers go and rehiring them, to try to prevent
giving them that increase. I think if that is true, any employer that
would do that is dishonest.

Mr. RicuBerG. That has been a continuing battle in the textile
industry since the code started. I think the great majority of the
employers in the industry have tried to play fair and be fair, but
there have been those who have not.

Mr. McCoruMack. I have no issue with that statemont because the
employers generally try to do what they ought to do; but those who
do what they ought tolg'o are affected by those who do not do what they
ought to do, particularly if they are in a competitive line.

Mr. RicuBeERG. That raises the main point I wanted to make here;
that is, that the whole success of a code depends upon the ability to
enforce it against a small group that will try to break it down or will
try to chisel around the edges. 'That is one reason why if the N. R. A.
is to be muaintained the N. R. A. power of enforcement should be
strengthened by strengthening stendards in the law and by definitely
describing its powers, its duties, and their limitations, which makes
it possible for us to enforce judicisl processes.

Mr. McCormack. You spoke about the Federal Alcohol Control
Administration. There are other important commissions created
by the N. R. A. which will expire on June 16, are there not?

Mr. RicuserG. There are quite a number; for example, the labor
boards that have been set up in the textile, steel, automobile, and
other industries. .

Mr. McCormack. The National Emergency Council,

Mr. Ricueera. Incidentally, under the National Industrial Re-
covery Act there have been set up agencies such as the National
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Emergency Council, such as the Central Statistical Board and other
administrative agencies of Government which should be continued,
and which serve a very important purpose, for example, in the present
works program and in other very large activities.

Mr. McCormack. As I read the Senate joint resolution it did not
provide for their continuance.

Mr. RicuBEra. The Scnate joint resolution does not provide in
terms for their continuance. There may be a serious question as to
the extent to which merely extending the act without extending at
the sume time the agencies created under the act would leave them
to fall by their own weight on the 16th of June.

Mr. McCormack. That is all, Mr, Chairman,

Mr, Knurson. Mr. Richberg, you stated in reply to a question
from Mr. Cooper that approximately 2,800,000 people have been put
baek into employment.

Mr. Ricusera. I said on a census up to January 1, 1934,

Mr, Knurson. What industries absorbed this number principally,
all of them?

Mr. Ricunira, Steel took between 75,000 and 90,000.

Mr. Knurson. We will not go into detail, but it was distributed
among all industries?

Mr. RicuBERG. Automobiles, textiles——

Mr. Knutson. Mr. Richberg, I would like to call to your attention
a table issued by the United States Bureau of the Census which shows
that in the 16 leading industries in 1929 there were employed 8,838,743
persons, and the average employment in the same industries in 1933
was 6,055,736, a shrinkage of 2,783,000. According to your figures,
then, the employment is greater today than it was in 1929?

(The table follows:)

TABLE 1.—Summary of industry groups—Number of wage earners (average for year)
[Wage-earner employment in manufacturing industries of the United Btates, 1629 and 1933}

. .Deécrease, 1933
Industry group 1929 183 Zrom 1029
1, Food and kindre! products. 753, 247 6686, 217 £7,010
2. Textiles and their predu 1,707, 798 1,474,325 233,473
3. Forest produets. ....._.. 870,183 454, 171 422,212
4, Paper and allled produets. .. 33, 393 106, 300 47,013
5, Printing, publishing, and allied industrie: 357, 988 264, 106 93, 882
6. Chomicals snd allied product , 868 237, 4%0 43,488
7. Praduets of petrolenm ) nd co. 147,210 110, 453 36, 763
8 Rubher products ... 140, 148 106, 283 42,805
8. Leather snd its monuf 318, 472 282, (00 , 472
10. Stone, cluy, and glass products. . , 417 173, 0G0 155,417
11, Iron and steet and their products, except machiner 8%0, R82 854, 108 2
12, Nonferrous metals and their products......... 314, 741 188, 271 136, 47C
13, Machinery (exceplt transportation). . . 091, 209 538, 593 552,676
14, Transportation, ¢quipment, air, Jand, 583, 355 307,373 , 982
15. Roilroad repair shops...... 398, 158 241,878 156, 281
16, Misecllaneous industries... 417,410 261, 081 156,329
Total, all industries.. ... ...ocoiiiiiiiii B, 83K, 743 8,055, 736 2, 783,007

Source: U, S. Burenu of Census figures,

Mr. RicBerG. That is only a limited number of industries, There
are about 22,000,000 employed in the industries covered by N. R. A.
Mr. KnutsoN. But you say that the 2,800,000 have been put back
to work?
137971 8-~ —4
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Mr. RicuBerG. Yes; but you are taking only 8,900,000 workers.

Mr. Knurson. We are taking all the biggest industries in the
country.

Mr. RicuseErc. Ol, no.

Mr. Knurson. Transportation—well, I will read them to you.

éVIr. RicuseERG. Transportation is not involved in the N. R. A.
codes,

Mr. Knutson. I will read a few of them [reading]:

Foods and kindred products; textiles and their products; forest produocts;
paper and allied products; printing, publishing, and allied industries; chemicals
and allicd products; products of petroleum and coal; rubber products; leather;
stone, clay, and glass products; iron and steel and their products, except ma-
chinery; nonferrous mectals and their products; machinery, except for transpor-
tation; transportation equipment, air, land, and water; railroad repair shops;
miscellaneous industries.

Mr. RicuBerG. Mr. Knutson, were there 8,000,000 employed in
1929 in those industries?

Mr. Knvurson. Yes; 8,838,000.

Mr. RicaBerG. There were emploired in 1929 in the groups cov-
ered by the N. R. A. codes considerably in excess of 20,000,000, about
22,000,000 or more; so that that is about one-third of the people cov-
ered by the N. R. A. codes, and it is not that much because that in-
cludes railroads, that are not covered by the N. R. A. codes.

Mr. KnursoN. The railroads are not in there.

There has been much complaint that many of the codes are being
administered by inexperienced and arbitrary individuals.

Mr. RicuBERG. In or out of N. R. A.; there are both.

Mr. KnursoNn. Speaking of N. R. A., the codes are being adminis-
tered, and I know & number—we will take the lumber industry, for
instance; how many times has the Lumber Code been rewritten?

Mr. RicuBera. I am very glad to say that it has been rewritten
considerably, because it was pretty bad to begin with,

Mr. KnuTtsoN. I am told it has been rewritten 26 times.

Mr. RicuBERrG. Yes; it need it.

Mr. Knutson. I met a gentleman down at the hotel the other
evening in a group who came down here for a code hearing, and he
said that in the morning he would have to appear before a 26-year-old
bog,i He is a man that has made millions in his own business.

r. RicuBerc. He might, I suppose, if he went to the railroad
station and bought a ticket, also, but that does not mean that he
would have the 26-year-old boy pass on it.

Mr. KnursoN. This 26-year-old boy was going to tell this man
how to run his business.

Mr. RicusEra. He could not possibly; he would have no such
authority any place in the N. R. A.

Mr. Knurson. He is one of the administrators of a code down
there, according to this gentleman’s statement.

Mr. RicuBEra. We have not had any 26-year-old boys telling any
industry how to run its business anywhere.

Mr, Knurson. I think you have, but we will pass that over.

The small retailers complain that codes governing their business
are drafted by representatives of big business and that codes are
being operated in their favor. Ior instance, there had been strong
eomplaint that Sears, Rocbuck & Co. has had a great deal to say in
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the drafting of codes and in their operation as affecting the retail
trade.

Do you know anything about that?

Mr. RicuBERG. Yes; I know that as a matter of fact the operation
of the codes has been seriously opposed in many instances by the large
mail-order houses. I think both Montgomery-Ward and Sears, Roe-
buck have been opposed to the very things that N. R, A. has done in
the retail trades, more than anybody else.

Mr. Knutson. Why should they oppose it? They drafted the
code, did they not?

Mr., RicuBera. No; they had practically nothing to do with
drafting the code.

Mr, Knutson. Did not Mr. Wood have something to do with
drafting the code?

Mr. %xcusmw. Mr. Wood was on the Industrial Advisory Board.
I am sure of the extent to which Mr. Wood participated actively in
anK/IOf the retail-trades codes.

r. KnuTson. Of course, that was before your time.

Mr. RicuBerc, No; I have been with the N. R. A. since 1933.

Mr. Knurson. I mean before you became Administrator. I will
say that I have a very high regard for your ability and integrity.

Ar. RicuBxrG, Thank you, sir.

Mr, KnuTson. I think that before you got to the head there was
altogether too much politics and fanfare and blowing of trumpets.
There are a lot of good things about the N. R. A., but the way it was
administered for a long time just lined everybody against it.

Mr. Ricusere. It was administered under great difficulty.

Mr. Knutson. 1 would like to get your reactions to a couple of
parIagmphs here in some letters, if I may. I will try to be as brief
as I can.

This letter is from the Monumnental Sales & Manufacturing Co.,
St. Cloud, Minn. It says:

I am sure that a careful study of this law will disclose very definitely that, first
of all, it has not either stimulated business or created additional employment,
which I believe were the two principal motives for the enactment of the law in the
first place. Secondly, it will be discovered that the law has definitely permitted
and, in fact, created tremendous monopolies that have in a great many instances
forced the smaller or weaker concerns out of business and in sountless other
instances have been so oppressive that progress has been absolutely impossible.

1 can cite instances in our own industry where that section of the industry which
has succeeded in gaining control of the code making and which has set itself up
a8 code authority has imposed such malicious and vicious rules that many of its
competitors have been forced out of business and unemployment has resulted,
simply because these selfish interests were concerned only with benefiting them-
selves and eliminating competition and thereby creating a monopoly for them-
selves greatly to the detriment and handicap, and, in fact, in many cases to the
complete elimination of other sections of the industry.

The expense of codes is a tremendous burden to industry. We find men in our
industry who, in their private business, barely ever made more than a living, now
drawing $40 per day and extravagant expense allowances; others again drawing
$156 per day and extravagant expense allowances, industry being required to
support this enormously burdensome structure, when nothing but handicap results
from its operation.

Has the code for the granite people been finally approved, Mr.
Richberg?

Mr. RicuBera. I will have to ask someone who is more familiar
with that than 1.
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ll‘Ias that been approved? I do not have here the full list of the
codes.

Mr. KdNU'rSON. It has been approved a short time ago, if it is
approved.

r. LEon HENDERSON, There is a code for that type of operation.
Whether it includes granite or not I do not know.

Mr, RiceBERG. Monumental stone works?

Mr, HeNDERsON, Yes,

Mr. Knurson. Who approved it?

Mr. RicuBeRG. I will have to find out what the trade association
was.

Mr, HenpersoN. T do not know. There is a Monumental Code.

Mr, Knutson. The granite gIeO%IO take the position they have
been positively injured by the N, R, A. Of course, coming from a
town where a great deal of granite is manufactured and processed,
I am interested.

Mr. Ricusere, I will be very glad to have that particular thing
looked up and give you a memorandum on it, Mr. Knutson, as to
the exact situation, . )

Mr. Knutson. Here is a letter from a retail hardware dealer. He
says:

Cannot something be done to expedite the administration of the differential
provision 8o that we independent dealers may reccive some relief from price
discrimination which is driving us out of business?

I want to call your attention to the fact that this letter is dated
March 2, Then he goes on and says:

As a striking example of what we are up against, we respectfully call your
attention to page 798 of Sears, Roebuck & Co.’s Iatest cata log, quoting 12%-gage

2-point cattle wire at $2.78 per 80-rod spool, f.0.b. Minnen{)olis. We also call
your attention to the price of the same wire quoted us by the Keystone Steel &

Wire Co.—

They are the manufacturers?

Mr. RiceBERG. Yes, sir,

Mr. KnursoN (continues reading):
under date of January 24, 1925, and this price to us is $2.894 pcr spool, and this
quotation is also f. 0. b. Minneapolis, Minn.

There is a glaring example of price discrimination.

Mr. RicuserGg. Exactly.

Mr, Knurson, Will you tell me why Sears, Roebuck should object
to the code when they are being permitted to undersell the manufac-
turer—mind you, not the wholesaler, but the manufacturer?

Mr. RicaserG. The Senate joint resolution, as passed, would pre-
vent any possible effort on the part of the N. R. A. to prevent that
price discrimination.

Mr. Knurson. But why, Mr. Richberg, have conditions like this
been permitted to continue? You realize it is driving the retailer
out of business.

Mr: RicuBerag. The retail codes are protected against that very
feature, and outside of the Retail Hardware Code I think every one
of the retail code groups is vex"ly strongly in favor of insisting on the
continuance of the N. %s A. The retail hardware group is an excep-
tion, because of the fact that they have not been able to give the
r;at,nil l()iardware group the protection which they were seeking through
the code.
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As a matter of fact, what has been done already in the protection
of the other retail groups would be completely destroyed if you pass
anything of the breadth of the Senate joint resolution, because we
do not know what that means unless it means that we cannot have
the word “‘price” appear in the code. I do not know what else it
means. All these price discriminations which are the basis for the
building up of big businesses at the expense of small enterprises are
the very things that we have sought to prevent through the retail
codes. As a matter of fact, it has not been the success in the Retail
Hardware Code that it has been in the other codes. The details of
that are a little bit complicated. I would be very glad to give them
to you.

Mr. KnutsoN. There are other retailers besides the hardware
men——

Mr. RicaBErG, And they are very strongly for the N. R. A.

Mr. Kyurso~. That are opposed to the N. R. A.

Mr. RicaBeRa. The great retail associations are all very strongly
for the N. R. A, with the exception of the Retail Hardware Associa-
tion.

Mr. KnuTsoN. I do not think that is the case in Minnesota.

Mr. RicusErG. It may not be in & particular State.

Mr. KnutsoN. 1 have received petitions—if it were not for clutter-
ing up the record I would ask to have them made a part of the record—
as well as letters stating definitely that the operation of the N. R. A.
has worked to their detriment and in favor of the large catalog
houses. Those letters are not altogether from hardware dealers
but from general merchants.

Mr. RicuBErG. Of rourse, you realize, Mr. Knutson, that the
complaint of the independent merchant against the operation of the
chain stores and the mail-order houses has been a continuing one for
20 years, and that nothing was done to help the retail merchant until
the N. R. A. codes came along and, as & matter of fact, saved the
lives of o few hundred thousand.

Mr. Xnurson. We were assured—and I think that the hearings
will show that you assured us when you appeared before the committee
2 years ago——

Mr. RicuBERrG. I remember you asked me the question.

Mr. Knutson. That one of the purposes of the N. R. A. was to
lace the retailer on a parity with the chain stores and mail-order
ouses.

Mr. RicuBERG. Exactly.

Mr. Knurson. That was one of the things that prompted me to

vote for the enactment of this legislation.

Mr. RicHBERG. A great deal has been done along that line, as
statements of all the retail groups will show.

Mr. KnuTson. I will wire out there this afternoon and get some
additional information.

Mr. VinsoN. One of the reasons for dissatisfaction in the retail
hardware crowd is the multiplicity of assessments.

_Mr. RicuBEra. I agree with you, and that is one of the great
difficulties throughout the N. R. A. It is one thing that I think we
should do away with.

Mr. Vinson. It is particularly displeasing to the retail hardware
group because——
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Mr. RicuBErG. They handle so many products.

Mr. Vinson. Because their business extends into so many different
phases of industry.

How ruany codes are affected in the retail hardware business?

Mr. RicuBERG. I have heard quite a number. I may be entirely
off, but in order to be conservative I believe I have heard there are
maybe 16 or 17. There may be more than that.

Mr. Vinson, you bring up one of the subjects that has been a matter
of continuing difficulty with the N. R. A. The maintenance of codes
affecting all of the industries of the country has meant as a rule an
enormous amount of work that had to be done by someone in the
collection of statistics, maintaining compliance, in keeping track of
the transactions—in other words, what is generally police work.

In order to avoid that expense being thrown on the Federal Govern-
ment and to carry out the principle of self-government, the trade
association groups have been oEerating through the so-called ‘‘code
authority’’, which consists of the nominees of the various represen-
tative groups throughout the industry, to maintain the administra-
tion of the code so far as it could be maintained without the use of
compulsory processes. That has meant a very heavy expense. They
have met that expense by assessments.

In the old days these trade associations were maintained by vol-
untary contributions, but with the enactment of a code, naturally the
question was raised that everybody affected by the code ought to
contribute his fair share to support the maintenance of it. So the
code assessment arose. That was a provision that a contribution
could be levied for the support of the code and equitably spread
throughout the trade or industry.

We found very quickly that that was being subjected to abuse.
Therefore the N. R. A. adopted a policy of only permitting a code
assessment to be levied where the budget for its expenditures had
been apy()iroved by the N. R. A. and the spread in assessment had bheen
approved.

With each industry taking up its own job that way, the result was
that a particular person who dealt with the products of several indus-
tries would come under the effect of several codes, and the manufac-
turer who manufactured several types of products might come under
several codes. So the evil of multiple assessments and overlapping
codes steadily developed with us.

It has been a struggle for the last year or so to work out the ways of
working out of that evil condition. It is a thing which has probably
caused as much anmoyance in code operation as anything we have
had, because a man would not mind having one assessment, but if
he had 15 or 20 assessments, he would get pretty sore about it. A
man would not mind being subjected to the Frovisions of one code,
but if he had to obey the provisions of a lot of codes he would find it
very difficult and onerous.

Whiat we have been trving to work out in the past year has heen a
simplification of the code structure, elitnination of the overlapping
and working out of the problem of code adjustments in such a way
that & man should not b subjected to & multiplicity of assessments.

Mr. Vinson. I know *he gentleman is much concerned with indus-
tries in his district and the dissatisfication that has been evident. It
appears to me that much of the dissatisfaction, as you have stated
comes from the code assessmeants.
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Mr. RicuBERrG. It does.

Mr. VinsoN. You say that in the retail hardware business there are
many, many assessments, possibly as many as 16 different assessments
for various code administrations?

Mr. RicaBeRrG. I am not quite positive of that number of assess-
ments, but I say there is overlapping of codes in there.

Mr. Vinsown. I think I saw a risc that was definite in being 16 dif-
ferent codes.

Mr. RicuBERG. Yes.

Mr. Vinson. I take it there would be assessments for each partic-
ular code.

Do you think it would be possible to work out the administration in
such a way as to eliminate code assessments upon the individual
members of the industry?

Mr, RicHBeRrg. It is my personal opinion, Mr. Vinson, that it
would be highly desirable if the Congress would give us the policy and
the direction to make a clear distinction between the maintenance of
the codes and the enforcement of the codes through the compulsor
machinery, if you may put it that way, under Government control,
which should Iv>e done at Government expense by public officers re-
sponsible only to the Government,

Mr. Vinson. Do I understand that to mean that the code adminis-
trators under such a condition as you state would be Federal officers?

Mr. RiceBERrG. Yes.

Mr. Vinson. At the present time code administrators are not
officers?

Mr. RicuBERG. Strictly speading, coke administration is carried
on only in the N. R. A. But the fact is that the code authorities,
which are set up privately, under our general supervision, do exer-
cise a great many administrative powers, The fact that that is
confused with the use of public compulsion raises constantly the
feeling that they are officers of the Government, and yet they are
not officers of the Government, they are not officially responsible.

Mr. Vinson. The folks back home can very naturally think that
the code authority is part and parcel of the N. R. A. administration.

Mr. RicuBerG. It Kus been almost impossible to make a distine-
tion there. As a matter of fact, the code authorities to preserve
their own position have not particularly wanted to make the dis-
tinction, Naturally they have preferred to have all the prestige
that they could have.

Mr. Vinson. And if the Congress were to determine that those
who now perform the same function as code authorities would in
fact be Federal officers and part and parcel of the N. R. A., what
would be your attitude toward it?

Mr. RiceBERG. I would say that as far as the N. R. A. adminis-
tration went, it would avoid a good many difficult problems. I think
it should be clearly recognized that one of the features which has
helped to make the law workable and get the cooperation of industry
has been maintaining the cooperation of the trade associations in
their work. I do not want by what I am saying to suggest that that
should be discouraged or that you should substitute for operations
of a self-governing character what may be termed by some people
a purely bureaucratic operation.
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I do mean that it is desirable to maintain all the cooperative,
voluntary worlk that can be done by a trade or industry in maintaining
its own house in order. I do mean that when you move into the
field of compulsion, when you are going to exercise government author-
ity, there should be no confusion. It should be exercised by officers
of the Government and those employed under them, responsible right
through to the executive department of the Government.

Mr. Knutson. Mr. Richberg, I happen to belong to the Graphic
Arts Code, so I will speak about something I know about.

Mr. RicuBERG. I am sorry to hear that, Mr. Knutson, because I
am not very fond of the Graphic Arts Code.

Mr. Knxutso~. I am not, either.

We have no objection to paying the assessment, in fact, we would
be happy to pay the assessment if we got any benefits from it. But
there is just as much cut-throat competition in the printing business
now as there was before N. R. A. wasinstituted. We are disappointed
in being compelled to meet the competition of what we call “rat
shops” in the big centers, who send their traveling men out, and will
turn out an envelop job, for instance, for less than we can buy the
envelops for, and will do a printed job. That is envelop competition.

We ﬁay our linotype operators $42 a week and overtime.

We have not had any Il):oeneﬁt from the N. R. A,, and that feeling
is general among all the smaller print shops in the rural sections of
the country. I think that is true down in the gentleman’s region.

Mr. RicuBrrG. Do you not think one of the reasons is that the
Graphic Arts Code has taken in a good deal of territory and has been
highly complicated in its provisions, as far as accomplishing results?

t is one of our difficult codes. I am much interested to get your
view on it, because it is a difficult code to administer and a difficult
codnl\from which to obtain results, just along the lines of which you
speak.

Mr. Knurson. It would seem to me that the N. R. A. could
determine the cost of production, and then set prices based upon such
production costs. You recall that when you appeared before the com-
mittee 2 years ago I interrogated you ang asked you if it would be the
purpose of the N. R. A. after it got to functioning to compel us to
gIa.y the same wage scale out in the Mississippi Valley as is paid in

ew York City.

Mr. RicHBERG. Yes.

Mr. Knvutson. I was given to understand at that time, whether
by yourself or someone else, that it was the purpose to zone the coun-
try and determine production costs in the various parts of the country,
which has not been done.

Mr. RicuBerG. There have been a good many regional differences
made in wage scales, and one of the great difficulties we have right
now in the textile industry is the differentials between the North and
the South wage scales. We get into a great deal of difficulty whenever
we do that, and yet it docs seem necessary becuuse of different condi-
tions in different parts of the country to provide different scales to
meet those conditions,

As to what you speak of in regard to the costs in the printing trade,
we listened before the Senate committee to a great bombardment of
objection because the Graphic Arts Code did just what you are speak-



EXTENSION OF NATIONAL INDUSTRIAL RECOVERY ACT 51

ing of; that is, it endeavors to set up a cost of production and make it
unfair competition to sell below a fair price. That created a great deal
of difficulty for us.

Mr. Knutson. I hope we get a law that will make good labor con-
ditions, fair wages, and good working conditions, and that will do
away with cut throat competition. I think that one of the greatest
evils of the day is cut throat competition.

Mr. Lewis. You want price fixing, then, do you not?

Mr. KnurxoN. You bet I want price fixing. I want price fixing
that would make it a misdeamenor for anyone to sell below the cost of
production, because in the final analysis 1t is always taken out of the
employees.

Mr. Lewis. I have this question to ask, and I hope you will amplify
the subject with vour experience:

In connection with paragraph 2 of the Senate Joint Resolution,
providing that no code of fair competition shall be applicable to any

erson whose business is wholly intrastate, may I ask whether the
gitruminous coal mining industry has not been a very prominent sub-
ject in N. R. A. experience, and will you give the committee the
“before and after” of N. R, A, with respect to bituminous coal?

Mr. RiceBERG. In just a few words, the bituminous coal industry
has been pretty sick for a good many years, but it was certainly an
exceedingly sick industry when the N. R. A. went into operation.
At that time the combination of wage cutting and price cutting had
gone on to the extent that coal was being sold at prices at which it
could not possibly be mined and pay a %iving wage or even a bare
subsistence.

We thought when we went into the field and took the figures at the
start that it was bad enough where coal was selling at 75 cents a ton.
We found when we went further into it that as & matter of fact there
were enormous contract sales being made as low as 43 cents a ton,
and finally even down to 25 cents a ton.

Under the circumstances, wages, although nominelly maintained on
a $4 or 85 level in different parts of the country, as a matter of fact,
had shrunk and shrunk until they were so low that the competitors
in the industry themselves had no knowledge of how low they were.

I remember in the early stages having some of the operators come
to me and tell me how f:)w they thought the wages some of their
competitors were paying were, and a few weeks later come to me and
say, “We did not know half the story; they were worse than that.”

In fact we uncovered wages as low as $1.13 a day, for example,
which for coal mining is some wage.

On that basis the whole industry was sick to the last degree, of
course. Men, when they were employed, were emg%oyed at very poor
wages. The prices that were obtained were insufficient to have the
mines operated except in the red. Outside of a very few exceptional
instances the whole industry was in a very bad condition.

The combination of establishing the regional price determining
agencies together with establishing a uniform scale for labor through-
out the industry and throughout the country, changed the entire
picture,

The difficulty of maintaining that—and there have been many
difficulties—lies in the fundamental difficulty in the soft coal industry,
and that is the fact that it is an industry of over-capacity at the present.
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time. There are too many mines for the demand. It is a receding
industry. The industry is steadily losing the volume of output and
consumption because of the competition from oil, gas, electricity, and
so forth. As a matter of fact, the industry is headed for still more
trouble as the years go on unless there is some fundamental change in
the situation.

If it had not been for the stabilizing influence and effect of the
N. R. A. code, with all its difficulties, the effect on lab:or would have
been dreadful throughout this year and the effect on the operators
would have been so as well.

May I just say, Mr. Lewis, that such an interesting statement was
made to me the other day that I wish to repeat it. There has always
been in certain sections of the Southern fields s very bitter anti-union
labor feeling, ns you know. There have been wars waged in that
field, actual civil wars. A group of coal operators was in to see me
within the last few weeks discussing the necessity of maintaining the
conditions that they had, with all their difficulties in the industry.
One man from one of these Southern fields spoke up to me and said
with the greatest sincerity, “If we do not get relief, we will go right
back to the old destructive anti-labor conditions that prevailed.”

I was very much interested to see & man who had come from the
operators’ side in the heart of that area of almost civil war, who had
had out of 2 years’ experience an understanding of the benefit there
could be to the whole industry from getting itself on a stable basis
as to labor relations and as to prices and wages.

As Isay, I am not saying that the code has been a complete success.
As a matter of fact, it 1s very hard to make a success of any codifica-
tion in the bituminous coal industry because of the over-capacity;
but it has done an enormous amount of good to all those engaged in
the industry in the last two years, 300,000 or 400,000 workers and the
operators of the mines. Incidentally, speaking of small enterprises,
it also opened up a few thousand new mines which suddenly found
themselves able to go back into the market, including the so-called
“wagon mine’’, which is really a farm product more than anything else.

Mr. Lewrs. I may say in just a sentence that in all my experience
in legislation I have never known of a single act which worked such
marked benefits as the application of N, R. A. to the bituminous coal
mining industry. After June 16 that industry faces anarchy unless
the N. R. A. benefits are preserved, I am told by operators and men.

I come now to the legurquestion;

You quoted from a decision of the Supreme Court which seemed to
be very relevant, on the subject of the effect of wholly intrastate trade
when 1t was determinative of interstate commerce conditions, and
the conclusion on the part of the court that in such conditions the
interstate rule should prevail over the intrastate—might be made to
prevail for both species of traffic.

I want to ask you, if you are informed in this field—and I guess
gou are—whether the coal code of which we have been speaking can

e maintained and be made as effective as in the past or eflective at
all if cloal of wholly intrastate character is excluded from N. R. A.
control.

Mr. Ricasera. No, it is quite obvious it cannot be, Mr. Lewis.
There is no question that if you attempt in any industry such as to
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coal, to set off into compartments the intrastate operations here and
the interstate operations there, and say lyou can regulate only this
interstate operation and you cannot regulate this intrastate because
it is & business right in this State, you destroy the possibility of reg-
ulating industry or any trade as a whole. It cannot be done.

ll\)'Ir. ﬂLr%ms. May I now give a concrete illustration, and I can do
it brie .

Mnry{and is one of the oldest coal mining States in the Union.
It happens, however, that coal from western Maryland cannot be
shipped even to Baltimore without entering interstate commerce. It
has to cross the Potomac River, and an interstate commerce char-
acter aftixes itself to it—-the State of Pennsylvania, which is now
selling coal in Maryland.  An immense proportion of its product can
be marketed within Pennsylvanin without touching State lires at all
at any prices they please. If control is denied in this case, the
Pennsylvania coal operator is free to enter the Baltimore market, «il
the line points, from Cumberland on down on the line dividin
Maryland and Pennsylvania, while utilizing to their advantage anﬁ
for destructive competitive purposes the intrastate market in Penn-
sylvania, by a freedom which they alone can enjoy, using their Penn-
sylvania monopolies as a weapen in the Maryland market.

Mr. Sanpers. Right on this point, referring to section 2 on page 2,
which reads, ““No code of fair competition shall be applicable to any
person whose business is wholly intrastate”, take the case of a plant
manufacturing locally within the State, which has to buy some of its
goods from outside the State. Would you eall that intrastate or
interstate?

Mr. RickBERG. Normally the kind of an operation you speak of
might be wholly an intrastato operation. The.question as to whether
it should come within the code or not would depend upon the fact
as to whether the business was a part of an entire trade or industry
which was interstate in character.

Mr. Sanpers. To give you a case, I submit the case of a company
whose plant manufactures goods, overalls, jumpers, and things that
farmers and laborers wear. They sell all tJheir goods locally within
tshe State. They have to buy some of their merchandise from other

tates.

Mr. RicuBerG. In their selling they may be very definitely in
competition with the overall operators from outside the State, ship-
ping in interstate commerce and operating that way. The question
1s really not of the particular business itself but whether the trade
or the industry as a whole should be regulated. If itis to be regulated
as a part of a regulation of interstate commerce, the particular busi-
ness will come under the code whether it is operated intrastate o1 not.
But on the other hand, if the industry as a whole is not an interstate
commerce industry as, for example, the operation of a hotel or res-
taurant, or a barber shop, or something like that, then it would not
make any difference whether that particular business did a little
interstate business or not. The industry or the trade as a whole
would not be subject to regulation,

The trouble with this amendment, Mr. Sanders, is that it attempts
to put the test on the particular individual’s particular operation, and
You cannot regulate interstate commerce that way. If you attempted,
for instance, to regulate the railroads on the test of whether a par-
ticular act was within or without the State, the whole thing would

e e v o



54 EXTENSION OF NATIONAL INDUSTRIAL RECOVER 7 ACT

fall, for though the local and intrastate line of a railroad did not go
out of the State, it would nevertheless so burden interstate commerce
that effective regulation would be destroyed.

So the use of the Federal power does not depend on whether a
particular individual is engaged in a particular intrastate transaction
or is operating even in intrastate business, or whether he is engaged
in a business which as a whole is subject to regulation. If it is, then
he may come under that same regulation.

Mr. SanpERs. Although he sells locally?

Mr. RicuBERG. Yes, unless you provide a specific exemption for
small enterprises that are of such little effect that they would not affect
commerce as & whole, which I think is desirable from an administrative
standpoint, myself.

The CuairMan. The committee will recess until 2 o’clock.

(Whereupon, at 12:30 p. m., a recess was taken until 2 p. m.)

AFTERNOON SESSION

(The committee reconvened at 2 p. m.)

The CHairMAN. The committee will be in order.

Mr. Cooper. Mr. Chairman, that is a quorum call. I move we
postpone the hearing until 2 v’clock.

The CrairMaNn. Withou. objection, we will recess until 3 o’clock.

(Whereupon a recess was taken until 3 p. m., after which the
proceedings were resumed as follows:)

The CaammMaN. The committee will be in order.

Mr, Richberg, we are ready for you to continue, I believe.

STATEMENT OF DONALD R. RICHBERG, CHAIRMAN NATIONAL
INDUSTRIAL RECOVERY BOARD—Resumed

Mr. Duncan. Mr. Chairman, may I ask a question?

The CuairMAN, Mr. Duncan.

Mr. Duncan. Mr. Richberg, is it your opinion that in the regula-
tion or protection of interstate commerce, control may be extended
to place of production and of distribution into the hands of the retailer
and on into the hands of the consumer?

Mr. RicuBeRG. Yes, it is.

Mr. Duxcax. So that a code may be written and applied to the
retail grocer, the merchandise store, in the loeal communitics, that
the code would be enforeed s to the conduct of the business and the
employment of labor in both places?

Mr. RicuBerG. That is correct, so far as it is a matter of reasonable
degree. Of course, there arec many types of retail establishments that
are so local in their character that they cannot be regarded as immedi-
ately a part of the flow of interstate commerce.

Just take, for example, the situation of a restaurant; the restaurant
may receive some of its supplies in the flow of interstate commerce,
but if is absolutely and primarily a local business, which is in the
business of preparing its articles for local consumption and selling
them there. While from a labor standpoint it may be desirable to
improve conditions, yet, by the effectiveness of Federal power mov-
ixig into the field, you are seeking the Federal power beyond its normal
place.
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Mr. Duncan. Let us take, for example, an association of grocers,
with a properly organized holding company for buying groceries, and
they in turn buy from the company, the holding company, which is
distributed in interstate commerce. Is it not your opinion that the
code may be amended to apply to those?

Mr. RicuBera. The retail codes do at the present time apply to
those retail grocers. We have an exemption of towns of 2,500, local
consumption of goods industries, and that type of exemption, from
many standpoints, is highly desirable. In the suggestions which
have been made here, and are printed now as to the amendments to
the resolution, there is a provision of that character of exemptions
from a local enterprise. Both from the standpoint of the goods of
those enterprises and the administration of N. R. A, it seems
desirable.

Mr. Duncan. Particularly with respect to the retail druggists’
code, it seemns to be quite true.

Mr. RicuBERG, Yes, sir.

Mr. Duncan. If there is a provision in this law prohibiting price
fixing of any kind, would that destroy the efficiency of the code to
such gn extent that these cut-rate stores could then start cutting
again?

Mr. Ricupere, If that type of provision is interpreted to mean
any form of price determination, then it would, of course, prevent the
very code provisions which have been helpful to the retail trade and
prevent a loss leader operation, and requiring sales on the basis of
cost plus a mark-up.

Mr. Duncan., Tgcre is one other thing with which I have had some
personal experience, particularly in manufacturing establishments,
where the employees work on a piece plan or basis. Before the codes
were inaugurated, there were mnnf persons who had been engaged
in the work fer many years, probably getting along in years, but were
still able to make a living and keep off the relief roll. Then the mini-
mum wage was established and there was a large number of those
persons just gradually eased out of the business, because they were
not capable of making the minimum wage. What has been the
experience with that?

Mr. RicuperG. It was found necessary to meet that situation to
have a general form of exemptions provided for those persons who,
because of disability, were unable to perform such services, and those
exemptions, I think, are practically universal now. We think that that
can be and should be done in such cases, for the purpose of taking
care of disabled persons, who are only able to do part-time work.

Mr. Duncax. Then it is your opinion with respect to the drug
code that in order to protect the industry there should be a provision
in the bill

Mr. RicuBerG. To be at least made clear that the Congress does
not mean by any such word as ‘‘price fixing’’ that no price can appear
at any place in the code, even if it is a protection against discriminatmiy
price cutting or selling below cost as a destructive price measure. If
we are left with this vague and uncertain term of “price fixing”’, it
is p(fetty hard to tell what the Congress has directed the administration
to do.

Mr. DuncaN. Under the present code is the wholesaler permitted
tofprescribe the minimum price at which the article can be sold?
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Mr. Ricusere, My recollection is that there has been no retail
price fixing permitted—I will check on it and be sure—because the
uestion of retail price fixing has been one very hotly debated. The
gecisions of the courts, I should say, on_the whole, looking at it
broadly, have been against the propriety of retail price fixing. That
being so, we have taken it as the obligation under N. R. A. to maintain
the same ruling.

Mr. Duncan. The reason I asked that is, I believe there is a bill
which has been Fendingf: before Congress for a number of years, to
protect the retailers so far as the minimum price is concerned.

Mr. Ricnuserc. There has been, and that has been very hotly
debated for a great many years, as I remember it, as to whether that
was in the public interest or not.

Mr. Duncan. That is all, Mr. Chairman.

Mr. Reep. Mr. Chairman.

The CHainMaN. Mr. Reed.

Mr. REep. What authority is there, or where did you find the
authority in N. R. A. as it now exists, for levying taxes upon industry?

Mr. RicuBeRra. In a general way, Mr. Reed, only under the impli-
cations under the law itself and under the power given to the Presi-
dent providing reasonable rules and regulations to effectuate the policy
of the act. It has been a very difficult subject, because it was neces-
sary, in some way, to finance those operations, and specific authority
or requirements were not laid down by the law to meet them.

Mr. Reep. I notice, Mr. Richberg, in this bill which has been
denominated H. R. 7121, on pags 11, line 5, under subdivision (f), it
says that any code either prescribed or approved under this section
may require persons subject thereto to make a proportionate contri-
bution as seems necessary for the administration of such code.

Was the purpose of that provision to clarify or give the authority,
if it did not appear especia.r\)ly in the other act?

Mr. RicuBERG. Precisely. As a matter of fact, in presenting a
provision of that kind in the Senate hearing, I asked the expression of
Congress as to the matter, if it wishes contributions so provided, what
it wanted, and stating the two horns of the dilemma, which we have
to meet; either we must %rovide in that way for administration or else
the entire expense must be met with a public appropriation, and we
presented it with the idea that it was a matter which should be decided
as e matster of policy by the Congress, and if you did not give a direc-
tion as to what to do, it would be left for administrative discretion.

Mr. Reep. Then I find in the House Joint Resolution No. ,
which we are now considering, in confidential coramittee print, under
section 10, “the President is authorized to prescribe such rules and

o ulgtions as may be necessary to carry out the principles of this
title.

Is that again to furnish the necessary authority for the collection
of the taxes, or is it broader?

Mr, Ricasera. That is the same provision, as far as the present
act goes, leaving it uncertain as to whether they should include the
requirements for collection of assessments or not. If the committee
so saw fit—personally, I may say I think it would be desirable—
either to authorize in such rules and regulations the collection of
equitable assessments under Government control, or else to provide
definitely that no such assessment should be collected except for the
support of volunteer agents’ associations, under their own rules, I
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think it would be desirable to clarify the legislative purpose and have
the N. R. A. understand that it was either to be supported in its
operations solely by Government funds, or that it was authorized
to provide in the codes for making equitable contributions in order
to maintain part of the expense of maintaining the codes.

Mr. Reep. This is the only authority upon which you can hang
your hat in this particular resolution, is it not?

Mr. RicuBera. That is correct.

Mr. Reep. Now, I find here in the Senate hearings, on page 2341—
I do not know whether you have them before you or not—copies of the
Senate hearings?

Mr. RicaBeRra. I have not the full volume.

(At _this point the clerk handed Mr. Richberg the said document.)
Here it is now.

Mr. Reep. It says here: ““Approve budgets over $100,000”.

Mr. RicaBera. 1 have it now. Thank you.

Mr. Reep. This is a large volume and we have something else to
do besides reading all of it through in detail, but I notice under the
retail lumber products, building material, and so forth, they have a
budget here of some——

r. RicuBERG. $1,800,000.

Mr. REep. $1,801,000, is it not?

Mr. Ricuserg. That is correct.

Mr, Reep. Now, turning over to page 2341, I notice there is an
executive salary there of $14,000. I notice the whole list of salaries
there, running all the way from $18,000 to $20,000, and so on down,
and some of them are $10,000, $15,000, and $12,000. Those are the

eople who administer the codes for these groups that fall under the
industry as classified here? .

Mr. Ricuserc. That is correct. Those are the salaries and the
budgets expended by the code authorities, established under the code,
and obtained by contributions from the industries for that purpose.

Mr. Reep. Now, these groups may make their own codes, as I
understand, and then do they select their own executives? .

Mr. RicuBenc. The groups select their own officers, and their
administrative employees, and so forth, and of course, pay them solely
out of the contributions they collect from the group itself. These
budgets, however, have to be reviewed by the N. R. A., or the collec-
tions on assessments are not authorized. And this has been a devel-
oping process, because originally they were set up without any control,
as far as N. R. A, is concerned, and we found abuses were constantly
creeping in, that is, paying excessive salaries, and making up excessive
budgets, and then requiring members of the trade and industry to
contribute.

Mr. Reep, Then these executives are selected and their salaries
and fixed, respectively, by the industry itself?

Mr. RicuBerG. They are fixed by the industry and only sanctioned
by the N. R. A. as a part of the budget.

Mr. Reep. Have you any record as to how many of these you have
revise(?i downward, or what action you have taken with regard to this
group

Mr. RicaBERG. I am not prepared to say that; probably all of them,
which have been submitted, have been revised downward. I assume
in general that has been the trend.
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Mr. Reep. Revised down to these figures or below?

Mr. Ricaserc. Now, usually our set-up here is on existing figures,
I suspect, unless there have been some recent changes, Some of the
salaries provided in the original codes are much larger. In other
codes not mentioned here, there is a voluntary association which does
not collect assessments except under contract. That applies, for in-
stance, to the Iron and Steel Institute. They do that entirely by vol-
untary collection. Those who belong to the association, I mean.
Anyone can belong to it, but it is a contractual obligation; and the
decide like a club or group, what they shall pay as their own expendi-
ture. Just as an example of what happens in that particular instance,
a large one but not one of the largest, I think the total expense is run-
ning about $500,000, which the members of the industry voluntarily
assess and collect to pay their own expenses. They have one or two
salaries which are much higher than we allow in the N. R. A. budget.

The trouble, Mr. Reed, 1s this: Those salaries, from the standpoint
of the public officials, are entirely out of line, There are no large
salaries; there is no large number of salaries paid by the Federal Gov-
ernment, or very few, comparable with this. That is what causes
the confusion, because they are essentially impositions by an industry
on itself, but when they come to us and asl‘; us to assist in the collection
of code assessments to meet this expense, we are in the position of
using governmental pressure to bring about the payment of the con-
tributions and for a private purpose, in a sense, because it is in the aid
of the maintenance of the code, but for money to be expended pri-
vately and under private control, except so far as we advise them.

Mr. Knurson. Is governmental pressure less painless than private
pressure?

Mr. RicuBERG. Government pressure, whether less or more pain-
ful, it seems to me, ought to be permitted only for a governmental
object. I think we have a confusion of purposes when we endeavor
to require public contributions to a private organization, and it is that
difficulty which has created a good deal of the trouble in regard to the
code assessments.

Mr. Reep. For instance, from this list, there are quite a number
of very small concerns.

Mr. RicuBeRG. Exactly.

Mr. Reep. I was wondering how small business men would feel,
when the assessment came along, if they knew they were going to pay
the salary of a person receiving $25,000 or $30,000 a year.

Mr. Ricusera. I will give you an example of a letter I received the
other day—and I do not remember what code it was with relation
to—but he said he was being asked to pay a $10 assessment, and he
said he was perfectly willing to pay his assessment, but he said the
chief executive under the code was getting $20,000 a year, and he was
not willing to pay a contribution to pay anybody getting a salary of
$20,000 a year. He tried to appeal to my feelings by saying that
thesa men, many of them, are getting more for a smaller job. I try
not to have & fersonal feeling.

Mr. Reep. I come from & section where there is a great deal of
furniture manufactured. I have only had time to glance through
here to find some protests from Georgia, and some places, and
there may be many more here which I cannot find, but these
industries are complaining that they have been unable to get any
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action from the code authorities running over a period of 14 months,
with reference either to a requirement or restriction in the code, or
else scme autherity by which the lumber manufacturers set up ma-
chinery and saw out the parts of the furniture and undersell them.
What can ycu tell me about that?

Mr. RicaBeRrG. I cannot tell you about that particular matter in
detail, but I assume that is one of the cases where an exemption has
been sought, which is a regular procedure, from the particular pro-
visions of a code, on the ground that it worked an undue hardship.
A great many of those exemptions are sought and handled. They
sre not granted by the code authority. They are granted by the
N. R. A,, but they come through the channel of the code authority,
in many instances, with an appropriate recommendation,

Mr. Regp. I notice here, for instance, from Barnesville, Ga., a
letter filed here, in which they give the number of men that they have
had to let go on account of the particular code restrictions, and it
looks as though the lumber companies themseives had taken undue
advantage of their lower wages to turn out the furniture parts and
take the work away from the main furniture establishments, where
the rate of wages is higher, and that is throwing men off the pay roll.

Mr. RicuBERG. I was gomg to say that the Lumber Products Code is
one of the most difficult and complicated ones we have, and we have

ing through now a very general and complete revision in the

. R. A. We have set up a particular code administrator in that
industry for the purpose of revising the entire code operations, and
that is being worked out now. We have had as many complaints
about lumber as we have had on any code we have had.

Mr. Reep. Here is a very serious difficulty. Take the furniture
people in my section of the country where many of them were idle for
m&ng' months and now many of these employees have gone on the
relief rolls, having exhausted their private resources, before going on
the relief rolls, yet in the meantime, here is a delay of 14 months in
granting a hearing to stop lumber companies from chiseling, that is
the lumber people, chiseling in on the furniture manufacturers, Is
there anything in the provisions of this proposed resolution before us
here which is going to speed up or expedite the settlement of com-
plaints of such character?

Mr. RicuBerG. Yes, I can assure you there are several things, I
do not mean in the resolution, in so many words.

Mr, Reep. Under the broader power?

Mr. RicuBERrG. I mean the reduction and restriction of the juris-
diction of N. R, A. which is brought about here will simplify procedure,
will, as a matter of fact, make it possible for us to do that which we are
doing now in many instances, that is, handling the question of com-
plaints and exemptions with great promptness,

Mr. Henderson tells me thaton that particular matter there is a
hearing which has been set within the next 10 days to dispose of that
matter. I am not familiar with the details of it.

. Mr. Reep. I know that furniture manufacturers have been clamor-
ing for it for 14 months, and have failed so far to get it, and in the
meantime they have been terrifically damaged.

Mr. Ricapera. We have had exactly that situation, with the
accumulation of business on codes and the lack of adequate facilities
of administration, and confusions with regard to many codes. We
are now ironing that out,.

137971~ 35—
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Mr. Reep. Under this new resolution which is now before us, as
I take it, then, the powers which will be delegated to the President
are much broader than those he has under the old law? '

Mr. RicaBera. They are not broader; I would not say that. I
would say they are probably narrower. So far as the jurisdiction of
the N. R. A. and the standards of action are concerned, they are
much more specifically defined, but they will, as a matter of fact,
enable us to simplify our procedure, and do not take in as much
territory as we have tried to cover heretofore, which has been one
of our very great difficulties.

Mr, Reep. Isit ﬁoingto restrict power over things heretofore done?

Mr. Ricasera. It will only restrict power over things which we
should not do, and imin'ove the power over the thi which we
should be doing. If we limit the number of activities and the number
of industries, so far as N. R. A. control is concerned, we can handle
much more efficiently what we are doiﬁ.

Mr. Reep. Under this are you broadening the definition of what
constitutes “interstate commerce’’ as distinguished from “‘intrastate
commerce’’?

Mr. RicuBerG. No; as a matter of fact, what we are doing under
this is simply to define the jurisdiction of the N. R. A. within the
Federal power to regulate interstate and foreign commerce and we
leave the administration of the present mandate, which is to cover
all trade and industry, whether it is in interstate or foreign commerce
or not.

Mr. Reep. That never should have been in the old act.

Mr. RicuBeRG. 1 think you are quite right, and I want to say
with regard to a question asked me this morning, I am willing to
take my fair share of the responsibility in the original act, and the
draft as presented to the Congress, because it was thougfxt, at the
time that a tremendous cooperative movement throughout trade and
industry, quite regardless of the lines of demarcation as to interstate
or intrastate commerce, would help push the whole business revival
forward, and that got us into a great many things we ought not to
have been into.

. Mfr. Reep. Were not some regulations adopted for towns of certain
size

Mr. Ricusera. Two thousand five hundred. That is in effect
under an Executive order.

Mr. Reep. Do you intend to keep that in effect, or do you know?

Mr. RicuBERG. So far as we are concerned, we intend to keep it in
effect, and it may be possible to provide some general regulations which
will eliminate the smaller industries and the smaller towns and the
isolated units which have no substantial effect on interstate commerce

Mr'é REeep. Do you intend to raise the limit to 3,000, 4,000, or
5,000

Mr. RicuBerGg. That is a question of degree. I think the effect
under the 2,500 has been very good. I do not know whether that
would make very much difference, if it happened to be 3,000 or not.
Of course, when you get beyond a certain size, you run into centers,
for example, that may not be large in population but may have a few
very large industries tn them. Of course, the exemption of 2,500 only
applies to the local industries.
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Mr. Reep. I happen to have in mind some industries which would
rank ainong the largest in this country, which are in towns around
2,500.

"Mr. RICHBERG. Yes, the executive order does not apply to all
industries in a town, but simply to the local industries.

Mr. Reep. Under this resolution here, you would have power to
fix the population limit at any point you wanted?

Mr. RicaBerG. Yes, exactly so; so long as you were doing it for
the purpose of relieving the smaller local enterprises which, because
of their volume of production or area of distribution, did not substan-
tially affect interstate commerce.

Mr. Knutson. Will the gentleman yield?

Mr. REep. Yes.

Mr. Knvurson. Mr. Richberg, there has been considerable complaint
that the Glass Container Code was dominated by the Illinois-Owens
people, or the Owens-Illinois people, They are the largest manufac-
turer of glass containers in this country. They laid down a restriction
that & certain company operating out in the Middle West could only
manufacture a certain quantity of glass containers—bottles, in this
instance—and bhe{ reached that limit in 8 months, and they got orders
to close down. They asked me about it, and I told them one of the
purposes of this legislation was to make employment, and if they had
closed down they would have had to lay off their help. And they kept
on producing, and the business grew so that it was necessary to put up
an addition, and the code authority told them they could not, and I
told them to go ahead and do it, and they are putting up a $300,000
addition. Now, I understand that they are going to be prosecute(i for
putting up this addition and giving work to something like 172 addi-
tional people.

Do you know anything about that? Do you think there is any
prospect of it going into court?

Mr. RicuBERG. I do not think there is any prospect of prosecution,
although I do not know about that particular proposition.

Mr. Knurson. They were told that.

Mr. RicuBERG. It is the policy worked out and administered by
N. R. A. that we are against, generally, restrictions, or any effort to
restrict, the increase of capacity or the matter of production, other
then in emergency conditions in a particular industry, as at present
in the textile industry, where the entire industry is overproduced and
has an excess capacity and the industry as a whole desires and is
supporting a temporary restriction for the emcrgency period in its
production.

Mr. KnutsoN. But there was no emergency in the glass conteiner
business.

Mr. RiceBERG. I assume not. Mr, Henderson, can you say
whether there was any emergency in that [conferring with associate]?

Mr, Vinson. Might I say, Mr. Chairman, that an effort should be
mede to prevent the gentleman from Minnesota being joined in that
prosecution, if any.

Mr. Knxurson. I will depend on my good friend from Kentucky to
see that no steps are taken against me on that score.

Mr. RicuBera. May 1 explain, there is a complication in this
question you have asked, between two things. In the first place, on
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account of some basic patent controls, apparently some concerns in
the industry have the possibility, through their licensing, of exercising
control over production under their license. That is a thing which, of
course, has nothing to do with the N. R. A.

Mr. KnuTson. In this instance, they got their notice from N. R. A.
to cease production, when they had reached their quota, which was in
8 months.

Mr. RicuBErnG. I do not know about that.

Mr. Knutson. I will be very ﬁlad to give you the name of the
company that I have in mind, so that you can check it up.

Mr. RicuBERrG. There may have been an abuse of power in the
situation, because we do not enforce patent license arrangements.

Now, on the question of production on account of the capacity, in
that very industry there was in the code a limitation upon additional
capacity, which is probably the subject of the building of this plant.
Wﬂether that was wisely or soundly put in, I cannot say, but I can
say, after some 2 years’ experience, the force, in working out what it
regarded as sound administrative policy, has recently been in complete
agreement that the limitations on productive capacity were funda-
mentally unsound, and except in most exceptional instances, should be
discouraged and should not be permitted as fair trade practice
provisions in & code. ’

Mr. KnuTson, I am glad to hear you say that.

Mr. Reep. I want to ask another question.

Mr. RicaBerG. Yes, sir.

Mr. Reep. Iremember reading in the papers with regard to this ice
plant at Lakeland, Fla. Is that in the courts?

Mr. RicaBERG. I think it is in the courts. I can tell you the reason
for that situation. The ice industry is going through one of these
decaying periods, owing to the increase of electrical refrigeration. So
that as a result, in the industry as a whole, there is a great excess of
capacity, and we have had this interesting experience—that in the
application for additional ice-plant facilities, in the majority of
instances, after the parties have come in and found out the conditions
in their own industry, and that the objection which is being made to
the increase in capacity was that it would be s feilure and the man
would lose his money in most instances, they have been convinced
themselves that they were making a bad investment and have with-
drawn their application. In the other instances most of the applica-
tions remaining on fil have been granted. There have been very few
refusals, but there is .ne condition where you can really do a service
to aun industry, by having the people come in and show them the
unsoundness of the very investment they were seeking to make by
putting in capacity in an already overbuilt industry.

So that it has been rather healthy, although in some individual
instances there have been complaints, and it comes under the excep-
tion, and it is sound not to restrict productive capacity.

Mr. REEDp. Do you feel that under the law you have the power, if
you want to, to change the policy? That is, in the case of a complaint,
a group, under a code, which they made themselves, and they come
in and protest against some plant going up which might compete
with them, do you feel that you have the power to adopt that pohc{l?

Mr. RicHBERG. We have the power to do it, if it comes within the
definition of “unfair competition”, and I am not at all sure—I want
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to be quite candid about this—I am not at all sure of the extent to
which either the power has been delegated or should be exercised;
and it is one of those matters which really ought to be determined
by the courts as to whether it is a proper exercise of the authority
under the circumstances, unless the Conﬁress itself should provide
some limitation, As a matter of fact, if the Congress itself does act,
and says that there should be no limitation upon productive capacity
written into the code, that would be the end of it and the end of the
question. But as long as it is open and presented as an unfair com-
petitive matter, we have to see what we can do and let the matter
finally rest in the court for determination. .

Mr. Reep. In a group where they are engaged in & certain line of
business, is there not a temptation, for instance, taking such an
industry, if they see a competitor coming in with a new process,
whereby they can cut the cost, to set up a very vigorous protest and
freeze their indust,rgl?

Mr. RicaBerc. No doubt about it, and that is one of the objec-
tions to that type of thing which I am speaking of, and it is the view
of the Board, after looking over the whole situation, as to why we
should not prevent an extension of productive capacity, because they
might put in limitations on natural progress.

Mr. Reep. Under this act, do you expect to have similar powers
as the Federal Trade Commission, with respect to these matters, or
does it go to the Federal Trade Commission?

Mr. RiceBERG. That is one of the points I want to make, because
under the resolution, as amended, any such elimination will come
under what is called “class B”, unfair methods of competition, and
there will be no power to enforce those except through the Federal
Trade Commission, which means that a man cannot be penalized for
any violation of such a provision, and that all that can be done is to
go to the Federal Trade Commission and ask for a cease-and-desist
order, and the Federal Trade Commission order cannot be enforced
except through a court.

Therefore, there can be no determination that a man should be
compelled to obey any such rule until it has been passed upon judi-
cially as a proper exercise of power. Under those circumstances we
will have no way to help anybody who is interfered with by a code,
because he won’t be penalized till it is found out in court that it is
within the power as proposed.

Mr. Reep. The first group that feels that it is being impinged upon
by somebody will come to {ou and make a complaint and file it?

Mr. RicaBerGg. They will, unless there is a provision in the code
against it; yes, sir.

Mr, Reep. They will come to you for the preliminary hearing?

Mr. RicuBeRrG. Yes, sir.

Mr. Reep. After the hearing, you will file what is in the nature of
& complaint with the Federal Trade Commission setting up the
situation as found by y.u?

Mr. RicuBere. That is correct.

Mr. Reep. And then do they have another hearing before the Fed-
eral Trade Commission?

Mr. RicuBerc. Precisely.

Mr. Reep. Based upon your complaint?
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Mr. RicaBerG. In accordance with the Federal Trade Commis-
sion’s practice.

Mr. ReEp. And after the Federal Trade Commission’s finding, you
then go into the court?

Mr. RicuBerG. Exactly; and no penalty is imposed on anyone
until he has had his day in court.

Mr. REeD. So that anybody of ordinery means seeking to go into
business will have to go through & lot of red tape before they can
really get started?

Mr. RicaBerg. I think it is shorter than that. You do not write
something in a code to fit an individual case. If we have written into
a code an unfair competitive provision—that is, if it is unfair compe-
tition to do this—there is the question of enforcement of that, and
then it is upon us; and the responsibility is upon us to enforce it
through the Federal Trade Commission, so that we are putting it up
to the committee. He can go on perfectly comfortable in the even
tenor of his ways, unless wo take a proceeding, with the authority of
the committee behind us eventually, to compel him to obey that
provision,

Mr. REep. Going into the practical aspect of it, there are literally
hundreds and hundreds of communities and towns where they have
vocational schools and are developing boys with new ideas. The
may want to start a toy business or some other business, as to whic

_you have a code, and it may not be very easy to start out and do

what they want to do, even though they want to go shead, because
there is constantly hanging over them the fear of this code authority,
or that the industry organized under a code is operating in such a wa
that they do not dare start; or if they do, they do not know what wi
eventually happen to them and will make a complaint which will go
to the Federal Trade Commission, and the towns are going to wonder
if you can expedite this. Maybe I am wrong. Can you tell me?

Mr. RicHBERG. There are very few codes which have any limit
upon productive capacity. I would like to have an estimate, if any-
one can give it. In the first place, it applies only to a few industries.
In the second place, as to those industries, we ourselves have come
to the conclusion, on the basis of experience, that we are able to con-
vince the industrial groups largely that these provisions sgainst
increased production capacity are unwise. We have left, as a matter
of fact, very few codes in which that question will arise.

As to those codes, if it is & matter affecting an industry of sufficient
size and it is a matter of sufficient importance, so that you can test
it, you can determine the entire matter. And I think the individual
embarrassment of a particular concern would be practicallg nil,
because these complaints ought to be threshed out very rapidly in
these few industries in whiclgl they exist, and there are only a few
industries.

It is a case, largely, as I said, of proving to people it is going to be
a wagte of money and a mistake to %o in and invest in a business which
is already producing an unabsorbable surplus. )

Mr. REED. One more question and I am through. I think it is &
very unwise policy for the Government to agsume an attitude over
industry, or any other nactivity, that tends to create fear in the minds
of the people and to suppress their initiative. I am wondering how
far, under this bill, and under the power granted in it, and under the
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former law, there would be that tendency. There is always a very
strong motive on the part of those who are able to have a very strong
menopoly to hold it, and to keep it, and if they can get encouragement
from the Government. they can terrorize and interfere with the ordi-
nary individual who wants to start in the same line of business.

Mr. RicusiEra. Mr. Henderson tells me the total at the present
time, of 700 codes, is some 10 which have restrictions on productive
capacity, and 4 others which have some partial restriction, and out
of the 10, one of them is the oil industry, which is known to you all.

Mr. Reep. Would you mind putting in a list of the 10?

Mr. RicuBerG. I will make a list and put it in in this connection.

Mr. BacHaracH. Is the glass industry one of them?

Mr. RicaserG. The glass industry is one of them.

(Plérs;uant to the above request, the following list is offered for the
record:

REsTRICTIONS ON PLANT CaAPACITY

{From an analysis of Apr. 3, 1835}

Full effect: Partial effect:
Cotton Textile Refractories
Throwing Pyrotechnic
Lace Manufacturing Cordage and Twine
Rayon and Silk Dyeing Excelsior
Structural Clay Products Glass Container
Ice Manufacturing Clay Drain Tile
Motor Bus !
Transit !

Crushed Stone, ete.
Petroleum !

Mr. BacuaracH. The Owen Glass Co. of Illinois makes glass all
over the continent. I presume that is the reason for restricting it.
As a matter of fact, they manufacture a patent glass bottle machine,

Mr. RicaBeRG. Yes, sir; and they have the licenses under which
they can be manufactured by others, which they control under licensed
agreements. '

Mr, BacuaracH. Provided they get the Owen patents.

Mr. RicuBERG. Yes, sir. ) .

I may say it is very much like the situation we had in the complaint
of the incandescent lamps, which was made as a complaint against
the N. R. A. prescribing a monopoly. When we got to the complaint,
it was perfectly clear, and so recognized by the Darrow Board goinﬁ
into it, that since the complaint was against patents which were hel
by General Electric, that necessarily, other persons could not use
them. That is what it came down to. There dyou have the funda-
mental monopoly permitted under the laws of Congress, which is the
patent monopoly. !

Mr. Reep. I will ask one more question and then I am through.
There has been a general feeling among those who are interested in the
N. R. A. and the National Recovery Act, that it has raised wages.
How has the increase in wages compared to the increase in costs? I
mean the cost of products generally? What has been the advantage
to labor in the purchasing power of the dollar?

. Mr. RiceBERG. It depends upon the group which you are consider-
ing. I made a report last August of the situation up to date, which
showed an increase in manufacturing wages from June 1933 to June

1 These are special, in the nature of public utllities and natural resources.
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1934, from $96,000,000 to $132,000,000 a week, which was 27.5 per-
cent. The increased cost of living, on the N. R. A. basis of computa-
tion, was 9.6 percent, which meant a net increase of 25 percent in the
total purchasing power of that group of employees.

That group of employees, in June of 1933, was about 5,600,000, and
in June of 1934 had gone up to 6,792,000, and is now, by the way,
about 6,800,000.

So that for that group of employees, as a whole, the total purchas-
ing power of the group had raised over any increased cost of living.

r. REep. That is the whole group under N. R, A.?

Mr. Ricusera. The whole group in the manufacturiag industry,

approximately 25 percent

ow, the individual wage earners’ increase has not been that 25
percent. That is the total pay roll. But the individual wage earners’
weckly earnings had maintained substantially the advance in the cost
of living. So that, in other words, he was making about as much
money per week in real wages, but there had been the addition of over
1,000,000 persons to the industry, in employment. And that was an
entirely new purchasing power coming into the market, which has ac-
counted for improvement in other industries as a result of that new
purchasing power,

Mr. Reep. Did you take into consideration those who had their
wages lowered because their hours were reduced, in order to take
these extra employees?

Mr. Ricasera. That is exactly what was taken into consideration
in arriving at the net improvement. That is, the decrease of hours in
that year ran about 6 hours for all industry. Average hourly earn-
ings increased about 26 percent. So that the net result as to those
employed on the whole was that their condition remained about as
it was, but they had put in in this particular group over 1,000,000, and
in the groups altogether between two and three million of additional
wage egmers without decreasing the earnings of those who were still
engaged.

M§. Reep. Was there not a large group which had their wages
leveled down because of the shortening of hours?

Mr. RicuBerc. To some extent they were leveled down, but in
both groups the wages were leveled up to make up for the shorter
hours. As a matter of fact, the employers generally agreed at that
time—not so much that they were willing to do it, but agreed it was
inevitable that in the shortening of hours it was necessary to make sn
increase in the rates in the higher brackets not affected by the mini-
mum wage.

Mr. Reep. Whenever that increased the cost of living, of course,
that was passed on to the groups not employed and not benefited,
like the farmer. That is, I notice the Grange, in one of the early
statements in the Senate hearings made a statement showing how the
cost of the things farmers buy has been increased.

Mr. Ricusere. They were a little one-sided in that, however.

Mr. Reep. I do not know. I just read it over.

Mr. RicuBerG. Because, as a matter of fact, where many of the
things they bought had been increased to some extent, as a matter
of fact, the price of farm products had been so raised that for the
farm group as a whole they were seeking to get a prewar parity, and
the price of the seven basic commodities rose from 51 percent to 95
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percent, exclusive of the benefit payments which were made. So
that by August 1934 the farmer’s position had been so far better
than any conceivable increase in the cost of these products that he
bought that he had no sound basis for complaint.

Mr. ReEp. Of course, you know it depends on the section of the
country you come from.

Mr. RicuBenrG. The point is that at that time the farm program
had not reached yet its benefits, and certain agricultural areas, as for
example, in the corn and hog belts, had not been reached, and si:.ce
then 1t has gone there, and they are better off now.

Mr. Reep. It has not moved into New York State. Wehave had a
processing tax amounting to about 60 or 70 million dollars up there,
and they have gotten benefits around $60,000, and the cost of ad-
ministering the three A’s in New York is $150,000, and I am thinking
of the people at home.

Mr. HiL. Mr. Chairman.

The CHAlrMAN. Mr. Hill.

Mr. Hiru. Mr. Richberg, have you before you this document
called ‘' Confidential committee print’’?

Mr. RicusErG. Yes; I have, Mr. Hill.

Mr. HiLL. To give official status to it, the chairman of this com-
mittee introduced it in the House today as a House joint resolution.
I have not the number of it. This is submitted to the committee for
consideration, or as a basis in part, at least, for the consideration of the
committee in connection with Senate Resolution No. 113 and the
present N. R. A,

Mr. Vinson, have you a question or two you want to ask before
getting into this?

Mr. VinsoN. Yes; I want to ask a question.

Mr. Hin, I will yield to you for a question or two.

Mr. VinsoN. Referring to the inquiry of the gentleman from New
York, Mr. Reed, about the destruction of individual initiative, if I
remember it correctly, you stated that there were some 10 codes out
of the entire number that dealt with limitation on production?

Mr. RicuBerG. On plant capacity.

Mr. Vinson. Limitation of plant capacity.

Mr. RicesERG. Limitation on productive capacity.

Mr. VinsoN. Limitation on productive eapacity. Can you recall
a single instance during the entire life of the N. R. A. where there
has been anything done by the administration to squint at the ter-
rorizing of anyone who wanted to use o new device to enter into
production of any commodity?

Mr. RicuperGg. 1 do not believe that there has been anything
which would amount to terrorization of anybody with that type of
operation, There have been these limitations in which it lias been
necessary for parties desiring to increase plant capacity in an in-
dustry of excess capacity to come forward and make a showing that
it will be of some value. And in the vory instance of the ice indus-
try, which has perhaps been referred to more than any other, the
experience has geen highly educational, as I have pointed out, to
the people who wanted to do that. It is not an experience which
could be regarded as terrorization or coercion, because they have
come in and been most helpful, and they have been shown the em-
barrassmont they were putting themselves into, and the probability
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that they were going to lose their money, which they were seeking
to invest, by going into a business which already had more pro-
duction than it could absorb.

Mr. Vinson. Did I understand the gentlemen from Minnesota, in
describing the Illinois corporation, to indicate that it had somewhat
of & monopolistic tendency?

Mr. KxuTsoN. Yes, sir.

Mr. Vinson. Then I do not think even the gentleman from Minne-
sota could object to the order of the administration preventing an
increase of plant capacity of a near monopoly.

Mr. Knurson. Will the fentleman yield?

Mr. Vinson. Yes; I yield.

Mr. KxuTtson. The code authority at that time was dominated by
the so-called “monopoly.”

Mr. Vinson. Then it was dominated by the Illinois corporation.

Mr. KnuTtson. The code was, but there was so much heat gener-
ated that they weru obliged to relinquish it. Is not that true?

Mr. RicuBERG. I think there was a change in the code authority on
that code.

Mr. KnuTsoN. Let me say to my friend from Kentucky, that at
the very time this Illinois corporation was tr{ling to restrict produc-
tion among smaller companies, they were working three 8-hour shifts.

Mr. Vinson. It seems to me all the more reasonable why the in-
crease of plant capacity was refused.

In regard to the retail hardware business, we had some mention
made of that this morning.

Mr. RicuBerG. I have some figures on that.

Mr. Vinson. And I secured a memorandum from the National
Recovery Administration, that shows that the statistics of failures
among hardware dealers, on the whole, from 1930 on are as follows:
1930, 643; 1931, 763; 1932, 807; 1933, 580; 1934, 287.

And this same memorandum conveys the information to me that
their retail sales in general in 1934 were 13 percent greater than those
in 1933. And the friend of the small retail hardware dealer might
take note of this: That the increase in retail sales of mail-order
houses showed an increase of about that figure, a normal increase of
about 13 percent, that is, increase in retail sales, in 1933 over 1034;
and that the increase in retail hardware dealers for the same period,
1934 over 1933, was 22 percent.

Mr. KnuTson, Twenty-two percent of what?

Mr. RicHBERG. Increase in sales.

Mr. Vinson. Increase in sales, 1934 over 1933, and that is the
largest single percentage of increase of any retail dealer.

Mr. Knutson. Of course, you would not expect the $3,000,000,000
of pulélic money which had been spent to have been buried in the
ground.

Mr. HiL.. Have you any further questions?

Mr. Vinson. No, sir.

Mr. Hiru. Roferring again, Mr. Richberg, to this document House
Joint Resolution No. 285, which the chairman introduced today, to
give it official status in this hearing, T wish you would take this up by
sections. I will call your attention to the sections. Section 1, of
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course, simply changes the date appearing in the Senate joint resolu-
tion from April 1, 1936, to June 16, 1937. That is the date of the
extonsion?

Mr. RicaBERG. That is correct.

Mr. Hii. Will you take section no. 2 of this House joint resolu-
tion, and explain to the committee what modification it proposes in
the Senate resolution and in the present N, R. A. Act? .

Mr. RicaBERrG. Mr. Chairman, this resolution provides for writin
four additional sections at the outset, section 1 (a), 1 (b), I (¢), an
1 (d), to effect the making of codes of fair competition and limitations
on those codes. R

With your permission, 1 will read the language and explain where
it makes a change in present practice,

Mr. HiLw. AlFrigllt, that is fine,

Mr. RicuBERG (reading):

Skc. 1. (a) The President is hercby authorized and dirccted to approve or
prescribe codes of fair competition, as herein provided, whenever he shall find
that such action is necessary and proper to effectuate the policy hercin declared
aud is in conformity with the standards herein set forth,

There are two major matters to be pointed out in that one sentence,
It provides that the President is authorized and directed to approve
or prescribe codes in order to carry out the policy of the act, and
thereby gives by the legislature to the President the direction to
approve or prescribe codes according to the standards set forth here.

The present act provides that the President may approve codes
when they are presented to him.

In the so-called ‘“Hot Oil case”, the Supreme Court held that the
provision of Congress that the President should be authorized to limit
the transportation of hot oil did not direct him to do so but left it
entirely to his discretion, without standards.

The act at present does not provide standards to indicate when the
President should exercise his discretion, and, therefore, the act as now
written is not subject to the sume criticism made by the Supreme
Court. But it is highly desirable, in view of the language of the Su-
preme Court, to make it perfectly clear in this act that the President
is not only authorized but directed to approve or prescribe codes
whenever the specific standards, which are set forth in the act, are
found by him to exist.

That is the purpose of that sentence.

The next sentencoe meets the question raised in the Senate resolu-
tion, and reads as follows:

No code of fair competition shall be established for any trade, industry, or
subdivision thereof which is not subject to the Federal power to regulate interstate
and foreign commerce,

That gives a very definite limitation to codification, to the domain
of the Federsal authority which, under the decisions of the courts on the
constitutional clause, is within the power of the Federal Government.
In other words, it limits the operations of the N. R. A. to codification
of trades, industries, or subdivisions, which are subject to the Federal
power of regulation of interstate and foreign commerce, and excludes
those which are not.

Now, it is absolutely impossible to use language to define each and
every industry or type of industry which should be subjected to this
power, because it requires the collection of the information in regard

e o
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to each industry, as to the extent of its activities, and as to the meth-
ods of its conduct of those activities to determine whether or not it is .
necessary to regulate it for the protection of interstate commerce.

This, however, gives to the N. R. A. a mandate which does not
exist in the present law to confine its operations within the sphere of
Federal power.

Mr. HiLt. How does it differ from the Senate resolution in that
particular regard.

Mr. RicuBerc. The Senate resolution states that it cannot be
enforced because it does not meet with the requirement of the law
by stating, “ No code shall be applicable to any person whose business
is intrastate.”

As a matter of facl, it may be necessary to apply codes to a person
whose business is entirely intrastate, but, on the other hand, it is not
necessarily true that the Congress should regulate any trade or in-
dustry which is wholly intrastate.

The amendment which is here proposed in the resolution before the
House is that no code shall be established for any trade or industry or
subdivision which is not subject to the Federal power. If the trade or
industry or subdivision as a whole is subject to the Federal power,
then that power must be exerted upon individuals, regardless of whe-
ther their particular operations are intrastate or interstate commerce,
because you cannot regulate the trade by dividing every business into
compartments of interstate and intrastate commerce, and only

ating one part of the conduct of the business.

ay I make the suggestion in this connection that I think the
proviso should be read at the same time, because it provides a limita-
tion in the practical administration of the business in fairness to
smaller enterprises, and provides:

Provided, however, That small or local enterprises which, because of a limited
volume of produetion or area of distribution, or otherwise, do not substantially
affect such commerce shall be exempted from the application of any code.

Mr. Hivu, 1 yield to the gentleman from Kentucky.

Mr. Vinson, From the language used in lines 6, 7, 8, and 9—

No code of fair competition shall be established for any trade, industry, or sub-
division thereof which is not subject to the Federal power to regulate interstate
and foreign commerce—

That language puts the burden upon the National Recovery Ad-
ministration to select trades, industries, or subdivisions thereof that
are not intrastate in nature.

Mr. RicuBerG, It does.

Mr. Vinson, Is not that correct?

Mr. RicuBerG. That is correct.

Mr. Vinson. It is their duty and their purpose to resolve doubt
in favor of the exclusion of intrastate commerce?

Mr. RicuBerg. That is correct.

Mr. Vinsox. There can be no question of that.

Mr. Ricusrra., That is correct.

Mr. Vinson. Because this language is such that no code shell be
established for any trade, industry, or subdivision which is not
subjoct to Federal power over interstate or foreign commerce,

Mr. RicuBera. That is correct. .

Mr. FuLLer. The authority to determine as to whether or not it
sub?tnntially affects commerce is a question which the N. R. A. will
sottle?
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Mr. RicuBERG. Administratively the N.R.A. will have to settle it,
and judicially the courts will settle it.

Mr. FuLLer. That does not necessarily mean in that example that a
retail merchant will be exempted, either a grocer or & man in a mercan-
tile business, does it?

Mr. RicuBErG. No.

Mr. FuLLer. It does naturally exempt a hotel, does it not?

Mr. RicuBErG. I would say so.

Mr. Furper. There is nothing, however, in that provision to show
it exempts the canning industry, and if all their operations were local
in the growing and canning and sale, except their distribution, and if
it is transported interstate or substantially affected the market, then it
would be within the terms of the bill? -

Mr. RicuBERrG. If it substantially affected interstate commerce and
market conditions in the industry as a whole, that is correct.

Mr. FuLrer. You have the rule or regulation now, have you not,
issued by the President, for towns of 2,500 population, that the people
there are exempted?

Mr. RicuBerc. That is correct.

Mr. FurLer. That order would have to stand or another order
would have to be entered under this, would it not, ‘“that small or °
local enterprises, which, because of a limited volume of production
or area of distribution, or otherwise,” and so forth? You would have
to let it stand or have another one?

Mr. RicuBERG. As a matter of fact, this provision should be carried
out by the combination of general regulations such as npplf? to towns
of 2,500, and then by writing into specific codes the particular exemp-
tions appropriate for that particular code.

Mr. Vinson. Will you yield?

Mr. FuLLer. Yes, sir.

Mr. Vinsow. I might suggest to the gentloman from Arkansas that
the exemption to which he referred was written into the code without
anK such language in the law as that at all.

Ar. RicuBerG. That is correct.

Mr. FuLLEr. I realize that.

Mr. VinsoN. What was the date of that?

Mr. RicuBERG. It was in the summer or early fall of 1933. I can-
not give you the exact date. I know it was discussed in the heat of
the summer, so that I remember that fact.

Mr. FuLLer. As I understand it from your explanation and from
the terms of this bill, it is the desire of the N. R. A. to as far as pos-
sible get away from codes for small businesses, small institutions, and
small persons that do not substantially affect interstate commerce?

Mr. RicaBErG. That is the idea.

Mr. ForLrLer. That is an unfair fixing of prices and things like that?

Mr. Ricusera. That is correct.

Mr. Hit. Mr. Richberg, referring to Senate Joint Resolution 113,
section 2, paragraph 2, providing—

. No code of fair competition shall be applicable to any person whose business
is wholly intrastate,

Now that language, as I understand your explanation heretofore
may exempt businesses that substantially affect interstate commerce

Mr. RicaBera. Yes, sir; and may include businesses that do not
substantially affect it but just have a limited interstate operation.
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Mr. HiLr. Now you may take up the next section (b).

Mr. RicuBeRra, Section 1 (b) can be laid against the first para-
graph of section 2 of the resolution as passed by the Senate. The
Senate resolution provides:

(1) No price fixing shall be permitted or sanctioned under the provisions
of any code; except that provisions for the regulation of prices under governmental
control may be included in codes for those mineral natural-resource industries
in which prices are now fixed pursuant to the provisions of any code and which the
President finds to be so affected with a public interest that such regulation is
necessary and proper in the public interest.

That, as I tried to explain this morning, is & provision which is
almost impossible to construe and understand what it means. This
provision which is suggested in section 1 (b) is:

No price fixing by concerted action, either with or without governmental
supervision, shall be permitted or sanctioned under the provisions of any code.
which is a general prohibition of all combinations or agreements to
fix prices. ]

hen it is followed by this proviso:

Provided, That provisions which the President shall find necessary and in the
public interest, and which are established and enforced under governmental
control, in order to prohibit discriminatory price cutting, or otherwise to protect

small enterprises against discrimination or oppression, or to deter the growth of
monopolies, or to*prevent. the waste of mineral natural resources, shall be per-

missible. * *

That gives a qualification, with a definite permission to put in
effect those provisions to prevent discriminatory price cutting which
might or might not be regarded as price fixing according to the defini-
tion you put upon that term.

They are made permissive, but there is this quslification added:

* % * but no person shall thereby be prevented from selling goods or serv-
ices, without discrimination between customers, at a fair competitive price—
indicating the limitation upon the action by the administrative author-
ity, that in the effort to prevent discriminatory price cutting there
shall not be such a provision as would prevent any individual who was
operating at a lower cost from selling his goods at & fair competitive

rice.
P Mr. HiLt. How does that provision fit in with the antitrust laws?

Mr. RicHBERG. As a matter of fact, the provision really attempts
to write in here that which has been prevented under the antiturst
laws, the Clayton Law, and that is discrimination in price cutting, and
that is price wars, which are appropriate methods of producing
monopolies for large concerns.

Mr, Vinson. Will the gentleman yield?

Mr. Hirn, Yes, sir. .

Mr. Vinson. It is in this section where you get the authority to
eliminate the loss-leader feature. .

Mr. RicaBerG. Exactly, and I want to call your attention to the
factthat all these provisions involving loss-leader lines or resale mark-
ups or anything of the sort to prevent unfair price wars are all subject
to the class B group of trade practices. So that if anything is written
in a code which is not a proper definition of unfair methods of com-
petition, there is an opportunity to have the matter tried out before
the Federal Trade Commission and a judicial determination that this
is an unfair method of competition, before it can be enforced.
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On the other hand, under this later section dividing the trade
practices into class A and class B

Mr. HiLL, That is section 1 (d)?

Mr. Ricasera. That is section 1 (d).

If trade practices have already been determined to be unfair com-
petition, either in the courts or by the Federal Trade Commission,
and then they are written into a code, the violation of that can be
classed as a misdemeanor because you have then the violation of that
which is accepted as & wrongful practice and judicially determined.
We have trietf to leave the matter open to the determination by the
courts, first with full opportunity o f'udicial protection of the indi-
vidual rights before any penalties could be imposed.

Mr. Vinson. I think it would be well to make a statement about
the loss-leader situation.

Mr. Ricusere. The loss-leader situation is one in which the
N. R. A. has accomplished the greatest benefits for retail trade that
have been accomplished in many years,

In the operation of chain stores and large distributing groups such
as mail-order houses, and large department stores which distribute
out over a considerable territory, in the way of building up customers,
they have utilized to a very large extent the practice o%wﬁat they call
“loss leaders”; that is, to advertise a product which is sold below the
cost at which anyone else can sell it, or make a profit on it, or make a
living, for the purpose of attracting trade, and then, after getting the
trade there, they make a profit out of other articles of trade, and after
a time you put your loss leader in another form of article and thereby
attract a new customer, and thereby break down in the process of
the small groups, which have to make a living from day to day and
have not the financial resources or volume of business so that they
gan_ afford to take the loss necessary to sell articles below a profitable

asis,

A very good example that has taken place in the case of the retail
tobacco trade, involving something over 500,000 small retail stores
who are practicall}w; being put out of business by the practices of chsin
stores and the other large sellini agencies in selling cigarettes at a
price at which no one could sell them, could be cited, selling them at
a price so_that no one could keep in business on them, but there was
not enough to cover the cost of the cigarettes and the cost of handiing
them. However, they were attractive leaders and inviters of busi-
ness, because of the universal sale of cigarettes, they being a matter
of universal demand. So that they served as a base to bring people
into the stores to buy the cigarettes at a low cost, and then the stores
could make up their profits for the time being out of other sales, and
in the long run as the older retail tobacconist wes driven out of busi-
ness, the large stores handling the goods exclusively, they could go
back to making a profit on it.

The CrairMaN. Will the gentleman yield?

Mr. VinsoN. Yes, sir,

The CHAIRMAN. ls there authority in law for the Federal Trade
Commission to deal with existing practices of the sort the gentleman
haiiust described?

r. Ricaperg. The Federal Trade Commission has presumably
had the authority in law to deal with such unfair competitive prac-
tices.
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The CrairMan. Have they failed to exercise their authority?

Mr. RicuBerG. I would not say they have failed to exercise their
authority, but they have exercised it in such limited cases and with
such a slow procedure that by the time the remedy had been reached
the patient had died.

Another difficulty of the Federal Trade Commission procedure is, as
it is operated, it is operated only in a specific case and taken through
the courts with an order directed at that particular case.

) T‘Pe CaairMaN. Is that the best they can do under the present
aw?

Mr. RicuBErG. It is either the best they can do, or the best they
have done.

The CrairMaN. That is what I would like to know.

Mr. RicuBere. I think an expedited procedure under the Federal
Trade Commission Act, with a little less mnterest in the legalistic ideas
for the entire production of the record in a hearing, and so forth,
might be sustained in the courts, but the Federal Trade Commission
has had to make its way against a good deal of judicial correction, and
has used greater and greater care all the time.

The CrAIRMAN. If the gentleman will yield further, it seems to me
that if they do not have the authority to do this with the public
looking to them for protection, it is queer they have not asked for
broader authority from Congress.

Mr. RicuBErG. I think, since the N. R. A. was established, they
have asked for some broader authority, because it was realized that
N.R. A was accomplishin%)sometlxing in that regard.

For instance, when the Pittsburgh plus case came up many years
ago, which was a notorious question, the Federal Trade Commission
ruled against the Pittsburgh-plus practice, after many years, but it
was a ruling against the particular practice on the Pittsburgh basing-
point system, and in the steel industry there was later adopted the
multiple basmgipoint system which was not definitely ruled against
bf the Federal Trade Commission in its order against the Pittsburgh-
plus system, and for 10 years more that system continued in opera-
tion; when the N. R. A. Steel Code was written, a great disturbance
arose over the perpetuation of the basing-point system, and it was
assumed by many to be in violation of the Federal Trade .Commis-
sion’s Pittsburgh-plus order. But, as a matter of fact, it was not,
because if that had been so the order would have been enforced long
before, because the order related to the particular Pittsburgh-plus
basing system, and the multiple basing-point system which came in
later was a different practice,

Whether it was sound or not, the point is, there is a lack of flexibility
in the Federal Trade Commission’s procedure, so that instead of
dealing with it as an unfair competitive practice, if it were such, the
old order remained and the consumers were getting very little benefit
from the old order. We have endeavored to approve the basing-
point system in the Steel Code by including additional basing points,
and have tried to work out a procedure providing for a basing point
at every point of production, which would substantially eliminate the
evils of the so-called * Pittsburgh-plus system.” .

. ?Mr. VinsoN, The Pittsburgh plus case was not a general order, was
1t
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Mr. RicHBERG. An order only against the United States Steel

Corporation, which was the defendant, which was another example
f {Ee difficulty of the Federal Trade Commission procedure.

Mr. VinsoN. What effect did the order in that particular case have
upon the continuance of the Pittsburgh-plus system?

Mr. RicuBerG. It simply resulted in the transfer of that system to
s multiple basing-point system, which was something different.

You get exactly the same situation here: For instance, if a complaint
were brought against a certain chain-store group for using loss-leaders
as an unfair competitive practice, after a year of hearings, perhaps,
ultimately in the court it would be decided that the Federal Trade
Commisston’s procedure was sound and that would be established as a
certain precedent, but if there is a slight variation of the loss-leader
system, which has been condemned in that order, they would have to
start all over again, through a new procedure, to set up the same effort
as to the same unfair competitive practice.

Mr, Knutson. Will the gentleman yield?

Mr. Vinson. I yield.

Mr. Knurson. Mr. Richberg, has the practice of selling under-
weight soap been discontinued under the code?

Mr. RicuBerG. I do not know about that particular practice,
but certain codes have provisions in them against misbranding,
misrepresentation of quantity and quality, in particular industries,
and so forth. That is a very good example of what takes place and
makes it very difficult because in a particular code you can provide
against that particular practice, of either deceptive packages or
quantity representations or quality representations, which in that
particular industry are the particular means of an unfair practice.

Mr. Knurson. As] view it, the best part of N. R. A. is its tendency
to do away with unfair trade practices.

Mr. RicuBerG. That is its primary purpose.

Mr. KNutson. It should be its primary purpose. If we can devise
something that will stop with that, I will go 100 percent with it, pro-
vided you are the gentleman who is going to administer it.

Mr. RicuBerGg. That Il))roviso is not written in the law.

Mr. Hirw, Section 1 (b) modifies in what way the existing provi-
sions of the N. I. R. A.?

Mr. RicuBerG. It modifies it entirely in the sense that it is sub-
stantially new. There is no prohibition in the N. I. R. A. specifically
on price fixing. There is merely a prohibition against monopolistic
practices. There is also no definite authority in the N. I. R. A. to

revent destructive price cutting and practices of that character.
hey have been assumed to exist under the standards of fair competi-
tion. I mean the authority has been assumed to exist for the N, R. A.
to prohibit these unfair practices.
his gives us a definite legislative backing and guidance to the
N. R. A.in the establishment of legislative standards for the question
to be carried out.

Mr. Hiowu. It strengthens the legality of it.

Mr. RicHBERG. It strengthens the legality of it, and also helps the
administration by telling us where we are supposed to operate.

137971—85——8
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Mr. HiL. I want to go back to section 1 (a), to the language read-
ing as follows:

No code of fair competition shall be established for any trade, industry, or sub-
division thereof which is not subject to the Federal power to regulate interstate
and foreign commerce.

In what way does that change the present act?

Mr. RicuBerG. The present act does not provide any limitation
upon codification of industries subject only to the Federal power to
regulate commerce. The present act provides that a trade or industry
may present a code for the President’s approval and it shall then be
adopted. In other words, we are required under this act just as much
to provide a code for the restaurant industry or the barber-shop trade,
or anything of that sort, as, for example, for the bituminous coal in-
dustry or the steel industry. Therefore, our jurisdiction under the
present act has only been restrained to the extent we have refused to
exercise the authority apparently given.

Mr. Hitr. In this authority given in this House joint resolution,
would that exclude from the authority of the President approval of a
code, for instance, for barber shops?

Mr. RicHBERG. It certainly would.

Mr. Hir., Hotels?

Mr. RicHBERG. Yes.

Mr. HiLr. Restaurants?

Mr. RiciBERG. And local service oFerations.

Mr. Lewis. Will the gentleman yield for & question?

Mr. HiLL, Yes.

Mr. Lewis. Have you any information as to how many of these
700 codes would be eliminated under those conditions?

Mr. RicHBERG, As to numbers, it is not so large, because we did
not go so widely into the field; but as to importance, it is quite con-
siderable. There are about 17 codes, roughly, that have been either
proposed or partially put in effect, or proposed and put in effect and
then partially suspended, which cover this field. There are probably
2 or 3 beyond those 17, as to which there may be doubt as to some
divisions of the business. But I may say that on the volume of the
business—and this can be indicated by a fair estimate—it sets up
perhaps three or four million employees not subject to codes or
proposed to be subject to them will be distinctly eliminated from the
requirements of the law. That is a matter which is objectionable to
groups of employees so affected from the standpoint of their desire to
be protected by minimum wages and maximum hours, and no one can
sympathize any more than I with the desire to protect certain groups
in these local industries who are about as poorly paid and as over-
worked groups of employees as exist anywhere in the world. Butitis
only a question of where the Federal power goes and where the
Federal power should not be exercised.

Mr. HiLu, By reason of the fact that you lack the power, and the
semblance of power, we will say, to enforce codes affecting these
specified industries, that would automatically be eliminated if this
language were enacted?

Mr. RicaBERG. Yes,

The CHairmaN. Will the gentleman yield.

Mr. HiLr. Yes.
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The CrairMAN. Has not that been one of the difficulties under the
present law?

Mr. RicaBERra. Yes, sir; exactly.

The CrairMaN. Under the law l{ou are expected to prescribe
codes for local industries, and yet, if you prescribe them, you have
no way of enforcing the code which you have prescribed?

Mr. RicaBerG. That is exactly so. We found it practically im-
possible, by the best methods we could make, to enforce some of these
codes to any appreciable degree.

The CraIrMAN. Then when you break down or fail to enforce codes,
that puts in the public mind the thought that you cannot enforce
any code all down the line?

r. RiceBErG. That discredits the entire administration and holds
out hopes we cannot realize.

Mr. HiLL. Will you take up section 1 (¢)?

Mr. DingeLL. Will the gentleman yield?

Mr. HiLn. Yes, sir.

Mr. DingeLL. I want to ask if the gentleman has in mind to con-
sider the entire bill before him?

Mr. Hiun. Thayve it in mind to go through the bill section by section
and let him explain it, and get it in consecutive order. 1 will yield to
you. I do not want to monosolize the time, but I want to get an
orderly procedure. I will yield now.

Mr. DingELL. I will wait until you are through.

The CuairmMaN. We want it understood that Mr. Dingell has the
next turn at the bat,

Mr. FuLLer. Mr. Chairman, if you go through it this way, will we
be able to ask questions later?

Mr. RicuBERra. I would be very glad to explain this as a whole, if I
may, and then be ready for questions,

Mr. Hirr. Mr, Chairman, I do not want to be put in the position
of trying to monopolize the witness, but I want an orderly explanation
of House Joint Resolution No. 295 in the record, and if that is not
satisfactory to the members of the committee, I will desist.

Mr. FULLER. As you go along, if there is any member who wants to
ask any question applicable to that section, let us do that.

Mr. Hirvr. I have been yielding every time I have been asked.

The CrairMaN. Will the gentleman yield?

Mr. HiLn, Yes. '

The CuarrmMan. Mr. Dingell requested recognition this forenoon,
and did not get it. Will it be agreeable to have the questions asked
now, and then have Mr. Dingell’s questions come in at the end of this
inquiry, so that your inquiry will be printed consecutively?

Mr. HiLn. Yes, sir,

The CrairmaN. Go nhead, Mr. Dingell.

Mr. DingeLt. Mr. Chairman, 1 have a thing in mind in which I
have been very lkcenly interested, and I want to pursue a line of
questioning regarding the overlapping and multiplicity of assessments.
Now, as I read the committee’s print here, I find nothing in it that
has for its purpose the protection of industry as regards overlapping
and multiplicity of assessments.

Now, very early, I took up this matter with the heads of the N.
R. A, and I have discussed it with the witness, Mr. Richberg, as to
the attitude of N. R. A. regarding overlapping of assessments. He
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assured me at the time that as far as the N. R. A. administcation was
concerned, that they would have no objection to inclusion of any such
frovnsion, that is to protect the industry against this irksome question.

understand it hes been the source of a great deal of annoyance, and
i}g el{minated, it would aid, to a great extent, in popularizing the N.

. A\, set-up.

Now, it is known that the question was first aroused as a result of
the cross-questioning—as a matter of fact, I have an idea on it—I
should say with regurd to opposition of the pharmaceutical and biologi-
cal industry regarding overlapping code assessments. They are being
affected now under the Biological and Pharmaceutical Code and the
Perfurmer’s Code and the Cosmetic Code and the Nail Polish-Tooth
Paste Code and various other codes, and it is something which they
are trying to get away from. It is my belief, and I am wondering if I
am right, that if an industry was taxed definitely on its gross business
and observed the code regulations of, say the tooth paste industry, if
the Parke-Davis people, who manufacture tooth paste and 1,000 other
pharmaceutical and biological products, observed the code provisions
of the tooth paste industry, that they should not be called upon to
pay an assessment to the code authonty.

I am very anxious that it appear in the record that it does meet
the approval of the N. R. A. as at present constituted, and as will
be authorized, if authorized under the provisions of the bill before
us, as to the multiple code assessments, overlapping code assessments,
which should be definitely eliminated.

The stenographer cannot report your nod of acquiescence, Mr.
Richberg.

Mr. RicuBenra. 1 am going to answer your question, Mr, Dingell.
You cannot write anything on the question of code assessments
which will not help the N. R. A, in its present situation, and which
help will not be welcomed. The indefinite and difficult position for
this situation is, first, upon the fundamental question as to whether
there should he assessments under the code for the support of the
administration of the code, or whether that expense, so far as it is
an administrative expense, should be carried by the Government,
and the remainder of the activities of the code administration—I do
not mean code administration, but the remainder of the activities of
the trade in improving the conditions of their industry should be
voluntary activities, for which they should collect voluntary fees or
dues from their members.

That is the fundamental question. As to whether there should be
any provision in codes themselves for the collection of assessments
for aid in the administration of the code. If you adopt the policy
that there should be, then I think, as a part of that policy, it should
also be definitely provided that individuals should not be subjected
to multiple assessments, but that such a method of assessment should
he devised and enforced as would require only a single contribution
from @ person subject to a code.

If you have the situation of a multiple number of codes applicable
to & particular person, it seems to me that there should be a provision
for simply collecting one assessment or one dues, if you will, say for
the enforcement of the codes as a whole, and proper allocation of
that to those who are engaged in that general work. + &

If that is done entirely by the Federal Government, it would be
far easier to work out a system of doing it, because there would then
be only one investment by the N. R. A., which might be related tc
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gross sales, or something of the sort, and with the proper apportion-
ment of that to the proper administration of the different codes.

The difficulty we face is the desirability of retaining the cooperation
and aid of the trade associations in sel.fgpolicing their own industry,
what is generally known as “self-government,” and permitting them
freedom, so far as {)ossible, to carry that out without having the
matter become wholly a matter of Government operation.

And we have in & way fallen between the two stools in trying to
enforce and promote the efficiency and effectiveness of the trade
associations in the matter of self-government, and at the same time
try to avoid getting into the position where these private organiza-
tions were exercising governmental authority,

There is one proviston in here, as I remember it——

Mr. FuLLer. Section 10 (a)?

Mr. RicuBERG. Section 10 (a), which says that the regulations
which are authorized ‘‘shall limit the exercise of any governmental
authority in the administration and enforcement of codes solely to
public officers or agencies of the Federal Government’’, which cer-
tainly would give a mandate to the N. R. A., so far as they are
concerned, not to delegate anything, that is, any compulsory power,
to anyone except the officers and employees of the Government.

Mr. FuLLer. And you could not enforce it. Under that language
you could not enforce any of the codes?

Mr. RicaBERG. You mean we could enforce any other method?

Mr. FuLier. Except by public officers and agencies of the Gov-
ernment?

Mr. RicHBERG. Yes, sir.

Mr. DingeLL. Your experience, Mr. Richberg, has been that you
really have not had any particular difficulties within any particular
industry to any material extent, where it involved the payment of a
single code assessment to administer that particular code. As I
understand it, you have had considerable difficulty, and I should say a
greal deal of opposition, where there has been a multiplicity of code
assessments through several kindred industries.

Mr. RicaBerG. That has been our greatest difficulty, although we
have had difficulty in obtaining the contributions from the people,
even in one industry where there would be a large number of individu-
als in an industry operating a small enterﬁrise and the amount of the
assessment itself would be very small, which might be two or three
dollars or five or six dollars, or something like that, and the amount of
this would be smali enough to make it disadvantageous to attempt
collections by any civil process, and yet, in the totsfit Wwas necessary
to get the collection from all those concerned because of the very fact
of the matter that it meant that the policing of the code was quite a job
and required a good deal of effort.

Mr, Vinson. Take, for instance, the Graphic Arts Code. Take
the small country newspaper. There are many of them who paid
their assessment, some of them did not. Many were not able to see
just what particular benefits came to them from the payment of the
assessments. I have had that matter called to my attention in
several cases,

Mr. Knutson. I think that a paper published in Lynchburg, Va.,
published by a prominent official, has refused to pay any assessments.
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Mr. RicuBerc. They were in a very happy position, Mr. Knutson,
because the Newspaper Code is a voluntary code, which the members
of the association presented themselves as their voluntary present-
ment, and also collected dues from their members. So that they
were In the position of saying if they do not want to join an associa-
tion and do not want to come under the code.

Mr. Knutson. I was glad to pay my assessment.

Mr. DiNGELL. Just another question in that connection, Mr. Rich-
berg. Do you not believe that & specific provision in this proposed
draft here could be included to actually prevent any such repetition
of multiplicity of code assessments? Do you not think it would be
advisable to do so?

Mr. Ricusere. I think that it would be quite helpful that way.
My only effort in connection with this draft has been in an effort to
help work out some provisions for some members of the committee
who, in line with their experience, desired to inject recommendations
also made on the basis of our experience. This proposed code assess-
ment is one which was presented to the Senate committee, and I am
glad to have it presented here, but it does need definition, frankly,
by Congress, because it involves a fundamental policy.

Mr. DingeLL. If the bill goes through as it 1s now, the question
will be practically where it was, indefinite?

Mr. RicuBerG. We are left with the same difficulty, except for
this: With the simpliciti of machinery and the definiteness of some
of our authority, I think it will be easier to carry out a simplified
method of handling the code-assessment problem.

Mr. DingeLL. But it would not be an objection from the N. R. A.
standpoint, and as a matter of fact, I presume from what you say it
would be welcome, to insert a provision in this draft which would
definitely exclude any such possibility of having multiplicity of code
assessments?

Mr. RicuBerc. As I say, that would certainly be welcomed, so far
as the N, R. A, is concerned. The more clearly the policy can be
defined, the better off we are,

The CuammaN. The gentleman says it would be welcomed. Would
it be enforceable?

Mr. Ricusirac. Yes; it would be enforceable, if we have directions
as to whether we are to endeavor to get support from the industry for
voluntary support of the codes, or whether they are to be supported
by the use of public funds. The whole code-assessment problem
derends completely upon whether you have the trade associations
voluntarily supporting it for their own purposes, like any private
organizations, and entirely free to carry on their activities and obtain
their revenues, and levy their assessments under civil rights, or ordi-
nary associations divorced from the bill and provide the necessary
funds for maintaining and enforcing the codes through the N. R. A,
so far as such authonty is necessary. That would end the problem.
The problem only arises when we endeavor to help obtain funds for
the support and maintenance of a public law through private collec-
tions. That is where the difficulty arises.

Mr. Vinson. It is to the last part of your statement to which I
direct my question. That is, it occurs to me that if your code
authority is a public official, and he is paid as a public official, it occurs
to me that there would not be any assessment. The amount involved,
as I understand it, is not a considerable sum, It seems to me that
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consideration could well be given to payment out of the Treasury of
the United States, and avoid all the dissatisfaction that has gone a
long way toward undermining the structure which has been and can
be & real benefit to the recovery program.

Have you any specific objection, or is there any objection from the
Administration, the National Recovery Administration, as to the
money, in lieu of the assessments, being paid out of Federal funds?

Mr. RiceBERG. I think there is only one objection which can be
presented, and that is as to the multiple effort of obtaining the coop-
eration from the industrial groups along the line of their feeling that
they are permitted to control the operation of their own affairs to
the fullest extent possible. I would, as a corroloary of that, provide
that the trade associations could exercise all those functions which
can be exercised voluntarily, and without compulsion, but that when
any authority was to be exercised, it should only be exercised as here
Frovided, by public officers, and then I would provide the necessary

unds for the payment of that enforcement.

Mr, DiNeeLL. If that is brought about, Mr, Richberg, it seems to
me we are running into complications. If the code authority be
strictly a governmental official, and taken away from the voluntary
assessment within the industry, the industry is going to be, so to
speak, almost dominated by the Federal Government, and there will
be a great deal of opposition on that point. I would not want to
see the time come when an industry would be completely dominated
by the Government.

Mr. Viysow. If industry is going to control it, then theg ought to
pay the bill, and, as I understood it, the gentleman was objecting to
this multiplicity of assessments, and objecting to this burden placed
on it,

Mr. DinGeLL. I am not objecting to the industry shouldering its
own burden, but I am objecting to an industry being levied upon for
5, 6, 7, or 10 different sources, and my argument at this time is to
try to see, taking for example, the industry that I mentioned, that
the biological ang pharmaceutical industry shoulders its own respon-
sibilities and pays 1ts own way.

Mr. VinsoN. You would have every code which would be taken
care of by its own industry?

Mr. DingeLL, I know——

Mr. VinsoN. The mere fact that somebody runs into 8 or 10
different codes, that does not affect it any, if you are going to pursue
that course.

Mr, DingeLL, It most certainly does. For example, in this indus-
try, Parke-Davis is paying for probably one dozen different codes,
becanse they manufacture pharmaceutical, biological, perfumery, cos-
metic:, and nail polish products, and cuticle removers, and so forth.
Here is what they run into: They produce all the products which
other manufacturers use. They pay to their own code authority.
Then they run into the question of paying a code assessment to the
Perfumery Code and to the Cosmetician Code, and to the Face Pow-
der Code, and the Nail Polish Code, and 100 others. What they are
trying to get away from—they have no objection to paying, based on
their total production, pmging to their own code—but they object to
paying an assessment to the Dental Tooth Paste Producers Code and
thez}xl, in addition, to pay under the Face Powder Code and other code
authorities,



82 EXTENSION OF NATIONAL INDUSTRIAL RECOVERY ACT

Mr. Vinson. Why should they not pay to the different codes, be-
cause they get the benefit of them, and they are protected by them,
and they are operating under them. If they are going to have the
benefits from them, I do not see how they are going to get away from it.

Mr. DingeLL, They are not members of the code authority, but
simp(lfr because they produce a tooth paste in their business, they are
levied upon by the Tooth Paste Code.

Mr. VinsoN. Yousay they are not a member of the code authority?

Mr. DingeLL. No.

Mr. HiLL. Why are they not?

Mr. DincELL. Because they are a member of the Pharmaceutical
Code but just the same they are forced to pay to the maintenance of
other codes.

Mr. VinsoN. You better check that. I cannot conceive how they
would be paying anything unless they had to.

Mr. CoorEr. Will the gentleman yield?

Mr. DingeLL. Yes, sir,

Mr. Cooper. Mr. Chairman, directly in connection with this in-
quiry, I would like to have Mr. Richberg state his interpretation of
section 10 (a) in the committee print of the House resolution now
under consideration, which provides:

The President is authorized to preseribe such rules and regulations as may be
necessary to carry out the purposes of this title. Such regulations shall limit the
exercise of any governmental authority in the administration and enforcement of
codes solely to public officers or agents of the Federal Government. Any viola-
tion of an obligation imposed by such a rule or regulation, other than an obligation
to pay money shall, if not otherwise punishable, subject the offender to punish-
ment of a fine not to exceed $500.

What does that mean?

Mr. RicaBera. The present law provides authority for the Presi-
dent to prescribe rules and regulations, as in the first sentence, and
under that all kinds of regulations have been prescribed relating to the
administration of the law, and exemptions, and so forth.

The second sentence provides that governmental authority shall be
exercised only by public officers or agencies for the purpose of stopping
this kind of practice, and that is of having any committee or group
wholly privately organized and without governmental authority or
responsibility, through its operations, to exercise governmental author-
ity in these ways: For example, to pass upen finally the determination
of any exemption or any discretionary power provided in a code.

It 13 all right to have recommendations from such authorities, but
there should be no question that the exercise of any such governmental
power should be limited wholly to public officers who are sworn to do
80, and responsible to the Government.

In the same way, the effort to enforce a code provision, and those
engnged in an industry may very properly and may very effectively
police their industry and endeavor to see that compliance is carried
out, and the actual initiative of this procedure for producing any such
thing*should be confined entirely to the officers of the Federal Gov-
ernment. As a matter of fact, under the practice of N. R. A, it is
not permitted for anyone, except the officials of N. R. A., to take any
such official compulsory action. Those powers have never been
delegated. But tgere has been a great deal of misunderstanding as
to the extent so-called ‘‘code authorities’’ were actually permitted
to exercise public powers, and it seems that that should be cleared

up.











































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































