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CONSTITUTIONALITY OF KEATING-OWEN
CHILD-LABOR BILL

CoMITEE -oN LABOR,
HOUSE OF REPRESENTATIVES,

Waehington, D. C., TAursday, January 18, 1916.
The committee met at 10 o'clock a. m., Hon. David J. Lewis (chair-:

man) presiding.
The CUAMNAN. The committee will come to order. I believe that

Prof. Parkinson was the gentleman who was to return this morning.
Professor, give your profession, name, and residence.

STATEMENT OF PROF. THOMAS I. PARKINSON, DIRECTOR OP THE
LEGISLATIVE DRAFTING RESEARCH DEPARTMENT OF COLUX-
BIA UNIVERSITY, NEW YORK CITY.

Mr. PAnIpzsON. Before discussing the technical considerations
which are involved in the constitutionality of thid proposed legisla-
tion, I want to direct the attention of the committee to one or two
general considerations which are important to the understanding of
the whole problem of its constitutionality.

In the first place, there are two distinct questions before this com-
mittee with respect to this legislation. The first is its desirability,
and the second, its constitutionality. I say this because I think that
much of the discussion had before the committee with respect to its
constitutionality has been directed more pertinently to its desirabil-
ity; and where this committee has both questions before it, I think it
is true that on the question of its constitutionality-7that is, the con-
stitutional power of Congress to enact this kind of legislation-the
committee does not have the same ultimate responsibility that it has
on the question of its advisability. On the question of advisability
Congress is the ultimate determiner; whereas on the question of con-
stitutionality, while, as a coordinate branch of the Government, you
must pass on the question, the ultimate decision must rest with the
Supreme Court; and that is important only, it seems to me as a
means of approaching the question in the right attitude of mind; and
that, I think, is this, that you do not need to have it demonstrated to
you beyond all doubt that this proposed legislation is constitutional.
If you did, there would be no progress in our constitutional law, and
particularly no progress in the development of the Federal power
under the commerce clause. The Supreme Court has constantly ex-
tended the Federal power, under the commerce clause, beyond pre-
conceived notions of its limitations. But before the Lottery case was
passed upon by the Supreme Court no one would have gone abroad
and said beyond any manner of doubt that the law was constitutional.
On the contrary, it would have been possible to have brought any
number of men before this committee, or any other committee of
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Congress, who would have cited any number of instances quoted from
the olpinons of the Supreme Court to persuade you that it was uncon-
stitutional.

The same is true of the Mann White Slave Act, and I say to you
that if Congress, when the legislation was before it, had refused to
pass it, meeiy because there was a doubt of its constitutionality,
merely because they were fearful lest the Supreme Court of the
United States might not vote it constitutional, lotteries would still be
thriving, and so would the white slave traffic, and the States would
be powerless to control either of the two.

So, I say to you that while you must give the subject consideration,
you can not pass it up to the Supreme Court without consideration.
You must, nevertheless, remember that on that subject as distinct
from the desirability of this legislation, not you but the Supreme
Court of the United States is to have the ultimate responsibility of
the final decision.

One other general consideration. On a question like this, which
is new and which arises under a general clause of the Federal Con-
stitution, it is perfectly possible for any lawyer who is familiar with
the decisions of the Supreme Court, to come here and read you a para-
graph from this decision and a sentence from that decision, and to
so collect and coordinate those paragraphs and sentences as to leave
you with the distinct impression that there is something wholly wrong
and wholly unconstitutional about the proposal under consideration.
But I say to you that those unrelated and very often general sen-
tences or paragraphs from the opinions of the Supreme Court are not
the basis for the determination of the constitutionality of new pro-
posal& It is very often true not only of the Supreme Court but of
the Judiciary Committees of both Houses, and indeed of all of us,
that when we are discussing in a general way, without a particular
problem in our minds, and without any responsibility for passing on
the problem, we may use general language which appears to solve or
to approach that problem either favorably or unfavorably.

When the Judiciary Committee of the Senate, I think, in the gen-
eral language, in the report which Mr. Emery read to us the otherday---M.Eeyra ou h te

Mr. EMzay. The House committee.
Mr. PA=RINsoN. The House committee referred generally to the

constitutionality of this legislation, they probably went beyond the
point where they would have stopped if they had been giving it their
very serious consideration as constitutional lawyers, and all through
the opinions of the Supreme Court on any question you will find
sentences and paragraphs not related to this particular subject, writ-
ten by judges who never thought of the application of those sentence
or paragraphs to this particular kind of legislation, which seem
either to show that the court then thought this would be constitu-
tional, or that it would be unconstitutional. It is the same old story.
If you are allowed to select sentences from the Bible, or any such
document, you can prove almost anything by it, and so you can
with sentences selected at random from the decisions of the United
States Supreme Court.
I Now, just to show you what that kind of argument leads to, I am
going, to read a few sentences from the last decision by the United
States Supreme Court on this subject, or as near to the subject as the
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Supreme Court has ever gotten. This is taken from the case of
Hoke v. United States, the opinion written by Mr. Justice McKenna,
holding constitutional the Mann White Slave Act.

Plaintiffs in error admit that the States may control the Immoralities of their
citizens. Indeed, this is their chief insistence, and they especially condemn the
act under review as a subterfuge and an attempt to interfere with the police
power of the States to regulate the morals of their citizens, and assert that it
is In consequence an Invasion of the reserved powers of the States. There Is
unquestionably a control In the States over the morals of their citizens, and, It
may be admitted, It extends to making prostitution a crime. It Is a control,
however, wiich can be exercised only within the jurisdiction of the States, but
there is a domain which the States can not reach and over which Congress alone
has power, and If such power be exerted to control what the States can not, It
Is an argument for-not against-its legality. Its exertion does not encroach
upon the jurisdiction of the States. We have cited examples; others may be
adduced. The pure food and drugs act is a conspicuous Instance. In all of
the Instances a clash of national legislation with the power of the States was
urged, and In all rejected.

Our dual form of government has its perplexities, State and Nation having
different spheres of jurisdiction, as we have said, but it must be kept in mind
that we are one people, and the powers reserved to the States and those con-
ferred on the Nation are adapted to he exercised, whether Independently or
concurrently, to promote the general welfare, material and moral.

And in the same case, discussing the extent to which that act might
interfere with the manufacture within the State, it is said:

It may be that Congress could not prohibit the manufacture of the article in a
State. It may be that Congress could not prohibit In all of its conditions its sale
within a State. But Congress may prohibit its transportation between the
States, and by that means defeat the motive and evils of Its manufacture.

Mr. SMITHr. The manufacture of what? Does that tell?
Mr. PARKJISON. They were discussing the pure food and drugs act.
Now, notice that last sentence-
But Congress may prohibit its transportation between the States, and by that

means defeat the motive and evils of its manufacture.
Now, we read these sentences at this point, not for the purpose

of discussing that particular matter referred to by this opinion, but
to show to you that if this matter is to be decided by general state-
ments in the decisions of the Supreie Court, you can collect just as
many on one side as you can on the other, and in almost every instance
they will be shown to have been made without consideration of the
particular problem which you now have to deal with. The Supreme
Court has constantly said that they do not mean their decisions under
the commerce clause to be pushed beyond the particular phase of the
case then before it.. I say this, as I said a moment ago, merely that we
may approach this problem in the right attitude of mind toward these
general considerations which affect the real problem before us, which
is: Has Congress the power, under the Federal Constitution, to enact
and enforce legislation of the kind proposed in this Keating-Owen
bill.

That problem depends upon the provisions of the Federal Con-
stitution. It does not depend upon our ideas of what ought to be in
the Federal Constitution, but what is there. It does not depend
upon our ideas as to what ought to be the relation between the Fed-
eral Government and the States, but what that relation is, under the
provisions of the Federal Constitution. It does not depend upon our
ideas of what ought to be the balance of powers between the Federal
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'Government and the States, but what is the balance as provided for
by the Federal Constitution, and we can not arrive at any constitu.
tional solution of that question except by getting down to brass tacks,
and that means to the actual provisions of the Federal Constitution
which are involved in this question.

The Federal Constitution gives to Congress the power to regulate
interstate commerce In the same clause, in the same words, it gives
to Congress the power to regulate foreign commerce and commerce
with Indian tribes. If we consider only the extent of the power to
regulate commerce given to Congress by the Federal Constitution,
that is the only provision in the Federal Constitution, except Article
I, section 9, which reads:

The migration or Importation of such persons as any of the States now exist.
ing shall think proper to admit shall not be prohibited by the Congress prior to
the year 180.

The balance of the provision is immaterial.
Now, for the purpose of keeping this problem clearly in mind, I

want you to consider for a moment the extent of the power to regu-
late commerce, assuming that there is nothing else in the Constitu-
tion which deals with the problem, and there is nothing else except
the fifth amendment, which is a separate and distinct matter, as I
have to show you in a moment.

From the point of view of the question, what is the power of
Congress over commerce, in so far as the relation between the Fed-
eral Government and the StaLs is concerned these are the only two
provisions in the Federal Constitution which are in point. The fifth
amendment does not refer to the power of Congress over commerce,
in so far as that power involves the relation of the Federal Gov-
ernment to the States. It is a guarantee to individual persons of
certain rights which the Congress can not take from them, but it
has nothing to do with the question of what, as between the Federal
Government and the States, is the extent of the Federal power over
commerce.

The CHAIRMAN. You mean the life, liberty, and property clause?
Mr. PARKINSON. The life, liberty, and property clause. The ex-

tent of the power of the Federal Government over commerce must
be determined under that grant of general power to regulate inter-
state, foreign, and Indian, and the problem before us is, first, does
"regulate" include power to prohibit? We all know that Con-
gress has frequently prohibited the shipment of certified articles,
persons, and things in interstate commerce.

The CHATRMAN. Can you enumerate them?
Mr. PARKINSON. I shall do so in a moment, Mr. Chairman. We all

know that Congress has excluded and prohibited the importation of
specified persons and thing in foreign commerce.

Mr. DENsoN. Does it bother you to have us ask questions, or would
you prefer to get through with your statement first ?Mr. PARKINSON. It does not make much difference to me. I was
just coming to that enumeration.

Congress has prohibited the importation in foreign commerce, in
the embargo acts, in the inferior grade of tea acts, in the various
provisions excluding foreign convict-made articles, fur seal skins
taken in violation of law, and eggs of game birds.
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The CHnAmmN. Did any of those get up to the Supreme Court
under a contest as to the legislative power ?

Mr. PARKINSON. The embargo acts were passed upon in the early
history of the Supreme Court.

The CHAMMAN. Directly?
Mr. PARKiNsON. Directly, and in the case of-
Mr. DzENsoN. I understand embargo applies to exports instead of

imports; is that right?Mr PAnxNsoN. In United States v. Marigold (9 Howard, 560),

decided in 1850, quoting the language of the court:
Since the passage of the embargo and nonintercourse laws and the repeated

judicial sanctions those statutes have received, it can scarcely at this day be
open to doubt that every subject falling within the legitimate sphere of com-
mercial regulation may be partially or wholly excluded when either measure
shall be demanded by the safety or by the important Interests of the entire
Nation.

The CHAIRMAN. What date was this?
Mr. PArKINso.N. That was 1850.
The CHAIRMAN. Well, then, that would be a period between about

1812 and 1850, before judicial statement was made on the subject of
the embargo acts.

Mr. PARKINSON. Oh, no; there had been previous decisic-is. That
is just a summary by the Supreme Court of what it had held.

I take it, from what Gov. Kitchin said the other day, that most of
the opponents of the constitutionality of the proposed legislation
would be willing to admit that Congress has, as he puts it, I think,
absolute power to prohibit importation. If it has that power, where
does it get it, except from the power to regulate foreign commerce?
He asserted, as many of the opponents of the constitutionality of this
kind of legislation do, that there is a difference between the power of
Congress over foreign commerce, and the power over interstate
commerce.

Now, let us see what the Supreme Court of the United States says
about that question. In Bowman v. Chicago & North Western Rail-
way Company (125 U. S., 465), decided in 1888, the Supreme Court
said, quoting their language:

The power conferred upon Congress to regulate commerce among the States
is Indeed contained in the same clause of the constitution which confers upon It
power to regulate commerce with foreign nations. The grant is conceived in
the same terms, and the two powers are undoubtedly of the same class and
character and equally extensive.

And again, in Crutcher v. Kentucky (141 U. S., 47), decided in
1891, quoting the language of the court:

It has frequently been laid down by this court that the power of Congress
over Interstate commerce is as absolute as it is ove' foreign commerce.

Mr. DENISON. Is that essential to the decision, Doctor, there, or
dictum of the court, in your judgment?

Mr. PARKINSON. I say they were not essential to the decision of the
case, but that they do represent the right interpretation of the pro-
visions of the Federal Constitution, I have not the slightest doubt.

I asked you a moment ago to exclude the fifth amendment, which
protects individuals against deprivation of life, liberty, or property
without due process of law, and to confine your attention to the nature
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and extent of the power of Congress over commerce, from the view-
point of what is included in interstate commerce and what is the
meaning of "regulate," and what is the relation of the Federal Gov-
ernment of the States under that power. From that viewpoint, leav-
ing out of consideration the protection of the individual accorded by
the fifth amendment, this declaration of the Supreme Court is abso-
lutely the only interpretation of the power of Congress over interstate
and foreign commerce. The power is granted in the same words, in
the clause. There is nowhere in the Constitution any variation, any
difference in the extent of that power, either over foreign or inter-
state commerce, and the power to prohibit importation in foreign com-
merce has not only been frequently exercised by Congress, and an-
proved by the Supreme Court, but, as I say, Gov. Kitchin and like
earnest opponents of the constitutionality of this legislation freely
and absolutely admit it. In his own language the other day he said:
"There can be no doubt that Congress could forbid the importation
into this country of sound wheat from Argentina."

Mr. S1ITih. Do you thing Congress could prohibit the shipment of
farm products from one State into another?

Mr. PARKixSON. I prefer not to answer that very general ques-
tion at this point. I have said that if you consider only the com-
merce clause, the power over interstate commerce is just as exten-
sive as the power over foreign commerce. The difference between
those powers comes when we consider the other provisions of the
Constitution which relate to this question. Gov. Kitchin constantly
in his argument the other day told you that the power of the Federal
Government over interstate commerce was exclusive and was lim-
ited only by dther provisions of the Federal Constitution. He cited
from decisions, and he read from Watson on the Constitution, con-
stantly repeating that statement that the power over interstate com-
merce is limited only by other provisions in the Federal Constitution.

Mr. SUMNERs. Doctor, would it be interrupting you to observe that
I did not so understand the Governor's argument?

Mr. PARKINSON. Not the slightest.
Mr. SUMNERS. I understand his argument to be that while the

power of the Federal Government over foreign commerce was com-
plete, the power of the Federal Government over interstate com-
merce was limited to the exclusion of those articles which are bad
within themselves, and would not permit the Federal Government
to exclude sound articles and articles which are harmless.

Mr. PARKInSON. That is quite true, but that is different, a step or
two beyond the point I am now discussing. The point I was now
discussing was the extent to which Gov. Kitchin had stated the doc-
trine that the power over interstate commerce was restricted only by
what appears in other parts of the Constitution. You are referring
to his interpretation of those other provisions of the Constitution, to
which I am coming in a moment.

Before I proceed to that, I want to take up briefly another of his
arguments, and that is with relation to the power which the State
governments surrendered, and meant to surrender to the Federal
government when they adopted the Constitution, with the clause piv-
ing Congress power to regulate interstate commerce. He forcibly
presented the facts with respect to the exercise that had been made by
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the individual States of their power to forbid importations and ex.
portations. He said that very situation, that very power in the States
ad produced the state of confusion which made necessary the Federal

Constitution, and that is quite true. Answering the question of the
chairman, he admitted that the States, by adopting the Federal Con-
stitution, transferred to the Federal Government all the power of
that kind-I beg pardon, that the State governments gave up all the
power of that kind which they had previously possessed, so far as it
affected interstate commerce, but he denied that they had transferred
that power to the Federal Government.

Mr. KncriN. Doctor, would it bother you to interrupt you there
with the permission of the committee? I'may not have made myself
clear on it. You are correct in the statement that I said they gave
up that power over interstate commerce. My intention was to say
that they gave to the Federal Government their power over com-
merce and limited that surrender to the Federal Government by the
fifth amendment, and by the power reserved to the States, ana my
position was that the reservations in the Censtitution, and the guar-
antee in the Constitution forbade the Federal Government, or the
State government, from prohibiting the transportation in interstate
commerce, of sound, healthful, fairly branded articles, and that the
power is nowhere in this country to exclude, we will say, sound wheat
from South Dakota from going into Missouri.

Mr. PAnKxsoN. As a matter of fact, the States adopted the
Federal Coristitution without regard to 4he fifth amendment. They
adopted the constitutional provision transferring this power over
interstate commerce to the Federal Government, and they did it in
words which do not anywhere suggest the limitations upon their
intentions, which Gov. Kitchin now suggests. They transferred the
power to regulate interstate commerce. They kept'to themselves, at
least, none of the power which they had preiously exercised. That
they meant to transfer that power to the Federal Government in its
fullness, and that they believed they had done so, by giving to the
Congress the power to regulate interstate commerce is evidenced by
that provision of the Federal Constitution to which I referred a mo-
ment ago, namely, section 9, of Article I, which says-

The migration of such persons as any of the Stpttes shall think proper to
admit shall not be prohibited by the Congress prior to 1803.

Now, if they did not believe that they had transferred to the Fed-
eral Government, under the commerce clause, the power to prohibit
migration of slaves from one State to another, why did they put this
negative provision into the Constitution? And it is the only other
provision in the Federal Constitution directly referring to the power
of the Federal Government over interstate commerce. Here is an
express prohibition on the Federal Government effective until 1808
which negatives the power which otherwise Congress would have had
under the commerce clause to prohibit the migration of slaves be-
tween the States. Chief Justice Marshall, in Gibbons v. Ogden, said:

The section-

Referring to-the section I have just quoted-
which restrains Congress from prohibiting the migration or importation of such
persons as any of the States may think proper to admit until the year 1808 has
always been considered au an exception from the power to regulate commerce
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and certainly seems to class migration with Importation. Migration applies as
appropriately to voluntary as Importation does to Involuntary arrivals; and, so
far as an exception from a power proves Its existence, this section proves that
the power to regulate commerce applies equally to the regulation of vessels
employed in transporting men who pass from place to place voluntarily as to
those who pass Involuntarily.

Now, the interpretation which I am now making of this section was
not before the court.

The CHAIRMAN. Will you read the section once again, please I
Mr. PARKINSON (reading):
The migration of Importation of such persons as any of the States now exist-

ing shall think proper to admit shall not be prohibited by the Congress prior to
the year 1808.

The CHAIRMAN. I have always in the past without any effort at
special discrimination, thought that meant foreign commerce with
regard to the slaves. Do you consider it to mean commerce with re-
gard to slaves between the States themselves?

Mr. PARKiNSON. I think it would no doubt be applied to it. The
migration of such persons as any State shall think proper to admit
shall not be prohibited by Congress.

Mr. DENisoN. Do you understand migration to refer to passage
from one State to another?

Mr. PARKINSON. Most assuredly I do. I am certain that if Con-
gress had passed a law, for example in 1800, prohibiting the migra-
tion from Georgia to New York o slaves, that this section would
have been urged and applied against the constitutionality of that
law. I think it is beyond doubt that it would have been so.

The CHAIRMAN. While we are on the topic, I ought to know, but I
do not, and I ask for information, was the Missouri comprcmise act
in effect a prohibition on the movement of slaves from State to State?

Mr. PARKIN-SON. In effect probably it was.
The CHAIRMAN. In the Dread Scott case did not the Supreme Court

determine that the act was unconstitutional?
Mr. PARKINSON. No; it was not an exercise-
The CHAIRMAN. This is not in the nature of challenge, Doctor. I

am asking for information.
Mr. PARKINsoN. It was not an exercise of the commerce power that

was involved in that case. Mind, I am not citing this provision of
the Constitution as a proof that Congress has or has not the power
to exclude from interstate commerce the products of child labor, but
I am only citing it as refuting the argument that the States did not
intend to give to Congress full and exclusive power over it which
they had previously controlled themselves; but I say that this clause
simply indicates, as Chief Justice Marshall says by implication, that
the persons who adopted the Constitution understood that the com-
merce power, without this prohibition, would have given to Congress
the power to deal with the migration of such persons as the States
might choose to admit, and that is the only purpose of my referring
to it at this point.

Now, I said a moment ago that there could be no doubt, under the
language of the Federal commerce clause, and under the decisions
of the Supreme Court, that so far as the commerce clause only is
concerned there is no difference between the power over foreign
commerce and the power over interstate commerce, and the oft-
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exercised and approved power to prohibit importation in foreign
commerce is a precedent for the exercise of power by Congress to
prohibit commerce in specified persons and things in interstate com-
merce, with this exception and here is where the problem facing
this committee, and facing Congress, and which will face the Supreme
Court, arises.

While, as between the Federal Government and the States, Con-
gress has full power and exclusive power over the subject of inter-
state commerce, as between the Federal Government and individuals,
the fifth amendment to the Constitution of the United States pro-
tects the individual against deprivation of life, liberty, or property,
without due process of law, and that provision applies aswell to acts
of Congress and the Federal commerce power as any other power
which Congress possesses, and that is the provision which does not
apply to foreign commerce, and that is where the distinction between
foreign commerce and interstate commerce arises. It is not a dis-
tinction which affects the relations of the Federal Government to
the States in controlling interstate commerce, but it is a distinction
founded upon the guaranty to individuals within this country.

The effect of the fifth amendment on all the powers of Con-
gress, not only on the commerce power, is to protect individuals
against arbitrary, unreasonable governmental action affecting their
property or personal rights, in just exactly the same manner that the
fourteenth amendment protects individuals against arbitrary, unrea-
sonable governmental action on the part of the States affecting per-
sonal and property rights. There is no difference between those two

uiaranties. 'T'hey appear in the same part of the Constitution, the
amendments to the Constitution. They both of them relate to guar-
anties afforded to individuals. One of them relates to and controls
the Federal Government in its action with respect to individuals,
and the other relates to and controls the action of the States.

Now, the effect of that provision as controlling the kind of statute
which may be enacted by Congress is certainly no more restrictive
than its effect as controlling the kind of statute which the States
may pass. We all know that despite the due-process clause the
States possess what we call a police power, possess a power to affect,
to take away property rights, to restrict personal liberty in condi-
tions making such restriction or deprivation reasonable and proper
for the public health, safety, morals, or welfare. That is the doc-
trine of the police power under which the State passes such legisla-
tion, notwithstanding the due-process clause of the Federal Con-
stitution.

Mr. NOLAN. Was it not passed upon lately by the Supreme Court
of the United States in the California case, the woman's eight-hour
law?

Mr. PARKINSONw. It was, and a very extensive police power recog-
nized.

Mr. NOLAN. And the right to differentiate?
Mr. PARKINSON. The right to classify and differentiate between

classes. The point I want to make here is that the due process clause
in the fourteenth amendment has always been interpreted as permit-
ting the States to enact legislation for the public welfare, under
what is called the police power. The power of the States to pass
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that kind of legislation, notwithstanding the due process clau is
either, depending on which way you care to look at it, an exception
ingraftedby the courts on the due process clause, or it is an assertion
of inherent but not expressed rights of the States to legislate for the
public go d, notwithstanding this declaration in favor of individual
rights The due process clause in the fifth amendment, which re-
quires Federal action, as it affects the individual, is balanced by
an express power in another part of the Constitution, author izing
Congress to regulate interstate commerce. On the one hand you
have the express power to deal with interstate commerce, coupled
with a provision that in so dealing Congress shall not deprive any
individual of life, liberty, or property without due process of law,
and on the other hand, either an inherent right to legislate for the
public good, coupled with the provision that in so legislating the
States shall not deprive any individual of life, liberty, or property, or
you have a provision that the States shall not legislate to deprive any
individual of life, liberty, or property without due process of law,
with a judicial interpretation ingrafted upon that provision to the
effect that, despite this limitation, a certain indefinite power to legis-
late for the public good, known as the police power, is, notwithstand-
ing, maintained by the States.

Now, in any event, the point that I want to make is this, that in
determining how far Congress may regulate interstate commerce,
and thereby restrict individual rights of property, or of liberty,
notwithstanding the fifth amendment, the test is no more strict, the
power is no more confined than is the State police power to do the
same sort of thing within its sphere, notwithstanding the same sort
of guaranty contained in the fourteenth amendment.

But I do not want to put the argument in favor of the consti-
tutionality of this legislation on a discussion of general principles
alone.

Mr. DENi soN. Do you understand, Doctor, or is it your opinion
that the Federal Government has the same inherent rights of police
power that is recognized and accorded to the State Governments?

Mr. PARKixSON. No, I think they have no such inherent power.
All the Federal powers are expressed. They have express power
to regulate interstate commerce. That express power is in turn af-
fected by the provision that in regulating interstate commerce, as
well as exercising any other powers which the Federal Government
has under the Constitution, it may not deprive of life, liberty, or
property without due process of law. The difference between the
police power of the States and the Federal power of Congress is that
the one is generally not express and the other is an express power,
qualified by a limitation. However, the Supreme Court has in re-
cent cases frequently asserted-

The ClA.R*MAN. Doctor, may I not say that some misnomer is im-
plied in this matter? The police power of the State, after all, is an
exception to the limitation on the State power. It is not a power in
a positive sense, any more than it would be in this case. It is ;&
question of whether the limitation of the State legislative power is
applicable, and for various considerations they make an exception.

Mr. PARivisoN. That is true.
The CHAIRMAN. It is not a grant of power to the State in any

sense?



STATEMENT OF PROF. THOMAS 1. PARKINSON. iS

Mr. PAvurnsoN. No, it is not. The point I want to make is this,
that in interpreting the effect of the fourteenth amendment as re-
strictive of State action, the Supreme Court will not be more favor,
able to legislation than in interpreting the similar provision of the
fifth amendment which restricts the express power of Congress to
deal with interstate commerce.

As I was about to say, there are frequent statements in the recent
decisions of the Supreme Court dealing with this commerce clause.
Indeed it is stated that Congress has a police power under the com-
merce clause. Now, I think there is some misunderstanding and
some misnomer involved in the application of the police power to
the exercise of the commerce power. What is really meant in those
cases is that Congress has the power under the commelre clause to
regulate commerce in the interests of the public health, safety,
morals, and welfare, and is not confined to the regulation of com-
merce to the interests of commerce, or its instrumentalities alone.

Now, as I said a moment ago, we might just as well get down to
what has been done and approved by the Supreme Court, as the very
best basis for judging what we can do on this proposed legislation.
The Supreme Court of the United States has upheld the lotteries
legislation, it has upheld the congressional legislation forbidding
transportation of prostitutes, the Mann White Slave Act. In neither
case was there any purpose of protecting commerce itself, or the in-
strumentalities of commerce. Those two acts were both upheld by
the Supreme Court because the court held that the power to regulate
commerce included the power to regulate it in the interest of the pub-
lic safey, the public health, the public morals, and the public welfare.
Now, you can quarrel with that all you please, but that is what the
Supreme Court of the United States has said. Those two acts were
upheld because Congress has the power to regulate interstate com-
merce in the interests of the public health, public safety, public
morals, and public welfare. Those two decisions are precedents in
favor of this legislation, and we could stand on them, unless there
is somethingin the argument that there is a distinction between legis-
lation which regulates commerce in the interests of protecting the
persons who receive the products transported at the end of their
journey, and the legislation to regulate commerce in the interest of
protecting some individuals or preventing some abuses which occur
prior to the transportation.

I say that this whole argument comes down to where Gov. Kitchin
put it the other day, to the question of whether these two cases are
precedents in favor of this legislation, or whether there is a dis-
tinction which makes them useless as precedents, between legisla-
tion, which aims to protect the consumer, and legislation which aims
to protect the producer. That is the situation m a nutshell. Gov.
Kitchin read to you the other day from a book by Prof. Willoughby,
of Johns Hopkins University, expressing the professor's belief that
there was a distinction between the producer and the consumer in
this respect. He stated to you at the same time that he understood
Prof. Willoughby had changed his opinion, and he has. Here are
his words with respect to that distinction.

Mr. EME.Y. From where?
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Mr. PAMNsoN. Fromii an unpublished memorandum:
This distinction between conditions of production and purposes or methods

of use of commodlUes, though a real one, will probably not be held controlling.
In neither case has congress a direct regulative power-over neither the con-
ditions of productlo nor the mode or use of consumption. If, therefore, In
elther'case the prohibition can be construed to be, In fact, a regulation of
Interstate or foreign commerce, neither the ultimate effect nor the -egislative
Intent embodied In the law may be Inquired Into by the courts. In result, then,
it Id to be admitted that the lottery case Is authority for the doctrine that Inter-
state carriers may be prohibited from carrying, or shippers or manufacturers
from sending, from State to State and to foreign countries, commodities pro-
duced under conditions so objectionable as to be subject to control as to their
manufacture by the State under an exercise of their police power or of the
character designed or appropriated for the use which might similarly be for-
bidden by law.

Prof. Goodnow, formerly professor of constitutional law at Colum-
bia University, and now president of Johns Hopkins University, has
equally emphatically stated his belief that there is no distinction be-
tween the protection of the consumer and the protection of the pro-
ducer.
. Now, I want to call your attention to this matter, because I believe
it is of vital importance Upon it depends the question of whether the
lottery case and the white-slave case may be depended upon by this
committee, by Congress, and eventually by the Supreme Court, as
authorities for the constitutionality of this legislation.

Mr. NOLAN. That was the same point covered in the recent de-
cision of the Supreme Court in the prize fight film cases?

Mr. PARKIzCsoN. No; it was not.
Mr. E~msy. Is the Congressman referring to the Mutual Film Co.

v. the State of Kansas, just decided?
Mr. NoAN. Just here recently where they had to decide as to the

right to send prize-fight films from one State to another, either
Johnson and Jeffries or Johnson and Willard.

Mr. EMERY. I think the question at issue, Mr. Congressman, in
all those cases was the regulation of the State forbidding their ex-
hibition.

Mr. NOLAN. The transportation between States. You can exhibit
them in a State in which they might be taken, but you can not trans-
port them over the State line. Congress passed that law merely to
prohibit the exhibiting of the Johnson-Jeffries prize-fight films at
Nevada.

Mr. PARKINSON. Let us consider for just a moment the real effect
of the lottery and* white-slave cases. The Supreme Court never
upheld the lottery legislation because it was either aimed at or
effective for the purpose of preventing a few individuals being af-
fected in their morals by the purchase of lottery tickets. It never
upheld the white-slave act because the act was aimed at or in opera-
tion would accomplish the prevention of certain practices at the con-
clusion of a journey, or because it would protect certain individuals
who made that journey from practices that were detrimental to
them. Neither of those decisions was based on. the doctrine that it
was a protection of a limited number of individuals who were imme-
diately affected by the transportation or what happened at the end
of the journey. The reason for the approval of those acts by the
Supreme Court was that the transactions against which they were
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aimed violated the high standard of public morals and the high
standard of public welfare which it is the duty of the Government
to maintain.

It was not the individual consumers or persons affected at the end of
that journey that Congress protected; it was the public welfare which
found relation to the effect upon those consumers and those individ-
uals. It was not the individuals who were transported in interstate
commerce who were protected by this Mann White Slave Act; at
least it was not the protection of those individuals that was of vital
importance in the decision of the Supreme Court. It was the protec-
tion of the high standard and ideal of public morals and public wel-
fare which these transactions violated. And so it is with all our
police legislation enacted by the States and upheld under the four-
teenth amendment. The test is not whether the legislation protects
or benefits any individual or class of individuals. The test is whether
the legislation has relation to the public health, the public morals, the
public safety and the public welfare, and unless the court can find a
relationship between the benefit to the individuals and the public
benefit, the legislation will not be upheld.

And so it is with this lottery case, and the Mann white slave case.
Congress has the power to enforce what it believes to be a proper
standard of public health, of public morals, of public safety, and
public welfare, to enforce it by regulation of interstate commerce, and
it does not make the slightest bit of difference whether the persons
who are primarily engaged in the transactions which violate that
ideal or that standard happens to be on one end of the line or the other
end of the line. There is nothing in the power to regulate interstate
commerce which grounds any such distinction, and the distinction,.if
it can be found at all, must be found in the fifth amendment. As I
have said to you, the fifth amendment interpretation is wholly upon
the relation of the practices aimed at and the public health, morals,
welfare, and safety.

The very fact that most of the States have passed child-labor
legislation shows that there is a demand for such legislation in the
interests of protecting the public health, morals, safety, and welfare.
The Supreme Court of the United States has upheld such legislation
passed by the States under the fourteenth amendment. If Congress
now declares that there is need of Federal regulation on this subject
because the States are powerless to fully prohibit child labor and
trade in the products of child labor, so long as one or two States
refuse to pass child-labor laws; if Congress declares that the con-
tinuance of child labor and trade in its products and the use of the
instrumentalities of interstate commerce to find a market for those
products.

If Congress declares that the continuance of the trade violates
what Congress believes to be a desirable ideal and standard of public
welfare and public health, will the Supreme Court of the United
States undertake to review that declaration on the part of CongressI

Mr. SUMNERS. Might I ask you a question right there, Doctor?
Upon review of this matter by the Supreme Court, to what extent
would it inquire into the wisdom of the judgment of Congress, or
would it undertake to go beyond the judgment of Congress at all, in
your judgment?
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Mr. PARxSoN. It would not undertake to go beyond the jfiI-
ment of Congress unless the judgment of Congress was absolutely
arbitrary.

Mr. SuMNrs. Absolutely what?
Mr. PARKINSON. Arbitrary. I do not believe the Supreme Court of

the United States would ever permit Congress to do that which was
purely and wholly arbitrary.

The CHAIRMAN. And not even then, unless they violated the right
of an individual to life, liberty, and property.

Mr. PARKINSO.N. That is what I mean, Mr. Chairman. The fifth
amendment to the Constitution would prevent any action on the part
of Congress, even under the interstate commerce clause, which was
arbitrary, confiscatory, and not demanded by those in the community.
It is exactly the same test that is applied constantly in the State su-
preme courts and in the United States Supreme Court in the appli-
cation of police power.

The CHAI RAN. Doctor, is it not finally a legislative test and a
sociological test, rather than a juridical test?

Mr. PARKINSON. It is, sir. Our courts have in the past exercised,
and probably will in the future exercise, the power to determine
whether or not the action of the legislotive body be reasonable. That
is the test. Police legislation is constitutionalunder the fourteenth
amendment if it is reasonably adapted to correct evil conditions exist-
ing in the community. If it is very unreasonable, it is unconstitu-
tional, which brings the whole matter down to the question as to
whether a certain condition justifies legislative action.

Mr. SUMNERS. It would be construed in the light of the limitations
upon the exercise of police power contained in the Constitution.

Mr. PARKINSON. Similar limitations are contained in the due-
process clause of the fifth amendment-not the same, but similar, pro-
visions-that Congress, in its exercise of power, shall not deprive any
individual of life, liberty, or property without due process of law.

The CHAIRMAN. May I ask you a question now, Doctor? Would
it be your idea that the life, liberty, and property limitation applying
to that power under the Federal Constitution would also apply to
the regulation of foreign commerce, denying citizens, for example, the
right to ship to some other nation an inoffensive article or purchase
from another nation an inoffensive article?

Mr. PARKINSOx. I believe the Supreme Court would hold that there
was no vested right in an individual to deal in forign commerce.

The CHAIRMA,. Then that would afford a ground of distinction be-
tween the foreign power under this clause and the domestic power.

Mr. PARKINSON. I think that is the distinction which runs through,
and the only distinction. If there is not this distinction, then the
precedents under the foreign-commerce clause are absolutely appli-
able to any regulation or prohibition of interstate commerce, because

there are different conditions between them, except as the fifth amend-
ment may affect them.

Mr. SUMNEq.s. Doctor, will you pardon me a moment? I do- not
like to interrupt you any more than necessary, but this is to me a very
important point. I understand you to state, and I think we all agree,
that in the exercise of the control of Congress over foreign commerce
there is no limitation, and here in this country it is limited by the fifth
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amendment and further limited by the restrictions ordinarily placed
upon the exercise of police power. That is the point I did not quite
get clear.

Mr. PARKI.NSO.N. The police power of the States is an exception to
the restriction upon the States contained in the fourteenth amend-
ment.

Mr. Sul.iNERs. Yes, sir; I khow that.
Mr. PARKI.NsoN. The power of Congress to deal with the subject

of interstate commerce is restricted by the fifth amendment in the
same manner that the power in the States is restricted by the four-
teenth amendment. Now, the only value of referring to the police
power at all is this: That where the courts have accorded to the States
a power which is generally called the police power to regulate for
the public good, notwithstanding the fourteenth amendment, they
will certainly accord to Congress the right to exercise its express
power to regulate interstate commerce for the public good, notwith-
standing the restriction of due process in the fifth amendment. That
is the only valuable point.

Mr. SUMvERs. Now, my original question was whether or not in
the exercise of this power by Congress it would be restricted to the
restrictions which will ordinarily limit legislative bodies of the State
in the exercise of police power? In other words, Jt has got to be
reasonable?

Mr. PARKENSON. I think that is true.
Mr. SuMNERs. Now, let me get it right clear. Your position is that

Congress has unlimited power with reference to interstate commerce
transactions between the States, except as it is limited by the article
in the Constitution to which you have referred?

Mr. PARKiNSON. Yes, sir; that is right.
MI. SUMNERS. Then when Congress comes to exercise that- orig-

inally unlimited but later restricted power it must still exercise it
under the general limitations that govern in the exercise of police
power by any sovereign.

Mr. PARKINSON. That is precisely right, for the re-'on that the
courts will interpret due process as meaning the prevention of arbi-
trary action. So we want to make it perfectly clear that we do not
feel called upon in support of this legislation, and we feel that you
are not called upon, and certainly the Supreme Court of the United
States when it faces this question, if it is presented to it, will tell
you that it is not called upon to determine the question of arbitrary
power on the part of Congress to prohibit anything from using the
facilities of interstate commerce. I think that is where much of Mr.
Emery's argument the other day lost its point. In order to sustain
the constitutionality of this child-labor legislation we do not have
to show any arbitrary power in Congress to exclude anything that
Congress pleases to exclude from interstate commerce. On the con-
trary, we say that the power to exclude is absolute except as restricted
by the due process clause of the fifth amendment, and that means
that the exclusion or prohibition must be reasonable.

If it is unreasonable or. confiscatory the Supreme Court of the
United States will unquestionably declare it unconstitutional, just
as it declares police legislation unconstitutional when enacted by the
States under circumstances which are without reason or justifica-

23890--16----2
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tion. We say that there is reason and justification for this legrisla-
tion, found in the fact that in tile greater part of the country such
legislation has already been passed, though it is ineffe-tive to prevent
interstate trade in products of child labor. On that point I desire
to call your attention to the Adair case, where the Supreme Court
held unconstitutional State legislation which forbade an employer
to refuse to employ Or discharge ain 6nmployee because of his mni-
bershin in a tradle-union.

Mr. EMORY. 1 beg your p~ardlon, Doctor. Yoi (lid not mean State
legislation?

.Mr. IAIiSO.No; I Ileg your pardon. Theyr held iinconstitiu-
tiontil a law which forbade the'employer to discharged or employ an
empllloyee becaus., of his meilirhip in aI ti'ade-union. Th'le Supremle
Court* in holding that unconstitittional said this very significant
thing-no, I beg your pardon. it i~s contained inl the case of Coppage
v. Kansas, referring to tlie Adair case:

Tit(- dedip it tiiIlie Ada ir at k lit i :'u.',1l with it a lmos uit mlici i rreiit
of ailioril le,' II I flie Stat4- eiIri~t 1-4 lwit 11i0 liti too Say that S114-1 law., have
by U&)iailiioii ili 'iat I eiit tvat.'. ;is ii ie.ii'Iit III loil.:i

So in this eas.e the Supiemie 'om-t coud. anld probably will, say
that thle very fact that t(bet' (ciild-flhor statutes have been pnsszed ill
various. peis of tile ciu itrvmuicate that tie% 1* T3onable regitla-
tioums onl tilie eliplover deal inge with his ClIlI)loyeM. of his rights of
Pro lItv, and~ of tile vin~iloees lilicity of colitirat.

11r. ATm NG. IlOfe~SS0r. imiN' I i uter-Iti t oil jilist a mlonlient ?
Coilgressilan 811 S ithI asked voul a1 qIitezi'ni a few momilenits ago. and I
thought 1wssily thiat yin %voiid uiow feel that you were Ill a1 position
to answer it. That wa:s thle 'qie~tioii as to whether ('on-aress Could
prollibit (lie t ralispirtat iii1 of .,Puld wheat front the State of.1inl-
iiesmit.1 to thle Staite of Kanimsas. Youl wold liot luoll that that was a
resonlalille exercise of tile power vested ill Congress. wouldl you ?

Mr. 1C~zm~u.(onmrres'.SnianI. at this sta!.e 4'f thle learning Onl thle
subject I shuld Ile ohilligedI to take I-efug-e inl that portivin of .fudgo

hli~nsopinlion if' thle lottery Case, in wichl hle s:Iid-
Tha t iwiI Ir !i'; tiut li-m .w .f.re It,:. We will 11.1t 1ate lert:Iko to) lay dawnvi a

ge-nd 1.111V whule 1 N'ii'J ill sci I I.111 sm-ti cea is ,iiitil 0i4-y arrive.. U-0 qiliui titeri

You Call readilY 0ee tht this is true. Tlhe polvei' is. as I have Saidl,
geiea I a .- 1 nd mtire~ieted emcejpt vs itS ietiic '.d ly tile due1-picess
clausIe. and (ilie interpretation of tlhat Clause is amd allva'vs lmis bhlet
a qu1est mul of wilether re-Illatiofl is :1 ii':si iiwii or lPi reasitable ill-
terferenee wvith tile ighIts oif libel o. 'l piriiperty inl the imterest of
(ilie Comoiini gOod.

If it is iC.IsoJllbC it is Col'titiitioni:il : if it is 1unrea.sonlale it is
uinconstitilit ionall. It is iiiflms4ihle to determine 111W gYenerl salp-
Posed eas:.es 11vhiehi have clever aris- n. 'IlieY nmA all beC determined
in (lie lighlt of (liru facts aind condlit ii wh~ich ha ve delope~ld
around tile transactions w-1hich ('outgues-s Seeks tot regullate. Buit if it
is trule Cha~it tile act ion is a ilut rarv. amimd eita ilv as the (filestvi ious
nowv prer-nted to lte thait s:ound lil k. n arbitrary regulation, it
would L~e inloipt ititional.

The (i.tm.x.Of Course:, it is iiiilmssjlde now to coneoive of any
rationual object tliat Could Lci a~':ccoliipl 15lied bY fpialhiilit ing (le move-
uncnt of soun1ld wheat from ouie State to :iiotlier.

0 .
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Air. PARnI.-sox. That is precisely so.
The CHJAIRiMAN. Bult if a state of affairs developed, now incon-

ceivable, that would make it rational, as in the lottery case, for ex-
anmpie, then you would want to have thle reserve that .Judge Harlan
took~; is that your1 p)ositionl?

Alr. IMKlxSOx; E'xactly. Now, Air. Chairman, this is, as Gov.-
Kitelii said tile other afternoon , a doubtful and inidefiniite field.
The Supreme Court has c4)istantly said that it is impossible, in draw-
ig the line as to what is and what is tiot dite pr1oce.-s, to make it

Araigiit at once. The only way that you can make that line straight
is by fixing its points fist Onl one Side of thle line, ConlSt itultionial,
and fon the ~other side of tile line, ulCons~titiolal, Fo that tile hine
grliially tends to straighlten andI( become definiite. Bitt until we have
had1( a number of tlte:-e eases b-f ore the courts wve cani not draw a
Atight anmd fi xed line and say, " This is due pr-oces'sa l this iot."
I aml going to luse (Gov. KitclailIs Simile the otlher afternfoonl When hie
va.S sAztinig the dillienlty o)f fixing til exact all of chli-ei. lie said
it is dilhiciilt to (histiiiguiisl between a pig, aiid a hlog. and- it is. But I
tell you. * Iejt leimieii that whten it comes to this leiliat ion which
tlegrilatatete proper~ltV ill tile iit(ees Of tile puIblic good, it is
dillicult to (letel-njille whenl tile pig l,:is beCOInle :1 11og. Th'lere is no
(jiWlstioll of tile power ot ('oe'mimziellt to1 Stepj in anid level tile adl~aan-
(ages ulid take fi'oll) him %vh 11)Claims and exer-ts too mun1ch of property
anid iiihhieiice inl fa vor of him whio ha~s !ittle 01' n4Nle.

Mril. DENxISON. YOU think that tile Snu'emue Colit will take notice
of the fact that the different States have eiattd similar laws?

Mlr. Pl'iX-4).N. Yes, sit-.
Mr. l-ixit..w, wvill it take ?I& tike (if thle fac't that most of

thle laws ai-c diffih'meit, DcctuH What will it do' hii it counsiders
the thitlei'eitce lletwel tiih, :.0~ ' ii! elltilit"IU-4' ill the ditlerumit.
-States

Mr. 1'.ciil I think that when tile Stipr-eitie Court1 faces this
hi-Oleltf, finiiig that a miiiuev of States itaVe eictedl cliild-laijor
legislati101, %%i lii the declatrat itl (If ('Ii-es,; that t his par-ticilar
hNeislaitioti is dt-ir-able, thi't thieze atre the propel. ,tallflarti. that thle

titdStates Sumpremie Coli t will never aimi'le t oik I 1est 14)1 the
(lecisitli (of Cmi-riess. 1 :mseth uponl experlienc1,e ti r-i lug'o tnt tilie country.
The mlere fact thalt then't' is a i hre;ie let weemi the a ri('iis States in
the staiiitlaids whtichi thle), have -et will holt itli ;we tile Supreme Courlt
to Sa1% that 0";iigre-s huts been wi't uii ill u'imciliiisi ;ig tli4:,e Stand1(-
aids .a1114 54ttiig~ its mvil sttlillilat'4I.

MV. lDFNsI-i)N. Tll.i. if We' :4101ilt ch14t1 theC lilitMitm ill this
bill and14 make it higher. iio hit 01ill;., thle sent intlent inl 111 of tile
difih'relit St ates. V 'ii th Iink that til'e' cmit willl-

Mr. l'Aiiu xstpix ( inter-pt'inig). 1 dii1 11(4 'illite g-fet Yoile (1111>11011.
AMl'. .1 )exis . If We (')114 lil t -ige the -t a ii'harid t.f n.!!' ill t itis I 'ill

.11111 piut it highler tlt ..I that rc''5!ii /t?4 ill tile tiikl-et States. thle
C4Itlit Wvoll 1 id iI (''' Iid i i i"liteut ofi CamIigt-; ratheri t haltitlie S lt'i -
ueiit ill thle diffIh'it State

Mr. UpO~NS to. t)ilt.i 1 oili~t that thll V I i- always re'4* -rialle-
lness. It 'oiis p"It tfleit. hiltit -(. hii,"'I :s toI be (1u1tii'elv ouit (of

1)10114)1t itii tot w~it the cxpl ieI e If th lii'14 iI:l1- 11 ut i 1144. t belt the%,
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is unreasonable or arbitrary, or whether it bears real relation to the
public health, to the public safety, and to the public morals. If the
Supreme Court of the United States was confronted with a statute
containing an age limit of 18 years. the question before the court
would be whether the prohibition of the interstate shipment of the
products of labor of children under 18 yearg of age was justified by
a reasonable demand in the interest of the public health and public
welfare of preventing the labor of children tp to 18 years.

Mr. Dx:,isox. Now, you think that is a que: tion of law and not of
fact, do you, doctor, and that it would Ihe so construed by the Supreme
Court?

Mr. PARI~isON. I think it is a question of law and fact. Ultimately
it is a question for the court. There is no doubt about that fact.
The court will take the judgment of Congress unless the curt is
convinced that Congress has acted arbitrarily and witholl suillicient
justification. The line can not lIe drawn. lvry acctr'at.ly within
those limits.

Mr. Ki wcix. Doctor. of course. if vo have not considered this-
subject about which I desire to ask 'you. I can strike out the qtu:etion.
but I want to ask you this: From wour observation do you think at
this time that Congress would have the power to exclude froni inter-
state commerce the products of certain countries on the gifinld thM
the labor employed worked over 10 hours a day.

Mr. PAirlKINSON. I have not given particular consideration to that
problem, and, as I said a moment ago, tile question can not be satis-
factorily considered even, let alone satisfactorily answered, until the
particular conditions calling for such legislation and the particular
legislation are before us. I do not think it is possible. I do not think
it serves any useful purpose whatever to lay down any general rule to
solve all the possible cases which could arise under this power of Con-
gress to exclude certain things for certain specified reasons from inter-
state commerce. I just want to say a word as to the danger of such
legislation interfering with the balance of power between the Federal
Government and the States.- In the first place, the argument founded
upon that clause of the Constitution which reserves to the State alt
powers not granted to the Federal Government falls of its own weight.
It is arguing in a circle, because it depends upon prior consideration
of what powers have been granted to Congress. Nothing is reserved
to the States except what has not been granted to Congress. Your
first question is, therefore, what. was granted to Congress under the
power to regulate interstate commerce, and that clause which says
that all powers not granted to Congress are reserved to the States
throws absolutely no light on the extent of tie commerce power of
Congress. You have got to determine that question without reference
to the reservation of power to the States. Now, recent Congresses
have not hesitated when conditions demanded it to extend the power
of the Federal Government by one means or another.

A few years ago Congress passed the Esch phosplifirois iuatchh tax.
That was a tax on poisonous ihos horus. and its unquestioaed pur-
pose was to tax out of existence poisonous phosphorus and to prevent
the industrial disease known as " phiossv jaw." which resulted from
employees coming in coittact with the poisonous phosliolh-1rs. 'Ind a
condition which was wiiylv local. wholly intrastate, and wh,,lly n
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condition of manufacture. Congress interfered to accomplish what
otherwise would have been left to local regulation, because all parties
agreed that this vile disease should bei driven out of the country, and
the most economical and effective way to do it, not only from the point
of view of the Government but from the point of v'iew of the em-
ployers, was by Federal action. The power on which Congress based
that action was the taxing power. They placed the tax so high as to
make it impossible to use the lpoisonons'substance in the manufacture
of matches. No revenue is derived from the tax because the stuff has
cea'ed to be used. It is unprofitable to use it. It is wiser and more
profitable to use a substitute for it. Notwithstanding the declarations
in p irty platforms, to which your attention has been called, the Iemo-
cratic Party has not hesitated in the last year oir two to enact and
put on the statute books similar legislation based on the taxing power,
the purpose of which was precisely the same. Congress taxed out of
existence undesirable cotton future contracts. though it could not di-
rectly regulate the making of a cotton future contract. Congress has
undertaken to tax out of existence dealing in opium, though it can not
directly regulate that traffic.

Now , it matters not that this power has been exercised under the
taxing power. Of course, it is true that the Supreme Court has
accorded to that power a very wide and unlimited scope. I am not
citing these as instances which prove the power of Congress to pro-
hibit the products of child labor from interstate commerce, but I am
citing them as instances of the exercise by Congress of the broad
powers accorded to Congress by the Constitution for the public good
to accomplish purposes which are clearly local, but which cannot be
effectively accomplished by the States. There is involved in this
instance of the Federal power no real danger to these concrete cases.
They do not necessarily stand as precedents for future extensions.
They simply mean that Congress, when occasion demands it, may
exercise its great powers, and you may depend upon it that Congress
will not foolishly pass, without reason, some of the suggested legisla-
tion which might by possibility be introduced, on the basis of and
analogous to this child laber legislation.

The CHIRrMAx. I)octor. at this point let me ask you this question:
Suppose Congress fixed -)n age limitation of 14 years. The public
conscience of the State in the course of time or to accomplish some
ulterior object, say educational. would want to make it 16 years. In
your opinion, wodd the fact that Congress had acted on the subject
matter with a 14-year limitation prevent the State from making it
16 vears?

S1 '. PAR uNsox. Oh. not in the slightest. I think the question as
to what is a proper limit for the entire country, taking into considera-
tion the conditions in the different parts of tile country, would not be
entirely conclusive as to what would be a proper limit in a particular
State, taking into consideration the different conditions in that par-
ticular State.

Thle CUA.RM Nu.. You think, then, that the rule would not be ex-
clusive even if it were Federal?

Mr. PAKINmusox. I think that is true.
Mr. KITCIN. Yol do not mean to admit that Congress would

have the power to fix labor and age limits in the States f



-~ ~ ~ - - UM W- o IW00

22 STATEMENT OF PROF. THOMAS 1. PARKINSON.

Mr. PARKI.s-soNx. Not at all; no. I mean that the fixing of an age
limit in interstate commerce would form the basis for State age
limits.

The CNIFAUMAN. Well, the action of the States would apply to
both.

Mr. ALMON'. Is it not doing something indirectly that can not be
done directly?

Mr. PARKINSON. That is true, yes. But that is something that the
Congress frequently does. It diA it in the Eseh bill; it did it in the
cotton-futures bill; it did it in the match-tax bill; it did it in the
oleomargarine bill; it did it in the lottery case; it did it in the white-
slave case, and I think it is rather interesting to find that a bill has
been introduced by, the chairman of the Interstate Commerce Com-
mittee of the house which proposes to do it in another bill. That
bill provides that no person shall ship in interstate commerce, for the
purpose of slaughter, bull calves less than 2) years of age, or heifers
less than 7 years of age. I presume the chairman of the Inter-
state Commerce Committee of the House believes that that bill will
be constitutional. Now, there is nothing involved in that legislation
for the protection of the consumer.

Mr. SMITH. Seven years makes a pretty ol heifer, does it not?
Mr. P.RKIN-ON. It does ildeCd. for the purpose of slaughter. A

bull of one year and a half is quite as good as one two years or seven
years of age. The only relation of thmt legislation to the protection
of the consumer is that which sc.me, oe suggested to me the other day
when I spoke to him about the bill. namely. that it protects the ulti-
mate supply. and so does this proposed child-labor h.,,islationm. It
protects the ultimate supply.

Mr. LONDOx. doctor , in the ,seh match ewze did not Congress
undertake to protect the producer and worker in the industry? 

Mr. PrKIN'SON. In which legislation?
Mr. LoxoNx. In the Esch niatchl law.
Mr. I'ARK.N;uN. It dlid.
Mr. IONO ,N. So that Congres s IUSed its powel to IMMtect the worker

in the industry .
Mr. P. lKajNso.. No doumlt it did.
Mr. LONDON. And there the qite.tionl of Child labor was not in-

volved ?
Mr. PmzRKiNsoN'. No, sir.
The Cu.x::.N. The fifth amendment was not involved either,

according to the argument?
Mr. IoNDON. I mean the fifth amendment did not prohibit that

legislation.
The CHAIR.MAN. But it was not considered applicable to thestatute.
Mr. PARKINSON. Mr. Chairman, I should hate to argue the con-

stitutionality of one of those match bills against Mr. Emery, and
hope to get away with it without his suggesting that the fifth amend-
ment was involved.

Mr. LoN Do,. The fifth amendment is really a part of our bill of
rights.

Tile CHAIRMAN. The taxing power is not only subject to thc fifth
amendment-

Mr. E.% mF (interposing). I wanted to suggest one thing. Does
Mr. Parkiison intend to suggest to the committee that the limitation
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upon the taxing power in the Federal Constitution is identical vith
the limitation upon the commerce power?

Air. PARKINSON. I do not, but I do believe that if we should pass
this child-labor bill-

Mr. EMERY (interposing). Does it indicate anything to you that
Congress used a broader power for the purpose of excluding phos-
phorous matches than perhaps the narrower one that you have in-
dicated?

Mr. PARKINSON. It indicates to me only the purposes for which
I presented it, that there should be no great concern over introduc-
ing the ,'ederal poxier into a field which has been heretofore com-
pletely handled by local legislation. I only cite those match cases,
saying specifically that I do not cite them for the purpose of show-
ing the constitutionality of this legislation, but merely to show that
Congress has invaded the local field to accomplish t regulation in
favor of the producer.

Mir. EMERY. Will you pardon me there? I want to ask a question,
just for my own information, without interrupting you. You made
a suggestion in response to an inquiry as to the comparative reason-
ableness of such regulation, as to changes that might be made by the
States with reference to labor or anything else. or things that might
be niade by the Federal Government. the gentleman before me sug-
gesting that the Flederal Government might put the age limit up
instead of down. I want to ask if that indicated that you thought
that the comparative reasonableness of Federal as against State
legislation with reference to some subject over which the Federal
Government had control, like commerce, was to'be considered in
fixing the relative jurisdiction of the two. Would it make any dif-
ference how reasonable a State regulation was if the subject muatte."
was one within the Federal jurisdiction in considering whether the
Federal Government would take charge of it?

Mr. , "KAINso.. No: I think not at all.
Mr. E .%Ey. Take for instance a i)'lselger train operating in

interstate commerce--
The C.m.WLN (interposing). I low much more time (1 you think

you will need?
Mr"1'. PARiNSON. .\Iout two hmiinutc-. le4,am:e this is all I am going

to say.
Mr. K1L.TEMc,. May I ask a question.
Thie CHuAm.v.\x. All right.
Mr. KATING. Would tlhe Supreme Court be likely to consider the

fact as was testified to before this committee it the list session of
Congress that in States containing an absolute majority of the popu-
laion of the entire country standards identical witl those set up
in this bill have been enacted into State laws f, - the purpose of
governing child labor-would that be considered as evidence that
the regulation set ul) in this bill was reasonable?

Mr. PARKINSON. I think the Sulpreme Court might give some
weight to all those considerations. but no one could tell how much
weight they would give them. Now. in consideration of the prece-
dents which have been or which may be presented for voujr considera-
tion on this question, -1 ask you to consider the iml)ortance of keeping
always in mind this ditiiction: One set of cases dealing with what
is interstate commerce and what are its limitations. Those are cases

U
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like the employers' liability cases; the safety appliance aet cases.
and all those cases which itivolve the question of whether intet.tate
commerce extends to the point of mnanufact;Irig within tile State,
whether it extends to the point of regulation of the contract of em-
jployment between the employer and eml)oyee, when the employer is
engaged in interstate commerce, whether" interstate commerce ex-
teJlds to the point of compensation for accidents which occur while
employees are engaged in interstate commerce-the question, I say,
in those cases is what are the limits of interstate commerce? The
question there is the same as the question here would be if this child-
labor act undertook to say that employers who intefld to ship their
products into interstate commerce shall not employ children under
14. This legislation doesi not attempt to say that. An ealJ)lover
may, if lie chooses, emploY children under 1f anid sell the prodlicts
of their labor wivrever lie can' so Ing as he does not make use of
the instrumentalities of iliter.-tite colitiierce. That is all this legis-
lation does. Those ca!!e- which involve the question of what are tile
limits of interstate cOummuierce le not precedents in the consideration
of this subject, hecaise nobody' y dmbts that thie shipment of products
Letween States is interstate commerce, aid tie question here is not,
what, is interstate commerce, not what are the limits of interstate
commerce, but. first, does regulation include tile power of prohibition
anti, second, if it does how far has the individual a right under tile
fifth amendment to assert that the power over interstate commerce
shall not be exercised in a way to deprive him of life, liberty, or
property? I think that is all I have to say.

Mr. EmEII. I would like to ask a question. if I may. Is not the
inspection that is sought to I~e conferred upon th Secretary of the
Treasury predicated upon the fact that the goods which he is to in-
spect are being prepared for interstate commerce. because that is
where the question of intent arises?

Mr. PA1KiSO. But the question of inspection to carry out the
purposes of legislation which is otherwise proper. which is clearly
incidental, has been passed up1)on by the Supreme Court of tile United
States in this way: The Supreme Court has alvay.i held that where
otherwise the power is in the Federal jurisdiction, that the exercise
of inspection and such like powers to accomplish the purposes of the
legislation is (uite const itutional.

The Cil110u.mMx. Doctor, before concluding the committee will have
to indulge me for a moment. There is a clause in this bill setting up a
rule of presumnltive evidence, and 'Mr. Emery add e-ed the committee
the other day in nly absence, and I did not have the benefit of his
argument. You have not discussed that feature oi: the question at
all. Have you anything to say upon that point ?

Mr. P.mtmxsos. Mr. Chairman, of course the purpose of the provi-
sion is this: It is an extremely difficult thing to lrove the substantive
offense in the first section of this bill-namely, that the goods in-
tended to be shipped were produced by child labor. Now, if the
Congress passes this legislation, undoubtedly Congress wants to put
sufficient teeth into it to make it prohibitory, so that if it is violated
proof of violation can be obtained and established and a conviction
be had. Now, it is extremely difficult to prove that particular goods
in a particular shipment were produced by child labor. This is a
substitute for a number of other proposals, such as prohibiting the
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shipment of the products of plants in which child labor was employed
at or about the time of the establishment. The purpose of this pre-
sumption is to enable the prosecution to rest with proof that at or
within 60 days before the time of shipment or production or manu-
facture, children were present.

The CHAIRMAN. I direct your mind to the difficulties I had in mind.
Under the Federal Constitition there is the guaranty of due process
of law, for example, and then the guaranty that no man can be pro-
ceeded against criminally except after indictment by a grand jury,
and other guaranties. Would there be ditliculty or doubt in shifting
the burden of proof in a criminal case from the Government to the
defendant? That subject, I have no doubt, has frequently come up,
I (to not know whether in Ideral jurisprudence or not.

Mr. PAMuKINsON. It is not an unusual thing to put a prima face
clause of this kind into a 1)iece of legislation. It has been most usual
in those cases which involve intent. A siinil- r priima facie clause is
now inserted in the Administration bills dealing with the question of
flooding our markets with the products of foreign goods after this
war niav be terminated. It is contained in one or two of the Federal
acts which have been passed in recent years. It does not deprive the
accused of any right which he has under the Constitution. It (toes
not shift the burden of proof. All it (toes is this: It means that when
the district attorney produces proof of the facts stated in the prima
facie clause, then the defense niust introduce testimony. That is all
it does. The burden of proof is still on the prosecution to prove
beyond a dolibt the commission of the offense; but it (toes necessitate-
and that is all it does-the defense submitting proof when the district
attorney has shown that within a period of 60 days from the pro-
duction or manufacture of the goods a child was present at the place
of manufacture or production.

The CIAIRMrA.. Now, this is a general thought and very super-
ficial. Defendants usually have a constitutional right to abstain from
testifying. I may be wrong about that, but anyhow it is a statutory
right. Would this invade that right? "

Mr. PAnKIxsox. Not at all. The point is that no unfair deduc-
tion shall be drawn front the failure of the defendant to testify,
but lie has no constitutional right to refrain from testifying, or
producing witnesses to show that he had not committed a crime.
Ho has only a constitutional right to escape any unfair deductions
that may be drawn front his refusal to take the witness stand. Tho
purpose of such a provision as this is so that when the district attor-
ney has put m) a prima facie case, then the defendant shall submit
his testimony. Now, the only unfair inference that may be drawn
from that is that it might be inferred that the defendant had violated
the law because some boy who may beat, no relation to the mill hap-
pened to be present when the g-oods were produced. You know very
well that no district attorney would proceed with a ca-e like that if
the evidence showed that a imesseniger boy was present. and had no
connection with the mill. If a district attorney did proceed with
such a prosecution, there wold be no cinviction by the court or
jury. District attorneys have no time to waste veiy foolishly in
things of that kind. We ought not to accede to extre'ne suggestions
of possible hardships, when by so doing we may t:ke the teeth out
of tile act.
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Mr. DeNisoN. Doctor, I happen to be a lawyer, as you may know,
and the universal rule is that when the State or the prosecution intro-
duces the proof of a prima facie case, the defendant is guilty, and
the burden is then upon him to come in and prove himself not guilty.
That is the way I understand it.

Mr. PARKINSON. The burden has not changed. The burden is not
upon him to prove himself not guilty, but the burden is upon him to
produce testimony. Now, if he produced any testimony it simply
wonld be that children did not work in that plant. Then the question
is for the jury to determine whether or not the children did work in
that plant on these particular goods.

Mr. ALMON. He must overcome the prima face case that has been
made out by the prosecution.

Mr. PARKINSON. Yes, sir; but the burden is still on the prosecu-
tion to prove its case beyond a reasonable doubt.

Mr. DENISON. It puts upon the defendant the necessity of proving
himself not guilty.

The CHAIRMAN. Do the courts distinguish between the legislative
power of shifting the burden of proof in civil cases and in criminal
cases?

Mr. PARINso.. Not so far as I have observed. I can show the
committee similar provisions in recent statutes. The point where
the presumption becomes dangerous is where it is conclusive. That
may be in the minds of some of the members of the committee. In
that case you are taking away from the defendant a constitutional
right. Tie courts will not pay any attention to that.

Mr. SUMNEFIS. There is no question about that.
Mr. PARKINXsoN. But when it is a prima facie presumption the

courts have alvays sustained it, and the only question about it is the
importance of taking out of the prima facie clause the difficulties of
proof, because otherwise they are useless; their only usefulness is to
make out a prima facie case which can go to the jurv and which will
oblige the ilefendant to bring in his testimony in rebuttal.

Mr. DF.xiso.,. Of course, I realize that thc-re is some purpose in
having legislation to make out a prima ficie case. I want to be sure
that we do not embody anything in this bill which would vitiate the
bill if we do report it. Now, this provision that a prima facie case
must be reasonable will lie passed upon by the court in looking into
the validity of it. (10 vou think?

Mr. PAR1INso.. Well, I think that is probably true.
Mr. D..Niso.. Now, we will have to admit that these factories in

the Carolinas, if they want to employ child labor for the manu-
facture of goods to be" used within their own State, can employ child
labor for that purpose in contravention of the provisions of this bill,
can they not?

Mr. PARKINSON. Yes. sir.
Mr. I)F:xrsox. And if they had children in their factories, say,

working part of the time manufacturing goods to be consumed in that
State, yet if it is within 60 days prior to the shipment of goods in
interstate commerce, that company will have to come in and answer
to an indictment, even though those children are used in the manu-
facture of goods for intrastate sale and not for interstate sale.. Is
that true?

Mr. PAnlKI.soN,. That is true.
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Mr. DENISON. So that the effect will be that the company could
not safely use child labor for the manufacture of goods at all for
use inside of the State, could they?

Mr. PARKINSON. They could only do it under circumstances where
they could prove that those children had not labored on those par-
ticular goods, and it is easier for them to prove that than it is for
the district attorney to prove the other side of the controversy. I
think Congress has the right to say that because of the class of proof
involved in putting the burden upon the district attorney to show
that the goods were produced by child labor in a particular ship-
ment we are going to put the burden of proof on the man who can
best obtain and produce it. If the employer can so keep his records
and so keep his affairs, if he is honestly obeying this law-while he
can exercise all the requirements for the employment of children
tinder the State law, he can prove to the satisfaction of any jury of
men in his own district that he has not violated this law. I say that
Congress has a l)erfect right to put that burden where it can be
easily carried. I do not think it would result in danger to the law.
I think, of course, it is possible that the prima facie provision could
be so unreasonable that it could be considered by the courts uncon-
stitutional, but not on the ground that we have been discussing.

Mr. DENIso.x. You do not think that if these companies who may
be manufacturing goods for home consumption as %vell as interstate
commerce are subjected to this danger now and the liability and

probability of indictment and being brought to the expense and an-
noyance to trial, that a trial would be unreasonable?

Mr. PARnKIKNsoN. I do not.
Air. E. Mry. May I ask you whether or not you c,,nceive that the

guaranties of due process w'vill applv to trial ani conviction or apply
equally to immunity from arrest anti prosecution?

Mih. lAINsoN. Wel, M31r. Emery, the district attorney and the
police officers always have the lower in their discretion to arrest any-
one whom they believe e to be guilty of a violation of the law.

The Cir.%m.u13T.. Are -ou through. 3r. Parkinson ?
Mr. PAm INsoN. YeS: sir. I thank you all very iuich. That con-

chl(les the hearing on the subject, I understand.


