ARGUMENT IN OPPOSITION TO THE FORM AND YALIDITY OF H.R. 8214,
COMMONLY KNOWN AS THE KEATING CHILD LABOR BILL.

INTERSTATE CONMERCE IN PRODUCTS OF CHILD LABOR.

MONYDAY, FEBRUARY 181, 1916.

Cormirree on IxTenstate Corisexce,
Uxireo States Senate
Washington, b.c.

The committes met at 10 o’clock s, m. pursuant (o adjournment.

Present: Senators Newlands (chairman), Smith of South Caro-
lina, Pomerene, Robinson, Clapp, Cummins, Lippitt, Townsend, and
Poindexter.

The committee resumed the consideration of the bill S. 1083, to
prevent interstate commerce in the products of child labor, and for
other purposes.

The Cianman. We will now hear Mr. Emery.

ETATEXENT OF JAMES A. %ollglkg, cESQ., ATTOBRKREY, WASHIKRG-

Mr. Exceav, Mr. Chairman and gentlemen of the committee, I ap-

pear on behaif of the National Association of Manufacturers, an or-

anization consisting of some 4,000 members operating manufactur-
m% establishments in substantially 33 States of the Union.

realize in approaching the discussion of a subject of this charac-

ter one is peculiarly liable to misconception, misapprehension, and
even misrepresentation of one's position with respect to it.

The membership of the National Associstion of Manufacturers, so
far a8 we can ascertain, does not include, among thy two and one-
half million employces engaged in the establishments which its
members operate, but comparatively few persons below 16. Our
membership would be little affected by the provisions of this measure
with respect to the age limit of children, but there is no member of
the sssociation, who, a8 s manufacturer, or as & citizen of tho United
States, docs not believe he would be very seriously affected, especially

in the future, by the rnncip!o of contro] here aseerted and by the
policy proposed, as well as by the form in which this measure is cast.

I assume, in discussing the measure, that it is not predicated upon
the theory that the mere employment of a child is an evil in itself.
Otherwica it wonld—and the liws of all States wonld—properly
exclude from employment all children; whereas not only does it
permit the employment of children of any age at soine occupations,
examining the propossl from that angle, but among the occupations
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2 INTERSTATE COMMERCE IN PRODUOTS OF CHILD LABOR,

obviously excepted are those in which the far greater number of
children, who work at all in the United States, are employed.

I assume that the evil of child labor lics in the cinployment of
children of an improper age, or at improper occupations, or for too
great a period of time, or while in improper lpn 'sical condition, or
where the operation of such employment excludes opportunity for
education and such other circumstances as evidenco the judgment of
the various States in the numerous statutes regulating this subject.

In that connection I beg to call the attention of the committes to
the fact that the regulation of child labor, like that of miany other
things to which the poiice power of the States has been and is eon-
stantly applied, is s subject necessitating famniliarity with many con-

i]y local in their nature. ~ This is demonstrated by the

reat nimber of exceptions and vanations which appear in the K’ i

ation of all the States. Even Congress, when exercising its own dis-

cretion in an unquesticned jurisdiction—the regulation of child labor

in the District of Columbia—~found it necessary to except from the

operation of the age limit the children employed by itself in the
Senate of the United States.

The members of onr association believe that the necessary effect
of the principle of reguilation proposed in this bill is, by virtue of the
practical circumstances of comuerce, to substantially substitute the
commercial power of Congress for the police power of the States in
dealing with all local circumstances of production. It is estiinated
by remons familiar with our industry and commerce that substan-
tially scmewkhere between 80 and 90 per cent of the commodities pro-
duced in this country are consumed outside of the States in which
they are produced. If Congress, under the commerce power, can
regulate the conditions under which an article is to be produced that
is to go into commerce, it substitutes its authority, practically speak-
ing, not only for the police power of the various States themsclves,
but for the supervising judgment of bonrds of aldermen in every
industrial community, and by tho policy and principle of control

mpo'e;ed “many an error, by the same exainple, may creep into the
tate.

1 do not question, ard I am sure that no lawyer doce, that there is
a domain in which Congress can unquestionably exert complete con-
trol over the regulation of all the conditions of labor. I refer not
only to the Territories and the District of Columbia, the government
of which is exclusively vested in it, but to those cases which clearly
vindicate the powers of Congress under the commerco clauss to regu-
lats the hours of labor of persons actually engaged in interstate com-
merce while g0 engaged and operating instrumentalities of such
coinmerce. That, of courss, includes not only the whole field of
interstate railroad operation, but telephone, telegraph, and such other
interstate carriers while clearly within the operation of that prin-
ciple. It seems to me very clear that & messenger boy, for instance,
engsged in the delivery of an interstute telegraphic message frow
the office where it is received, is an instrumentality of commerce
No attempt whatever is made in this measure to exert that unques-
tioned power within that unquestioned jurisdiction. . .

Now, if you will permit me, before proceeding to examine the prin-
ciple of control itself, T beg to direct your attention to the terms of
this measure. It is a highly penal statute.
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I will ask at this point to have the bill inzerted in the record that
the committes may have before it the sections to which I address

m;rself.
he Cratrman, That will be done.
(The bill referred to is as follows:)

Ite it enacicd by the Scnale and Hovie of Represeniatives of the Uniled
Slales of Amcrica {n Congrcas asvomlicd, Thot no producer, manufncturer,
or denler shall aliip or deliver for shipmient In Interstate comuieeee the product
of any mine or quarry situaicd In the United States which has boen produced,
1a whole or In part, by the labor of chiliren uinler the pgre of sixteea yvars,
or the product of any i, «annery, wurkshop, factory, or mauufrcturing
estabilshnent rituates] In the United State< nhich has been produced, 1n whele
or In part, by the labor of children uirler the nge of fourleen years or by the
Tabor of children Wetween the ages of fourteen years amel sixteen )eara who
work more than elght hours in any one dny, or more than alx «days in any one
week, or after the hour of scven o'clock postmcrldian, or befure the hour of
seven o'clock anteirerlhlian,

Bre. 2 l'roof of the einployment within sixty daga price to the ahipineat
ot such product therefrom (first) In a mine or quarey of & vhitld undee tinv age
of sixteen yeara, or (second) In a mill, cannery, workshofy, factory, of 1ianue
facturing establishiment (a) of a child under the age of fourtod yonrs, or (L)
of a chilld betwevn the ages of fusirteen yenrs and sixteen yeares for more than
elght hours in any otie dny ar more than #ix cdnys In any one week, or after
the hour of seven o'cinck (walmeridian, or before the howr of meven o'clock
antemceldian shall be pritna facle evidence that such product has boen pruduced
in whole or In part by the lalor of ~uch chill

Src. 3. That the Attorney General, the Soeretary of Cominerew, and the Secs
retary of Labor shell constitute a board to mnke anvd publish frotu time to time
wniform rules and regulations for carrying out the provisions of this act.

Src. 4. That for the purpose of securing proper enforcelucnt of this act the
Becretary of Labor, or any person duly authorited by him, shall have authority
to enter and inspect at any tiwe mines, quarries, milla, cannerica, workshops,
factorles, manufacturing establishments and other places in which goods are
produced or held for Interstate coinnxree; and the Secretary of Labor shall
have authority to einplay such asaiatance for th. purposes of thls act ss may
from time to tine be authorizend by appropriation or otl.er law,

Sxc, 6. That It shall Ix the dutly of cach district attvrney to wleun the Bocro
tary of Labor shinll negrnt any violation of this act, of 0 whoir any Kiate
tactory or mlning or quarry Inspoctor, conimbatoner of labur, Biate madical
Inspector, or school-attemlance nflicer, or any other perron shall present satls-
fectory evldence of any such vlaintion to cause appropriate procvwilngs to be

coimnmeraxd and prosecuted In the proper courts of the Unitad Ktates without |

delsy for the enforcvment of the penaltics as In such cases hereln provided:
Providcd, That nothing In this act slall be construad to apply to bona Ode
boys' and gleis' canuing clulm recognizal by the Agricultural Degpariecnt of
the several Klaten and of the Unfto] Riatea R

8zc. 6 That eny person who violates any of the provisions of silon one
of this act, or wWho refuscs or obrtructa entry of luyaxtlon authorlzed by sece
tion four of this act, shall for the first offense be pinished by & tine of ot
more than $200 and for each subsequent offense alinll be punished by a fire of
not ore thar $1.000 nor texs than $100, or by Impzltoninent for rot more than
three nonths, or by both Bne and linpriseninent, in the discretion of the court:
Provided, That no denlee shall be subjrct to conviction under the provisions of
this act who shall eatrbllsh & guaranty fssned by the person by whoto such
goods were manufactured or producad, sesident In the United Statea, to the
effect that In the manufacture and praduction of such goolx, nelther In whole
nor In part, had children been employed of permittel to work o any 1wioe
of quarry unler the age of sixteen years, of Io any wlll, eannery, workehop,
factory, or manufacturing eatalblishment umder the ape of fourteen years, of
between the ages of fourteen yYears and sixtoen years who worked nore thaa
elzht hours In any obe day or more than aix days in any one week of after the
hout of seven o'clock postroeridian or before the hour of seven o'clock ante-
roerkilan, and In such event the guarantor ahall be amenshble to any prosecy-
tion, fine, or penalty to which the person aceking the protecticn of auch guaraoty
would ofheewive have boen subject undee the provisions of this act. Baid
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4 INTERSTATE COMMNERCE IN PRODUOT8 OF OHILD LABOR,

guaranty, to afford the protection above provided, shall contaln the nswe and
sdidreas of the person giving tho sawe.

Bre. 7. That the word *dealer ™ or the word “person™ as usal in this act
shall be construad to Include any Individual or corporation or the raembers
of any parincrship or other unincerporated association. The term * ship or de-
Hiver for shipment In Interstale commerce * a8 uscd In this act means to ship
or deliver for shipment from any Btate or Territory or the District of Columbia
to or through any other State or Territory or the District of Columbia.

Szce. 8. That In prosccutions under this act each shipwent or dellvery for
shipment shall constitute a separate cffense.

Sec. 9. That this act shall take effect from and after or ¢ year from the date
of Its passage.

I'ssscd the House of Representatives February 2, 1018

Attest :
BourH Trimbre, Clerk,
By J. O. BousH, Chief Clerk,

Mr. Exenr. The measure proposes to make it unlawful for any
Elroducer, dealer, or manufacturer to offer for shipment or to ship
interstats commerce any commodity produced in whole or in
part b{ the labor of children below a certain age, or working for
more than 8 hours of any calendar day, or more than 48 hours in
any week, It establishes an administrative board consisting of the
Atlorney General, the Secictary of Iabor, and the Secrctary of
Commerce, and empowers them to enact such rules and regulations
s may be necessary for the administration of this bill. It further
suthorizes and directs the Sccretary of Labor, for tho purposs of
enforcing this measure, to inspect all factories, workshops, mines,
quarrics, or cannerics, or other places in which commoditics are
produced or held for ululpment in interstate commerce. It obligates
every district attorney of tho United States upon the presentation of
satisfactory ovidenco of various persons enunierated, or by any per-
son, to procced without delay to prosocute for violation of this act,
and it makes each shipment a soparate violation of the law, -

IFor tho_ practical purposs of enforcing tha bill it establiches o
rule of evidence cxpressed in the second section of the bill which
grovides that proof of the employment of any child under the for-

idden conditions, or within the forbidden age, within 60 days of the
shipment of any cemmodity in interstate commerce, shall be prima
facie evidence that the commodity was produced in whole or in part
by the lsbor of such child.

Now, in the first place, gentlemen, I ask you to note the term * pro-
duced in whole or in part by the labor of a child.” The term is
broader than the avowed object of the bill. As I understand it is the
purpose of the proponents of this measure to regulate the employ-
went of children in “mechanical ” oglerations. But there is no such
limitation here. It applics to any child whose labor contributes in
whole or in pait to the resultant [roduction. As it applies by name
to “manufacturing est " lishments,” it is obvious that any child in
that establishment whe  act or whoso service contributes to produc-
tion is within the torros of this measure. It would therefore apply
as fully to an errsnd boy in a xmnuftc{.urinﬁ establishment who car-
ried an order to sny foreman or superintendent in any gart of that
plant who directs, governs, or guides the operation therein as it
would to  child actuslly engaged in the operation of & machine, —

Moreover, each separate shipment constitutes an offense, so that the
volume of afﬁpmenu and not the number of children unpioyed mess-
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ures the penalty which may be incurred. An establishment making
500 shipments per day and cr.ngloying 1 child would incur 10 times ag
mnn)' gc_nnlucu a3 on establishment employing 200 children within
the forbidden a‘fe and making but 50 ehipments per day. ‘ihe meas-
ure is not airaed at production in which children are exclusively em-
gloycd. An_cstablishment may have 10 or 12 or 20,000 operativ,

ut the employment of 1 child under 10 whose seivice may be s.fi?i
to contribute to the production of a commodit{ whi+h is shipped in”
interstate commercs contaminates and penalizes every shipment
flowing from that plant, although each article is otherwise sound and
wholesome.

So it is apparent that the exclusive employer of children is to be
penalized far less than the employer of a few children with a larger
volume of shipments.

Now, I aski-ou to observe that the rule of evidence proposed here is
not onfy perfectly consistent with the complete innocence of & per-
son engaged in manufacturing production in any State, or of any
dealer, but it sets up as prima facie evidence of the violation of the
sct the condition under which lawful production for domestic con-
sumplion may be carried on. If in any State a child under 10 years
of age is employed in an establishment working for more hours than
is forbidden by this measure, but who, under the law of that State,
may bs lawfully employed in that particular occupation, that chil
while engaged in lawful production for domestic use only supplics
prima facio evidenco of tho violation of this proposed statute by
every shipinent in interstato commerce that passes out of that plant
during tho period of his employinent. So not only is the presump-
tion created entirely consistent with the innocence of the accused but
by the innocent exerciso of his legitimato right of employment he
provides ti.e evidenco of his guilt.

Now, the “ guaranty” provided in the bill does not insure the
dealer sgainst prosccution. It secuires him only against “convie.
tion.” It is thereforo a defense which lie may set up, but it pro-
vides no immunity whatever against his arrest, prosecution, and the
inconvenience, expense, and disgrace which may attend it.

I think the committes will agree as a fundamental principle of
law that “due process of law" applies not less to immunity from
arbitrary arrest and prosecution than to immunity from conviction
and imprisonment. Indeed, in the twenty-ninth chapter of Magns
Charta, in which “due process of law ™ had its birth, we read that
“no freeman shall be taken™ (that is, arrested) “or imprisoned or
outlawed or banished or any ways destroyed, nor will the king pass
upon him or commit him to prison unless by the julgment of his
peers or the law of the land.” Of course, it is necdless to say the

hl;i\.;s? “*due process of law" is the equivalent of *the law of the
and.

In entering upon a discussion of the, validity of this propossl, 1
trust I realize tho distinction between the argumeiit which I may
make to ,y‘ou and the argument which may be addressed to any court
before which the validity of thess provisions is in diepute. No court
may set aside an act of Congress until it is clearly shown that the
Legislaturo has plainly excceded its power, no imatler how unwise
or even absurd the policy of the act ruay be. It is not in the power
of any court to question the wisdom of any policy pursued, granted
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0 INTLRSTATE COMMERCE IN PRODUCTS OF CHILD LABOR,

that power to enact resides in the legislative body. On the other
hand, I assume that Congress scrutinizes the nature and extent of
any power under which it is urged to act wlenever that power is
seriously challenged, because it is a legislative body having its au-
thority canfcrmfnnd measured by the Constitution of the United
States, possessing only limited enumerated powers which are in their
turn conditioned by the express inhibitions of the Constitution,

I must indeed disagree with the m{;gcstion made by Mr, Parkin.
gon in the course of his argument that only the fifth amendment
limits the excrcise of the commerce power, On the contrary, there
are many ?m\-isions of the Constitution that not only may limit the
exercise of the commerce power but which, in the course of many
decisions, have been expressiy held to.do £o.

The nature and effect of these prohibitions I expect to consider;
before doin% s0, however, I trust you will permit me to express what
I assume to be the state of mind of the legislature toward n proposal
of this charncter. I quote from Judge Cooley in his * Principles
of Constitulionnl Law,” a staiement frequently approved by legisla-
tors as truly descriptive of the position they will take when con-
fronted with the necessity of determining their powers (Cooley
“ Principles of Constitutional Law ™ sccond edition, p. 160):

Tegiciators have thelr authority measured by the. Constitution: they are
*hosen to do what It permits, awnl nothing more, nnd they take molemn ooth
to obey and support L. When they dizregnrd Its provislons, Lhey usurp
sathority, nhuse thelr trust, and viointe the promize they have confirmod by
an oath. To puss an act when they are In doubt whetlier It docs not vlolate
the Constitution, s to treat as of no force the moat Imperative obligations
any peraon can Acaume. A budneas ngent who woulll deal In that mmanner
with his principal's busineas would be treate<] as unteustworthy; a witn<ss in
eourt who would treat his oath thus bightly, and aflirm things concerning
which he was In doubt, would be held & criminal. Indecd, It Is becaus2 the
fegislature hns spplled the Judzinent of its members to the question of Its
autharity to pass the proposed law, and has only pasaced It after being satisfied
:‘t’ the ‘nullmtlr. that the judiclary waise thelr own dcubte, and give It thelr

prert.

And Mr. Taft, a distinguished judge, when he vetoed the Webb-
Kenyon Act referred to this matter, and T trust 1 may be permitted
to read what lio then said in aflirmation of the samo principle, refer-
ring to the legislative and executive duty of determining when an
act was valld, e maid:

Tiut 1t Is sald that this {s & question with which the Fxeculive or Members
of Cunzreas elivulldl not burden theinacives to conslider or declde. 1t 18 sald
that it should bhe left to the Supreme Court lo say wiheiber this proposed act
violates the Constitution. T dissent utterly from this proposition.

Senator Crapr, Will you permit me to interrupt you there? Have
Kou heard n leFishtnr say that that was a matter with which he

ad no concern

Me. Fsteny, No; not that he had no concern.

Senator Crare. I ain using the language quoted there.

Mr. Faeny, T do not know what Mr. Taft had in mind, but I
do know that in the committeo of the ITousa in which this matter
was discussed, it was sct up that the matter of constitntionality was
not one about which it was neccasary for them to concern them.
selves: that it was a matter to be decided by the Supreme Court,
and if a legislator ever hesitated to act when he was in doubt
whether he was vested with power or not, there would be no progress.
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Senator Crare. That is a very different stateinent.
Mr. Emreny. Yes, sir.  He proceeds:

The aath which the Chief Excentive takes, nnd which each Mceinher of Cone
gress 1akes, does not bind him eny lexs sicradly to obeorve the Constitutlon
than the catha which Justloea of the Supreie Court taie. It s questiotinble
whether the denbiful consiftutionaliiy of a bl ouzhit net to aruish n grenter
reason for vollng ngalost the hill, or vetahine It than for the conrt to hiold it toLe
fnvalt).  The conrt will only declare a Inw Invallid wiere Its constitutionality s
clear, while the Inwmaker may very well hesitate to vote for a bilt of doubiful
conxtitutionality beenuse of the wiuloim of keeping clearly within the fandanen-
tallaw, The custom of legistitors and executives hasing any leglsiative function
10 rewilt to the cvurts ertire and nltlinate rexponsibility as to the cwnstity.
tlonatity of the measures vwhich they tnke part in paxsing I an abure which
teidds to put the eourt constantly In oppesition to the legisiature and execu-
tive, aml, fndecdd, to the popular -rupporters of unconstlbutionat Inws, 1f,
howerer, the lezisintors and the excecutlves hnd nttempled to do their duty
thls bunich of popular disnpproval would have been Mited from the courta,
of at least conrldernbly lessened).

I trust you will permit mo at this point to say ono word with
respect to a matter that 1 will discuss more specifically st a later
momncent, that is the very great danger which lies in exciting collision
between the respective powers of State and Nation. Tt touches a
Ern\'c and delicate relationship, which, as you gentlemnen well know,

ns been the subject of continvous debate and apprehension. I .an
recall no one who in recent years has expressed more strongly and
clearly tho peril that lies in the creation of any policy, the effect of
which is to upset that delicate and cssential balance of power, than
Senator Rool, who in the course of his address on “ The Essentials
of the Constitution,” at I’rinceton University a year and a half ago,
wmade this remarkablo statement:

1t the power of the States were to override the power of the Nation, we
should ultimiately ceaze to bave a Nation and becose only a body of really
separntie, altbough confederated, Rtate mavereigntica. coatinually forced npart
by diverae Interests nnd ultimately quarreling with one another and reparating
allogetlier. On the otuer hand, if the power of the Nalion were to override
that of the Ktates and uruerp their functions, we ehonld have this vast country,
with its great popnlation, Inbabiting widely scparated rezlona differing 1o
climate, in productlon, In {ndustrial and socal {nterests and ldean, governed i
al] Its local affalrs by one all-powcrful cenlrnl governwneot at \Wastuingten,
imponing upon the home life nnd Lebavior of each coinmunity the opinisng
&nd 1dens of proprliety of dlstant majorities. Not only would this te Intolerable
snd allen to the 1den of free sell-government, dut it would be beyend the power
of & contral governnment to do directly. Deventralization would be made neces
sary by the mass of Goverminent business to b~ iransacied. and 80 our separate
localities would come to be governed by de.egated authority—by proconznls
authorized from Washington to execute the trill of the great majority of the
whole [wople. No otie can doubt that this aleo *rould lead by Ha different route
to the reparation of our Unjon. Preservation of our dual syatem of Govern:
ment, carefully rertrnined {n each of its parts by the limitations of tl:e Coa-
stitutlen, bas made poratble our growth in local self-government and vational
po.rer in the part, and o far ae we can sce It I8 ezscollal to the contlousnce
of that Gorernment {n the future.

Senator Crare. T do not want to interrupt you too often, but would
{:u take that as maintsining that the _!"cderal Qovernment ought not

do sny of the things committed to it by the Constitution!

Mr, Exzay. On the contrary, 1 should say it can do and ought to
do all the things committed Lo it by the Constitution and no more.
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Senator Crare, And that is determined in all cares first by Con.
gress and finally by the Supreme Court of the United States

Mr. Exerr. sir; but I have in mind particularly——

Senator Crapr, Then within the Constitution, as interpreted first
by Congress and secondly by the Supreme Court, there can be no
dangers as pointed out thers. )

Mr. Exery. None whatever, unless the rights not only of the
States, but of individuals to local self-government is denied. Self-
Eovemment is not only an essential fundamental right of the States

ut it is an essentinl fundamental right of the citizen, which existed
{:rior to tho adoption of the Constitution. It was not created by it,

ut is a right which the Constitution of the United States was brought
into being to protect and perpetuate.

Scoator Crare. But must be subordinate to whatever the Constitu-
tion has said, as interpreted by Congress and then by the courtst

Mr. Exeay. Yes, sir. But I have in mind particularly the argu-
ment 20 often made to support a continuously larger use of so-called
“inherent” national powers, which it is urged will secure “uni.
formity» in legislation. I will show you presently that has been
insistently presented in tha Supreme Court to =ustain what has been
keld to be unconstitutional legislation, and 1. is often said, too, that
if wo had a larger cxerciso of central }egislntive authority we would
not_have this collision of State laws, which is frequently incon-
venient and exasperating to the citizens of the United States, but
the price we should have to pay for uniformity thus obtained is the
surrender of local self-government with its peculiar adaptability to
immediate circumstance and condition.

Mr. Justice Hughes, in his recent address to the New York Bar
Associatio. in January, reverting to that contention, said:

But in the face of the difiiculties already before us, and destined to Increase
{n number apd gravily, we remain convinced of the nevessity of autonomous
local goveroments.  An overceatralized goverament would break down of Ita
own welght. it Is alinost Impoesible even now for Congress In well nigh
cootiouous session to keep up with its dutles, and we csn readily imagice
what the fulure may bave io store In legislative concerns. It we did ot hare
States we should speedlly have to create thenms. To preserve the eesential ele-
ments of this system, without pernltting necessary locsl autonomy to be de-
stroyed by the unwarranted assertion of Federal power, and without atlowlng
State action to throw oat of gear the requisite machinery for unity of control
in national concerns, demamds the most intelligent appreciation of all Lhe facts
of our intcrrelated affalrs and far twore careful efforts Io cocperation than we
Bave hitherto put forth

Senator Poinozxrza. I would like to ask fou one question. You
gno no o}))ection to the passage of a law gimilar to this by the States,

avVe you

Mr. Exery. Not at all.

Senator Poinpexrea. The National Manufsclurers’ Association
does not object to tho regulationt You are basing your objection
on the hl%h ground of an invasion of the constitutional rights of
the States

Mr. Exexy, And of the individusl who is entitled, a3 part of local
salf-government, to have the local regulatory authority ug\sss fully
upon the local conditions of manufacture as distinguished from
exiditions of commerce. K

8enator Crarr. Can the right of the Stats or the citizen ba said
%o be invaded under our Constitution when Congress and the Su-

i . - e e
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reme Court in any given case have said that the act is warranted

iy the Constitution!

Mr. Emzry, No, indeed. v

Secnator Craer. Then it is simply & question of whether or not the
condition warrants the act!?

d‘l\!r. Enmrry. Yes, sir; exectly. That is what I am proceeding to
iscuss,

Senator Crarp, BDut men outside discuss things that when you get
to the last analysis are remitled to Congress and the courts, and
ahon pronounced upon by the court, can not, under our Constitution,

wrong.

Mr, Enerv. T am alluding to the popular argument, widely dif-
fused, in sup{»ort of this and other similar proposals of legisfation
and I am only taking the liberty of pointing ot the delicacy and
diflicuity of dealing with local subjects through the exercise of this
national power.

Senator Crare. I do not like to interrupt you, but when I am
making an argument I very much rrefer the man I am making it to,
i_ll A certain matter suggests itself, to interrupt rather than to sit
gilent.

Mr. Estrar. T am very glad to have you do so, because it is my
{)urposc if T can to be of assistance to the committee, and to that end

desire interruption. It does not interfere with the course of my
argument in the least. Tt only permits me, if T have the power to do
it, to make it more pointed.

1 beg now to ask the indulgence of the committes while I examine
the validity of this proposal, asserting first:

The commerce power in its origin and nature is distinct and differ-
ent from the police power, although ssing st times the quality
of police power in ita exercise. It is the plenary snd exclusive right
of Congress to make rules governing intercourss between the States
and foreign nations. Tt does not include the right to regulate pro-
duction or manufacture except as incidental to its exercise, and 1t is
limited in its exercise expressly and implicitly by various other pro-
visions of the Constitution.

This bill is 8 regulation of production under the guiss of regulat-
ing commerce.

urning back, for an instant, to the first great case to which all
interpreters of the Constitution constantly revert as the first and
ﬁ:'eatest exposition of the nature and extent of the commerce power,
that of Gibbons v. Odgen—I call your attention to what the great
Chief Justice then said of the origin of this power:

In pursuing this inquiry at the bar, it has bcen rald that the Conatitution
does not confer the right of Intercourae between Btate and State. THhat right
derives lts rource from those Inws whose authority s acknowiwignld by civiiized
man threughout the world. This ia true. The Constitution found it an exist-
Ing right and gave to Congress the power to regulate it .

You gentlemen are familiar with tiie cenditions which caused the
Federal Congress to be vested with the plenary and exclusive power
“to regulate commerce belween the Statea

You, of courss, recoguize that it was the vexatious restrictions
which the Colonies laid upon intercourse with each other during that
unhnp&y period following the end of the Revolutionary War, and

°

until adoption of the Constitution, which the great historian
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10 INTERSTATE COMMERCE IN PRODUCTS OF CHILD LABOR,

Fisko described as “the critical period of American history,” which
was one of the chief causes thut impelled not only the adoption of
the Constitution creatin{i' a Federal Union but the cenferring of the
exclusivo'power to regulate commerce between the States upon the
Federal Government, subject only to such inhibitions as are contained
in the Constitution.

You gentlemen are fomiliar with the fact that the conflict between
the Colonies—esp«cially those having ports on the scaboard, and the
inland States, whose commerce was taxed by them, had reached such
a point that the Colonies themnsclves weie on the verge of civil war.
Not only were New York and New Jerse( at daggers points, but
Virginia and Maryland, and you will recall that the Colony of Con.
necticut utterly suspended all commereial intercourss with the Colony
of New York because of the exasperating tarifl policy of the latter.

So, as has been well said again and again by the courts and his-
torians, the purpose of centralizing the commerce power, was to make
commercs free, not to transfer the power of laying upon citizens of
the States the restrictions which they had resented. It was pointed
out by the court in the Slaughterhouse cases, in 83 United States,
that the fourth article of the Confederation was the source of that
provision of the Constilution which guaranlees that the privileges
and immunities of each citizen of every State shall be these of the
citizen of every other State; and that the fourth amendment dealt
with a feature of the flow of commerce between the Colonies which
the Confederation was utterly unable to enforce. Ths fourth article
of the Confederation to which the court there referred read:

ARTICTEA OF CONTFIDERATION.

Article IV, Tho better to accura an:l perpetunto mutual fricodship and inter-
courso Among tha peuple of the different Kinten of the Unlon, the froe Inhahle
tanta of each of these Rtntem, paujwere, vignbondy and (ugithves from justics
exceptal, ahall e entltied to atl priviteges amd {nununitles ot feoe cltizens In
the aeveral Biaten; and Lhe people of ench Kiate ahall have free Ingreas amd
regress to and from #ny other Ktate, arwl mhall enjoy thereln all the privileges
of trade and comineirce, subject to the mame dutles, Linpositiona, amnl reatrle
tlona as the Inhinbitants thervof, respoctively: providesd, that such restriction
shall not extend so far as to prevent the removal of property tmported Into any
State to any other State, of which the owneer (s an Inhabitant; provided slso,
that no impoeition, dutles, or restriction shall be lakl by any State on the
properly of the United States, ~r elther of them.

In the case of Gibbons v. Ogden, Justice Marshall pointed out the
difference in nature Letween the exerciso of thoso police powers

uliar to the State and the commerce power conferred npon the
lqtic:]nnl T«gislature, and Inid down tho rule that has persisted to
thia day:

(Uibhona ¢, Owten, 0 Wheat.s)

We know of no rule for construlng the extent of such power other than s
given by the lapguage of the luatrument which confers them teken In connec-
tion with the purpoee for which thiey wers conforre), ¢ o ©

Dut the iprpection laws are mald to be regulations of conunerce, and are
certaloly recognized in the Constitution as being passed In tho exercise of a
power remaining with the Etlates

That inapection 1aws may have a remote and conalderable Influence on cum-
merce will not be denled ; but that a power to regulate commmerce is the sou ce
from which the right to pasa them o derived can not be sdmitted. The odyact
of Inspection laws L to improve the quality of articles produced by the labor
of a country; to Bt them for cxportation; or, It may be, for domestie use.

v © o AgTEEE C C 8 Y R PO
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They ret tpon the subifect hofnee Bt tovoen un artiele of forolm commerce,
or of cumnwres sy the Kuuios, aind wo}xmy it for that puepose,  They
form a portion of that humerse naxe of fegisiation whivh embrioes everythin
within the torritiny of n Kirte sot stirvemborsd ta the Uenozal Government s al
which enn bo st ivantageoinly exerciued by the Nintea thetbselves, 1o
apection taws, quaranting tawa, heuith laws of every deseription, as well us
Tawe for regulating the ltornn) cummerce of & Ktate, aml thewo which respoct
turnpike roads, ferrion, c1e., nre conjuwnent parts of this muss,

No direct goneral power over these ohjocts In granted 1o Conpress, ikl conse-
qllmmy they remain subjict to Kinte Jegind it the legl power of
the Unlon can reach them 18 must 1 for nativnnl wmmﬁ 1t imust e whiere
the power s oxprssly given for a specinl purpose, or Iy clearly Incldenint to
sotive power which is expressly given,

Not many years Inter there ocourred a case interpreting the com-
merce power, which wns the subject of not only strong argiiment and
much publie discussion but of a remarkable dissent by Mr. Justice
Story which ho refers to in his © Commentaries on the Constitution "
and in which lie relates the cirenmstances of his dissent, and points
out ns one of the strongest cases, which of course he nceepted, the line
of demarcution between the commerce lpowor of the Nation and the
police power of the mmcth“e States. I nllude to the enso of the city
of New York v. Miin, to be found in 11 Peters, 102:

This act requires) the master of any abip arviving from a forelgn port, or
from one of the other Btates, within 24 hours after its arrival, to report to the
mayor in writing, on outly op witirmntion, tho nnnie. place of birth, Inst logal
settloment, nge, and oteup of every pa R Kht In such ahip to
the city of New Yark, or permitted to lnnd at any place, or put on honrd nng
other ship with an intention of procondting to the city, winler a pennity of $7
for every pansenger, to be paid by the master, owner, or contighes, It further
required eacl mnster to give bond to the nyor, with twa miretien, th # sun
not excoeding $300 for cnel pissengor not a cltizon of the Unitil Kiates, to
save hinemlons (e moyor, ote, nil e averscorn of (he poor from nil expenses
and ehnrges, whieh ndeht bo inenresd iy the maltenanes aml sapport of such
pakiengor, under n pwnaity of $500.

Tho conrt pointed out that in all these matters relating to the
purely intornal aifnirs of the State the fact that the exercico of the

lico power incidentally tuuched the commerce power itsolf did not
m)vuli até the Stnta's net, for its purpose was clearly to provide for
the welfare of the State and its citizens b{ antcctin them from the
charge, through taxation, that wonld be laid upon them te support
those who, by the circumstances of their condition, were likely to
become public charges. The court said:

We plant ourselves on whnt wo consliler tpregamble posltions,  Thoy are
theses Thut & State haw the mme undertnble il anthntiot Jurbulivilon avee
al) perwann and thinge, within e toreitorind Hmitn, on me forelign i thn
wiiere that Jurtubietion e not sueeeitered or cotenbied by the Gonsliation o
tie United Ntutes, Wit by vietio of thin 1t in pot uul{ the right but the
bountlen and solomn diry of W Biste to sdvanee the safoty, Tuppiness, sl o
perity of s poople and to provide for ite geneenl welfnre by auy and avery
act of legtisiation which it mny deem to he conclhimive to these enda, where the
power over tho particular subject or the mnnner of fin exercine In fiot sur-
remlere‘n‘l’ or mu'(rulnmll lln &{wi "‘f"t'm“”' Mn't‘m:. That all h:lmn powers whlcih

ate to mercly tunicipal logisintion, or what nminy, perhape, hre proper

called internal pofice, are not thus xarvenderad or restralned: aml ﬂm{
conisequently, in relntion to those the authority of & Btate is complete, unqunib
fled, and exclusive, .

Novr, they went on to say: ‘

We are aware thiat 1t 1 at all times diffteult to defing nny subjoct sith propwe
preciaion and eccuracy, 1f this be s In general, it s emphatically mo in reintion

n“" . .



ety togr s e

-

"

ol N

gl

e
LS

12 INTERSTATE COMMERCE IN PRODUCTS OF CHILD LABOR,

to & subject 20 diversifed and multifartous as the one which we are now con.
sidering.

10 we were to attenpt {t we should say—
and this is the cssential distinction between theso powers—

we should may that every law came within this description which concernad
the welfare of the whole poople of the Hinto or any Indivldunl whhin i,
whether 1t relatad to thelr rights or thele dutles, whethior It reapectad them as
men or as cliizens of the Binte, whether In thelr public or private relatione
whether It related to the rights of person or of property of the whole people
of a Ntate, or of any Individual within it, and whose operation was within the
5:{:3«‘{'"' lintits of tho State and upon the persons and things within its jurls-

That case has been quoted again and again by the Supreme Court
with approval.

There are many cases that I might call to your attention, but I
realize that you are fomiliar with them and I do not desire to con-
sume your time needlessly, But, as a striking instance again of the
sharp line of distinclion between polics power and commercisl power,
let me call your attention to a decision written by Chief Justice Chaso
in 1808, the case of De Witt v. The United States; I think it is 0
Howard.

Congress had cnacted as part of revenue act a provision which
forbade the mixing of naphtha and benzine, and prescribed a flash
test for illuminating oil. A citizen of Michigan was arrested for
selling benzine which violated this statute.. 1le contended the act
was not a valid exercise of the regulatory power of Congress, and it
was defended on that ground; first, that it was an exerciso of the tax-
ing power in relation to internal revenue; secondly, that it “may”
have been passed to protect tho commerce of which benzine 50 made
was (o bo a part. The Chief Justico wiped that away by pointing
out that in the first place the act was in its nature an exercise of the
polico power ar 3 confined to the States, and that, secondly, it bore no
relation to commerce. : -

Senator Pourrexe. Was this an act of Congress?

Mr. Exery. Yes, sir; it was an act of Congress, and- ths court
invalidated the act and dismissed the prisoner.

A most striking case that secems to go to the very root of the ques.
tion, whether this is & regulation of production or of commerce, is
one that came from the State of the distinguished Senator from
Towa (Mr. Cummins), the casa of Kidd v. Pearson, to bs found in
One hundred and twenty-eighth United States—I am reading from
tho law edition, United States Supreme Court Reports. The case is
found on g'lge 346—

Senator Poixpzxrzr. What volumo of the law edition is that!

. Mr. Eszar. It is the thirty-second volume. The case was decided
in 1888. The State of Iowa had passed a law prohibiting the manu.
facture of alcoholic apirits except for medicinal, mechanical, culinary,
or sacramental purpoeea‘ and tho defondant, t’mmn, continued o
manufacture distilled spirita, but mloI{ for oxport fromn tho State.
Ho was arrested and convictod under [ho statute, and the Supremo
Court of Towa mustained his conviction. Tho care came into the
Sugieme Court of the United States wpon & writ of error from that
cou X

It waa contended by counsel for the grinonor that where a subject
fa naticnal in its character the power of Congreos is exclusive of sl
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Stato regulations, and, secondly, that inasmuch as this was a rccoF-
nized articlo of commerce the State had no power to prohibit the
manufacture of it for oxport, and that under the commerce power
tho authority of Congress attachied to it, even in tho conrse of manu.
facturo, when it was manufactured oven within the boundaries of
the State, but only for export purposes. Tho court disposed of the
first point upon tho ground that it gratuitously presumed that the
liquor was manufactured lawfully, which it was not, because the
Stats of Towa possessed the exclugive power under its fice authority
to determine wheother alcoliolic liquor could be manufactured or not,
and as it was not manufactured for one of the four excepted pur-

, it was unlawfully manufactured. Then, asked the court, does

the fact that it was manufactured exclusively for commerce attach
the commerce power to it! Why, no, they eaid, such a position is
impossible, because if we took the position that because an article
is manufactured even exclusively for export—and, mind you, that
is the state of facts here—the commerce power of Congress attached
to i¢, then th;sower of Con%:ess would exclusively attach to every-
thing produced for export between the States. And what would
be the result] This unanimous decision, written by Mr. Justice
‘ annr,izoes to the very heart of the pending bill not only as a propo-
sition of law, but as a remarkable exposition of the effect of its revo-
lutionary po‘icy.
« “We think,” said the court, “the construction conteniled for by

Iaintiff in érror would extend the words of the grant to Congress,
in the Constitution, beyond their obvious import and is inconsistent
with its ohjects and scope.” .

Thén it goes on to quote the section of the Constitution from
which the commerce power is derived and some of the Ianguage in
Gibbons . Ogden. The court procecds:

No distinetlon s more popular to the comaon mind or more clearly expressed
in economlic andd political literature than that between mwanufactures and com-
merce. Manufacture Is transformation—the fashioning of raw material into o
change of form for use. The functions of commerce are diffcrent. The buying
and selling and the transportation incidental thereto contitute commree, and
the regulation of commezce In the constitutional sense embdraces tae regulation
nt least of such transporiation.

Then it proceeds to quote from the case of the County of Mobile v.

{imball (fO‘) U. 8.), as follows:

Commerce with forelgn nations and among the Riates, sirictly considerd),
consists in Intercourse and traffic, Including In there terms navigation anvd the
teansportation and transit of persons and property as well as (he purchanse,
rale, andd exchenge of coinmodities

Then this court proceeds:

1£ 1t bo held that the term tocludea the regulation of all auch manufactires
as aro intended to bo the aubject of commercinl teansacitons In the futurey, it ta
Impoanihle (o deny (hat it woullt alxa lichinde abb prodiietive [ndiusirlon (ha
omteinplate (he rate thingd, ‘Chie reanlt would Do thnt (ongeess would e
Invested, to {he exclusion of the Ninles, with the power to pegulnte, ot anly
manufacture, but alzo sgelculture, hottlenlture, atock ralsing, domentic d=herlen,
mining~In ahort, every branch of human Industry. For {8 there ane of them
that docs not contetnplate, more or teas clearly, an Inlerstale or forelgn market?
Docs not the wheat grower of the Northweat and the cotton planter nf the
South plani, cultivate, and harvest his crop with an eye on the prices at Liver-
pool, New York, and Chicngo? The power being vesterl In Congrens and denled
to the Btates, it would follow as an fnevitable result that the duty wounhl
devolre on (oogress (o regulate all of thess delicate, mulliform, and vital
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intorenta~intoreats which (n tholr nature are, and uiiet be, local in all the
dainitan of tiwle Ruccomsful smanngement,

¥ in not eesasary to enlarge on, but onty to suggest, the Impeacticabliity of
sk @ achesse when we rogand the multitudinous alfaies involved amd the
sl efiodur variety of thelr imlnute detalls,

S owan wilid by Chief Justice Marshnll that it la a matter of public hmorg
that the abjeer of vesting in Congress the power to reziinte comimeree wit,
Poreign nattons aisd among the several Btnten was to Insuve untformity of rega
Imtien wpniont sonidieting and diserimineting 8tato legistution.  Seo niso County
of Stotdle v, Kunbull, suprs, 60T (20: 240).

Fala being tewe, how enn it further that object so o Interprot the constitu.
Freasni gy ision as (o place upon Cungrers the nbligation to excreise the sipers
viaory powers Just iioated? The denands of such n supervislon would
respuiee nod uhlforss lepisintlon generadly appiicoble throughout the United
Binien, Bt 8 swari of unty locally applicable and utterly incohaistent,
hey 1 1 the of rules of production In thin vasy
awuntes, with ite many slifferent climates and opportunition, could only be ut
e smevifre of the peeuline advantages of o invge purt of the loenlities In Jt, 1
aast of every one of thew.  On the other hand, any movement townrd the toenl,
dusniked, med incongrooun leglsintion requined by such an interprotntion woull
b showut the wident ponnible departyre from the declared ohject of the clnuse
s quewtion.  Ner thin nlone,  Bven in the exercise of the power contendud for
Crmpress woukl be confined to the regulntion not of certain hrunchien of Indus.
ey, Iasuwr pumerous, but to thoso Instancen n ench and every branch wheve
the proruest contempiated an interatate ninrket,  Chese .astances wonld bhe
atuwet tnteite, #8 we have seeh, but still there wounld n'ways remaln tho posai.
iy, amd often would be the cave, that the praducer contempinted a duneatle
memrhet.  §n that camy the aupervisory power nust be executod by the Htate;
amd the fnlerminable trouble would be presented that whetlior the ono power
#F Ehe wiber should exereloe the authority In queation would be determined not
b any gensral ov intelligible rule, but by the secret and changenble tutentlon
af thw prodicer In sinch sivd every act of production, A sltuntion moro paralyx.
Rt the Biate governmenis, amd mors proveentive of contlicts hotween the
Gonerat Covernment knvd the Rtater, and less Hkely to have beon what the
framers of the Comtitution Intended, It would be difficult to imagine,

Now, Senator Cummins refsrred the other day——

Benator Poszrexe, Defore going into that matter T am not quite
gure that 1 eateh the force of your argument. I do not quite see how
the fows case is & parallel with the matter under consideration.
this wers & question invelving the validity of some State legislation
in one of the Carolinas, for instance, on_the subject of the hours of
Jsbov, and the question was befors our Supreme Court—a case wWas
before the Supreme Court involving the validity of that State
fegislation—then I could see how that Towa case would be parallel.
But this is & question not of State legislation affecting manufnc.
suring bus of Federsl lefulm«m affecting the power to regulate in-
terstate commetes. So I do not quite see how your case is decisive
&f the case at bar. .

Mr. Escar. 1 will endeavor to point it out as X see it. The ques-
tinn presented in the Kidd v. Pearson case was, Did the commerce
power attach te sn article manufactured wholly within the State
sntl otherwise within the exclusive jurisdiction of the State to regu-
late, herauss such articls of manufacture was intended only for such
commerce!  The court snswered, no, it did not; and that principle
involves, if opheld, the right of Congrems to u% that because any
eommodity is produced to be exported to snother State the commerce
cisnse authorizes Congress to comtrol the manufacture of thet

srticle,
"The sbject of this bill, frankly stated, in o prevent the ovaton

of an employment relation between children below a certain age and
mpio:'ﬂ“; % in production. .
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Senator Ssust of South Carolina. You are contending, in the
citation of this caro from Iown, that the court had decided that the
Federal Government had no right under the commerco clause to do
the very thing that this bill is contemplating trying to do!

Mr, Eseny. Exactly so,

Senator Syitic of South Carolina. And have denied it the right
to do in that decisiont :

Mr. Exery. I think it is perfectly parallel in principle. I think,
indeed, it is strengthened by the fact that the defense rested upon
just one proposition—that the commodity in question was mado
exclusively for export. The thing we aie making, they said, is to

o nowhere except into another State. It is not to be sold or used
In this State, and for that reason, becanse it is manufactured only
for export, the commerce power attaches to protect its manufacturo
and prevent interference by the State. which otherwise would have
the power to regulnte it.

Now, the object of this bill, frankly admitted, is to prohibit child
employment. The means adopted to accomplish the rezulation of
that employment relation, existing wholly within a State and ante.
cedent to any act of commerce, 1= to exclude the article produced
from commerco between the States.

Now, T assume that this committee agrees that when yon proceed
to exerciss constitutional power, it must be nnt only for a constitu.
tional purpose but by the wse of constitntional means.  You may
approve a pur‘\oso. yet object to the means by which it is to ba ac-
complished.  We may approve, and indeed applaud, the man who
undertakes to provide for his old mother's (]oc’ining years by giving
her the means wherewith to live, but we utterly repudinte the idea
that this purpose justifies him in separating a citizen from his wallet,
His purpose is Iaudable; his means objectionable. We approve
the ene and condemn the other.

Now, I will ask vou gentlemen to note that there is not only a dis-
tinction but a difference in the very nature of things belween the
control of production and the control of commerce, between the con-
trol of manufncture and thetvontro! of intercourse which the Supreme
Court has said again and again is tle meaning of the grant of that
commerce power; that is, the right to regulate cominerce is the right
to prescribe the rules under which that commerce shall flow, and to
regulate those engaged in it, but only while nctually engaged in such
commerce. I will presently show you that this court has invalidated
legislation by Congress which undertook tn regulate those who
engoged in commerce when not actually engaged therein or when
engaged in intrastate ns distinguished froin interstate commerce
and, mind von, the question there is only whether t! ev were engage
in commerce between States or within the State. The proposition
that yon undertake to regulate here is not commerce between States
as distingnished from commerce wholly within a State, but a con-
dition of production within a State, not a circumstance of interconrse
between States. Commerce and manufacture interconrse and pro-
duction are two different and distinet things. One is completely
ended before the other begins.  One ean not originate until the other
is concluded. Tn a long line of decisions upon a variety of cascs
our courts have determined where the commerce power attaches to
and relinquishes commoditics in transit belween the States.
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In the commodity clause csses I beg you to notice the position
which the court took to save the statule, for, obviously, from that
decision, the principle here demanding recognition \vou{& have been
declared invalid. In the commoditics act you will recall that Con.
gress forbade transportation by a carrier of commodities manufac-
tured, mined, or controlled in their origin by the carrier. In the
hn%m%e of the court tho statute in part undertook ¢~ “divorce the
dual refation of public carrier and privats transportec.” There was
no conflict in the mind of the court over the Froﬁosition that Con.

could separste those two elements as a further means of pro-
tecting the shipper against discrimination. This the court conceded.
But, said the court, and I am reading from the United States r.
Delaware & Hudson (213 U. 8., 407):

With these concersons in mind, and despite their far-roaching effect, 1 the
cootentions of the Government as to the 1nniug of the commodily elause be
well founded, at least a majority of the court are of the opinion that we may
pot avokl the following grave constitutional questions:

Mind you what the contention of the (Governinent was in that
case. “This is a radical measure,” said its counsel, and was in-
tended to be such. Ve ask you to intarpret this law to mean this:
First, that a carrier who manufactures & commodity or mines coal
not only can not transport it while it is the owner of it, but it can
never transport that which it owned or mined, no matter who after.
wards owns it; and, secondly, we ask you to hold that a stock interest
in & corporation held by a carrier prevents that carrier from carry-
ing anything produced by the corporation in which it possesses a
stock interest. That was thé position of the Government.

Now, to this the court said:

1t we are to take the poaition which the Qovernroent contends for, a ma-
Sotity of the court are of the opinion thal we may not avoid the following grave
constitutional questions

Both guestions are at issue here. I lay stress upon the worl “ con-
trol” here as well as the question of ¥ prohibiting,” becaww the two
go together.

The court continues: .

1. Whether the power of Congress to regulate commerce embraces the au-
thority to control or prohiblt the minipg, manufscturing, production, or owaer-
ship of an article or commodity, not because of sciwe Inherent quallty of thie
commadity, but simply because it may become (he subject of interstate
cominerce.

2. 1t the right to regulate commerce doer not thus extend, can It be implicdly
made to embrace rubjocts which 1t does not control by forbldding & rallroad
conpany engaged lo Interatate commerce from carrying lawful arliclea or com-

maditiea bocause at some time price to the transportation 1t had manufatcured,
mlm;l,)uodu«d. or owned them, ete.? (U. 8. v Delaware & H. Co, 213 U. 8,

The court said, substantially, to approve the Government's con-
tention we are faced with these two propositions, But we do not
pass upon them bocause we believs that we can eo construe this act
within its |_angm§e and the intent of Congress as to keep it valid,
and we believe that under the two °Jnrmwsil.vlo constcuctions here
presented—one of which, that asked by the Government, invali-
dates the legisiation and the other of which sustains it—it is the
duty of this court to give edect to the eaving construction. The
court then conidrues the act, not es the Government insisted, 8o a3 lo

L - -y
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avoid approving either of the grave lpmpmsitions, affirmative replies
to which the court plainly intimated would compel it to annul the
act. They looked squarely at the principle upon which this measure
is predicated, and said, “ We won't approve that, but we will, on
the”contury, give a constiuction which saves the validity of the
act.

So I submit the Commodity Clause cases clearly fortify the posi-

INTERSTATE COMMERCE IN PRODVUIS O7 CHILD IADOR. 117

tion we take. ' \
Now, you gentlemen are familinr with the debates which took \
place on the Beveridge bill—I belicve some members of this com-

mitteo were members of the Senate at that tiine—and you will recall I
that the only distinction, except with respect to the rule of evi- i
dence, between this bill and the Beveridge bill is that the Beveridge :
bill undertook to penaliza the carrier who received the commoditly
for transportation, while this bill penalizes the manufaclurer or I
producer who offers it for tramsportation. That bill was exten-
tively debated. and you will recollect that Senstor Spooner and
Senator Knox, who had just retired as Attorney General and who
had directed the famous lottery case that has leen referred to here,
and which I think, fs clearly distinguishable from any proposition
at bar, ulterly denfed that the loltery case was any aulliority for the |
proposal contsined in the Beveridge Lill. Senator Knox went so [ .
ar as to say that the (Government endeavored tn'ﬁet the Supreme - i
Court to approve such a principle, Imt they declined to do it. You !
will find that in the debales of the Scnate, I think, on Jsnuary 20, . i
1907 or 1008, Yy
Mr. Krramy, 1907, - 4 ‘
Mr. Estrav. While this debate was procecding in the Senate—and
T know of no other Senator on the floor who ever supported the con.
stitutional proposals set forth by Mr. Beveridge—the Iouse had
leforo it & proposed appropriation for the investigation of female
and child labor, and Mr. Tawney, chinirman of the Committee on
Appropriutions, reised the question of what jurisdiction, i auy,
Congress possessed over the snbject of female and child labor, and
what power, if any, it possessed nnder the Constitution to ameliorate '
its conditions. That qiiestion was referred to the Judiciary Commit-
tee of the House, and that committee reported February %, 1007. Tt
was a very able committee, and the report was unanimous. It was
not s vague report. It deliberately took up and examined the very :
propasition here involved, Can Congress, under the commerce clause, . :
reglnte directly or indirectly the conditions of female and child
Iabor engsged wholly within a State! The answer vias no.
1t s not a debatable question. 1t woukl be a reflection upon the Intetiigence
of Congrves (0 o legisiite. It wuuld be castiog an unwelcome burden upon o
the Bupreroe Court to so Jegisiate. :
That is the g'mise language. You will find in the report sct forth : ?
et great length the reasoning of the commiltee. (Rept. No. 7304, oo \
39th Cong., 2d ress.) . . !
Now, nc_commentator upon tha Constitution, of recognized au- )

,om——

B
o

thority and who as exsmined this proposal, has given it approval. | !
Mr, Taft, with & reputstion as a jurin, haa expressly deciared in y ]
flat language that in his opinion it is & “usurpation” of the au- : /
thority of the States. Mr. Watson, in his work on the Constitution, ' ‘
143%0-16—3 ! -'i 3
. R :i } )
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takes the same position. Mr. Willoughby took the same position,
but I understand, from ths statement of Mr. Parkinson here. that
he has since modified his opinion. It does not appear, I understand,
in any later version of his worke. Derhaps it will, but if you gen.
tlemen are interested, I suggest that you examine the disapprovin
opinion in order that you may see if its reasoning is at all alfecte
by the subisequent modification. A1l the weight of authority is
sgainst this proposal.

Now we slate, ax a recond contention, that the intention of the
msnufacturer to export in commerce ean not be used as a hasis upen
which to predicate this power, .

Persons, firms, or corporations engaging in interstate commerce

or producing for shipment therein, are not subject to the commercia
power of Congress save while sctually engaged in interstate trancac.
tions or operating or using instrumentalitics of commerce. Such
ersans, firms, and corporations, while producing commodities for
interstate transportation, and before shipping themn from the State
of origin to the State of destination, are subject to and entitled to
the local regulation of sich production by the State.

If this bill predicates its authority to regulate production uwpen
the fact that ihe producer intends to, or ultimately does, ship his
commodily in interstate commerce. it is an invalid exercise of the
commercial power. By the terms of the fourth section of the bill it
does assert n right to regnlate preduction because the subject inatter
of regulation is prepared or held for shipment in interstate com.
merce.

Of course, if Congress possesses the power to exclude from com-
merce the products of child Iabor, it unqguestionably possesses the

ower to use siich means a8 are necessary and approprinte to enfoice
its will; but the proposal contained in the fonrth rection of this
bill, that the Secretary of Labor shall provide for rnational factory
inspection, by invading and serutinizing all those places in whic
articles are produced or held for interstate commerce, obviously
predicates the nght to inspect or to regulate upon the fact that the
article, while held in the territory and subject to the jurisdiction
of the State of its origin, is intended to go into interstate commerce.
You -predicate your authority for inspection upon that proposi-
tion—

Senator PoixoexTer. All that is directed rather to the secondary
matters of the enforcement of the law.

Mr. Emery. Yes, sir. T do not see anything in that if yon possess
the primary power to exclude, for then your power to provide the
mcans by wlich to execute your will can not be questioned.

Senator Poixozxtza. As to the main question of the power of
Congress 10 interpose an objection to the &ipment of an article out
of the State, that is the Prmcipnl question here, and you deny the
constitutionality of that, I understand?!

Mr. Exrry. Yes, sir; but T say this is “nrt of the original propo-
sition. If the original proposition is right, if it is a valid exercise
of the commerce power, if this is a regulation of commerce and not
of production, I do not question your right to use approprinte means
to enforce it. Dut I do say the very terms of the inspection system
by which yon undertake to enforee it is a declaration of your intent
to predicate your authority upon the proposition that because an

7
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article is destined or intended for interstate commerce but still within
the State of its origin it is within reach of the cominerce power, and
I want to call your attention now to a case which meets that con-
tention squarely,

Senator TowNsrxn, Let me ask you a question there. Do you deny
that Congress would have any right to regulate the shipment of these

oods in commneree if it did not apply back to the manufacturer of
ﬁlcm; for instance, could we put an inposition on the railroads, pre-
\'cnlinishipmenls in interstate commerce

Mr. Every. 1 want to discuss that, if I may, under another head.
ing, when I undertake to discuss contraband or outlawed articles.
‘That is a distinet proposition.

Senator PoixpExter. Ilefore you take up that case, if it is not
cenfusing, I want to ask something in regard to this Kidd case.
The question there was not involved, was it, at all, as to the power
of Congress to prohibit the shipment of liquors from one State into
another!

Mr. Exery. Are you spenking of the power of Congress to pro-
hibit the shipment of liquors?

Senntor PoixprxtEr. Yes.

Mr. Exeny, That question. of course, is not at issue anywhere.

Senator Poixprxter. Well, a similar question is the principal one
in this Lill—the power of Congress to prohibit the shipment of cer-
tain articles from one State to another. That is the main question
involved in this bill, and it was not involved at all in the I\'i?ld case.

Mr. Exeny, Pardon me: I think the Kidd case is the strongest
case to be stated for the bill, for this reason: You are not undertak-
ing in this Lill to prohibit the shipment of articles in interstate com-
merce because of anything inhierently Lad in the article itseif, but

ou Jook back to conditions under which it was made, to a contract

tween the employer ond the child, the employment relationskip,
and you say that because of that empio,vmcnt relationship these arti-
cleg, otherwise good, shall be prohibited in commerce. In other
words, you sav—and I shall presently consider the rule of construc-
tion if it be dis‘)uted—-ym say on the face of this bhill that because
you employ children in the production of an article under condi-
tions which are in violation of the standard established by Con-

ress, for that reason alone we exclude the goods from commerce.
A lump of coal coming from & mine in which one child is employed
below the prohibited age becomes an illicit article of commerco not
Lecause there is anything wrong with that coal, or that it can be
distinguished from any other piece of coal, but because upon in-
lpectini: that mine you find employed a child under age. By virtue
of the fact that he 1s in the mine {ou assume through a rule of evi-
denco that he has contributed to the production of that commodity,
and you exclude it from commerce.

Senator Poinoexves. I see the point there, and I think that is an
arguablo question. I was only referring to the Kidd case becauss
you quoted that as being a case npplimﬁle here. It scems to me it
does not inolve the point and does not touch the point that you arc
now arguing. You say that these articles manufactured by cléld
labor in themselves are innocuous. The Kidd case was dealing with
liguor—

-~
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Mr. Eszay. Yes, sir. .

Scnator Porsprxter. Which may be held to be deleterious, and,
secondly, may bo prohibited in commerce. Se the Supreme (,‘ourt,
in deciding the Kidd case, did not lay down any rule whatever as to
denying Congress the pover in the matters that were involved in
that case to do what the proponents of this bill are sceking to do.

Mr. Esizry. Let us sce whether it did or not. The propesal in the
Kidd case is this, assuming just what you say: Here is an article
that may be declared contraband in commerce. Assuming that to
be true, if the power of Congress is not great enough to say that a
contraband article or an article that may be declared contraband
does not have attached to it the commerce power when it is mado
solely for export, how does that fortify the position of one who says
that an article which by its nature is not contraband can have the
commerce power attached to it during its manufacture, not because
it is produced under conditions that affect the health of its pros.
pective consumer, or because it is inherently bad in itself, but be-
cause it is produced under an employment contract which is a recng-
nized legal relationship in the State in which it is manufactured?

Now, let me call your attention to the case of Coo v. Erroll (118
U. 8., 517), where a Jumberman cut his logs and floated themn down
a stream in the State of New Hampshire. They were destined, I
think, for the State of Maine. They flowed down the strenmn on
the banks of which they had been cut to the town of Errol, and
there they were tied up for some time. There the county undertook
to tax them, and the defense was set up that they were coinmodities
intended for shipment and on their way to another State, and that
the commerce power attached to them and protected them against
taxation, because to impose a Lax upon sich an article of conumerco
was to burden that commerce, and therefore regulate it. The Su-
preme Court on appeal rejected this contention and pointed ont that
the logs hiad not become articles of commerce; that there was and must
be a definite time at which the commerce power as distinguished from
the police power, attached to an article, and that, said the court,
was when the commodity in question had in its state of origin been
commilted to a carrier for shipment to its destination in another
State. Up to that time it was completely within the control of the
Stale for regulatory purposes, and its stalus was entirely unaffected
by the shipping intention of the vroducer.

In this branch of the discussion I want to call your attention to
another very important question. I know you gentlemen considered
it when you had the trade commission bill before you. I remember
it was referred to in the very interesting argument then made by the
Senator from Ohio—and that is on this propasition. Does the fact
that one engages in interstate commerce submit him wholly to the
regulsting power of commerce, and is there any distinction between
such regulatory power over a person, a firmn, or corporation! I
contend that there is no distinction in the exercise of the commerce
power over a person, firm, or corporation engaged in commerce, be-
cause ¢ corporation is A person within the meaning of the fourth,
fifth, and fourteenth amendments. The only distinction that has
ever been made in lpsglayjnf the constitutional guarantees to a cor-
?ontion as distingul rom a natural person, is that immunity
rom self-incrimination is & personal right, and an officer of a cor-
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poration may claim it for himself but not on Lehalf of his corpora- }
tion.
Not only has the Supreme Court never held that because one en- fi

nges in commerce, even as a carrier, chiefly engaged in commerce )

tween the States, he is submitted wholly to the regulation of a i
Congress, but that conrt invalidated the first employer’s hability act S
in which counsel for the (iovernment asserted that theory. (Em-
ployer’s Liability cases, 207 U. 8.)

Senator Syt of South Carolina. While you ai¢ on this matter,

I would like to know what is your opinion—if this is held consti- [
tutionnl, that the Federal Government has the right to take cog- J
nizance of and control the production within a State of an article

which may become an article of expart, or interstate—as to whether , '
or not it would then have the right to say, for instance. in the cotton | i
fields of the South, where the cotton which is gathered and ginned ‘
which is a process of manufactiure—that it may not be exported i

certain classes of people are engaged in the picking and ginning of - .
that cotton? Why is that not a parailel to this case!?

Mr. Exeny. It scems to me it is exactly parallel. That is exactly
why the principle is applied here to a subject matter which excites
the sympathy of every well-intentioned man, appeals to one's own !
most natural human feelings, and confuses one's mind with respect
to the effect of the principle of regulation proposed.

Tot us take, for instance, this serious question which Senator
Smith hes raised. Are we to take the position which Mr. Parkin. !
son suggested the other day, that the commerco power can be used to "
meet every pending question of morals, health, or labort That Con- ‘
gress is to step back, as is proposed here, into any or every State ‘

where marrioge or health or factory laws are not up to its standards -
and adjust them by denying the privilege of intercourse until they '
are accepted. Lo

Surely there are many more evils, and you gentlemen recognize P
clearly that, however impatient we becomne, they must be worked ont '
by the States or reached by constitutional amendment. The first, T
should say, is the evil of a lack of uniform marriage and divorce
laws. Every civilized nation realizes that the marital relation js the
very foundation of national morals and well-being, and yet here is a
State—South Carolina—swhich has no divorce laws, and there is the
State of Nevada which has many divorce laws. Many of our States
declina to recognizo divorces obtained in other States and persons
divorced in one State remarry but live in immorality shen they go
to another.

Senator PosereNE, You ought not to refer to Nevada in that way.

Mr. Exery. Here is a recognized evil. Does any member of this
committes think that because it is a recognized evil Congress can set .
up a standard of divorce and say that for the protection of national :
morality & person divorced in any Slate of the Union, for causes ‘
other vhan those declared in those standards, shall not enjoy the :
facilities of interstate commerce!

Senator Poinpexter. Is that not just s question of the reasonable-
ness of the regulation? We have set up a statute, the so-called Mann
Act, dealing with mornht{‘ under the interstate-commerco clause.
Senator Smith mentioned the power with respect to a similar prin.
ciple, to exclude cotlon ginned under certain conditions. There

-
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22 INTERSTATE COMMERUE IN PRODUCTS OF CIIILD LABOR,

again it seeins to me to bo a question of condition. If it was ginned
under such conditions as would generatn disease, for instance, or it
it was infected cotton, manufactured or ginned under infected or
diseased surroundings, and liable to promote discnse, Congicss
could put an embargo on it. We have a question now before Con-
gress, and I have not heard the constitutionality of it questioned,
with respect to putting an embargo on arms and ammunition—not
to regulate it, but prohibit it. .

Mr. Estery, That is another issue entirely.

Scuator I'oixpexrrr. Tt comes under the power of Congress to
regulate foreign commercet

fr. Exrry. Yes; foreign commerce.

Senator Poixnexter. And it has the snme power to regulate inter-
state cormmerce,

Mr. Evrery, Well, I must confess that I deny that, Senator. But
T do not think it is at issue here. If yon will permit me, I want to
call your attention to the Employers' Linbility case, becauso of the
statement T mad>, if T get too far from it 1 shall not be able to
connect it with the proposition I Iaid down.

You will recall that when Congress passed the first employers’
liability Iaw it went to the Supreme Cowrt in the Employers’
Liability cases (207 U. S, 463). The court said:

Now, the rule which the atatute establislics (or the purmpose of deteemining
whether all the subjects to which it relates are to be controlloed hy its pro-
vislons, Is that anyone who conducts such bualneas ho a ' common carrler
enigngad 10 trade or commerce [n the Distelet of Coluinlie, or {n any Territory
of the United States, or between the screral States.”

‘That s, the subjects atated all come within the statute when the Indlvidual
or corporation Is & common carrier who engages In trade or coinmerce be-
tween the States, ete. From this It foliows that the statute deals with all
the concerns of the individuals or ~orporations to which it relates i€ they
engnie as common carriers In trade or cominerce as between the States, ete.,
and does not confine Itself to the Intersiate-comnerce business which moy be
done by such persons.

Stated 1n another form, Lhe statute 1s addreszed to the Individuals or corpo-
rations who are engagad In interstate commerce and {a not confined solely to
regulating the Interstatecommerce hutlness which such persons roay do—that
18, It regulates the permons becnuse they engage In interstate commerco and
docs not slone regulate the husincss of luterstate coinmerce.

* L L] . * * *

8. It remalns only to conslder the contention which we have previously
quoted, that the act Is constitntional, alihough it embraces subjects not within
the poner of Congress to regulate commerce, bocsuse one who engages In fo-
terstate commerce thercby submits all his buslness concerns to the regulating
poner of Conzreas. Mo siate the propositlon is to refute §t. It aasumes that,
bocause one engagen in intersinte commeree, he therehy endows Congress with
power not delezated to It by the Conastltution; In othor words, with the right
1o leglslate concerning matters of purely state concern. It rests upon the con-
ception that the Constitution ieatroyed that freedons of commerce which it was
its purpose to prescrve. since it treats the right to ebgage In lotersiate com-
merce a8 & privilege which ean not be availed of except upon such cooditions
a3 Congress may prescribe, even slthough the coixlitions would be otherwise
beyond the power of Coagress—-

That bitea into the very heart of this measure—

It 1s sapparent that i€ the contention were well founded it would extend the
rower of Congrosa to every conceivable asubject, hotwrever Inherently loca), would
obliterate sl the limitatlona of power Imposed by the Conatlitution, and woull
destroy the authority of the 8tates as to all corceivable matters which, frum
the beginning, have been, and must continue to be, under thelr control as
log as the Conatitution endores. (pp. 02-608.
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Now, I want to point ont to the committee that every artivle ex-
cluded from conmnneree by Congress Tus been inherently had, danger.
ous, unimcrchantable, or not a eubject of commerce. ‘Fhe origin and
nature of the comnierce power and the decisions of the conrts thereon
are to the effect that the power of Congress as to legilimate comnnerce
is to regulate and not to prohibit or exclude it.

The evil and nbuse of ehild labor lies in its eimployment in pro.
duction. That precedesand isunrelated to the transportntion in inter-
stato commerce, and the arbitrary declaration of a velationship in
production between a person and the arlicle produced and trans.
ported can 1ot change the nature of the article or single it ont for
exclusion from commerce by that fact.

Mr. Parkinson pointed ont to you the other day, in the conrse of
his very interesting argument, various articles which Congress had
excluded, laying stress, first of all, on wild game. Congress has
provided for its transportation in the Lacey Act, and we have also a
mi%ratorf—bird Iaw, which has not been judicially reviewed as yet
and of which nothing can be said.

Senator Poinpexver. A case is now pending in court, T Lelieve,
involving that.

Mr. Fotrry. Yes, sir. Lot me point ont the distinction Ietween all
these cases and the pending proposal. It is a very clear one. Tt was
laid down very decisively in the case of Geer r. Connecticut (161
11, 8., 610). The decision was written by Mr. Justice White, The
facts wero these: A statute of Connecticut prohibited the teanspor-
tation of wild game killed in that State to any other State—that is,
game lawfully killed —and the Supreme Court held that by its nature
wild game was the property in common of the people of each com-
munity. That nobody could have any property right in it, except
under such conditions as the State permitted, so that it could utterly
forbid the killing of game or reducing it to ownership, or could per-
mit anyone to have it in their possession during the open scason and
make its possession unlawful when the season was closed. The State
could, therefore, forbid its transportation to any other State, as a
condition that the State could attach to its ownership.

The Lacey Act makes it unlawful for any carrier to reccive for
transportation any game which has been unluwfully killed in any
State, and, of course, that statuto rests upon the snme principle as
the case of Geer v. Connecticut. Ilere Congress exclndcrrfrom com-
merce an article which in itself and which by its nature was not the
subject matter of commerce. This act was sustained in the case of
Rnpcrt v, United States (181 IFederal).

Now, the right to engage in commerce between the States is the
right ta do rightful things in that coninerce. not to endanger or re-
stiain it, nor the right to use its facilities for imniorality or fraud
or swindling or to introdnce disease or pestilence or contagion, or
articles that in thieir nature are not ohjects of commerce, Tn all the
long line of decisions in which these subjects have been adjudicated,
there have been nrged here but perhaps Lwo cases that scem to me to
require careful consideration and distinction—one is the case of
Champion v. Ames (188 U. 8., 372), the “ Lottery case,” upon which
very much stress has been laid, and Hoke r. United States (227
U. 8., 308), known as the “ White Slave” ccse. In all theso caces,
from the very beginning, the court has always taken the position
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that nobody has a right, natural or legal, and that no constitution
ever created by man or God guaranteed to any man the right to do a
wrongful, an immoral, or an obscene thing, or to introduce disease,
contagion, or fraud, or impure or rotten food into anybody’s houst,
ruch less into another State.

In all the cases interpreling the pure-food law, from the first to
the laet expression of the Supreme Court of the United States on that
subject in the case of the Scven Cases of Fckmans Alterative, de.
cided by Mr. Justice Hughes on the 10th of January, 1916, the court
held that articles and commodities under question were not “ articles
of coinmerce ™; by the common judgment and sense of mankind they
were not and are not * merchantable”™ commodities. They are in
themselves inherently bad, rotten, diseased, frandulent, or illicit, and
this conrt and Congress itseif merely recognizes and identifies them
for what they are, as everybody else does. Tt takes judicial notice of
the fact of their inherent badness.  But they arc all bad in themsclves
and not Lecause they are produced by a Chinaman, or a Llack man,
or & white man, or A man with red hair, or & bald-heacded man, They
are bad bocanno of their very nature,

Tho Cuatkuan, It in now the Lhour of 12 o'vlock awd the committes
will have to adjourn. Do you earo to finish thix afternnon!

Mr. Esirry. I shall not take, I think, longer than 13 or 20 minutes.

Senator Smitit of South Carolina. Mr. Emery's argument is very
interesting to me, and I would like to be present when he resumes.

(Theretipon the committee took a recess until 4 o’clock p. m.)

AYTER RICESS,

The committee resumed its session, pursuant to the taking of the
n:ws_.:’,_n 4 o'clock p. m., Senator Francis G. Newlands (chairman)
presiding.

The Cuammax, You may go on with your argument now, Mr.
Emery.

STATEMENT OF MR. JAMES A. EMERY—Resumed.

Me. Esizry. If T may be permitted to summarize my discussion of
this morning, I predicated our opposition to tlis measure upon the
form in which it was cast, which I thought wider than its express
purposo; the rule of evidence which it created, making prima facie
evidence of a violation of the act facts not on‘y entirely consistent
with the innocence of a shipper but essential to the innocent exercise
of his right to manufacture under the laws of the State in which he
operated. T further suggested that these provisions gave no protec-
tion to but rather encouraged arbitrary arrest and prosecution, as
though a citizen were not to be protected from this as a part of due
process of law a8 well as from arbitrary conviction and imprison.
ment. T called attention to the fact that the penalties incurred by
the shipper under the bill were dependent on the velume of his ship-
ments and not upon the number of children emtployed; that a large
manufacturing establishment employing one child incurred infinitely
greater penalties than a small establishment operated exclusively by
children and with a proportionately emaller number of shipments.
T then undertook to aseert that the legirlative policy pro would
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secure a legal uniformity at the expense of a principle essential to .
the preservation of national integrity, the operation of a dual form !
of government in which the national authority operated directl b
n?on the people and not merely upon the States, yet rescrved to eac {-
of the States complete self-government in its inlernal and domestic !

aflairs, a unique and essentinl characteristic of our system.

T objected to the validity of the measure on the gronnd that it was, X
by its avowed purpose, nature, and terms, a regulation of production ‘
under the guise of a regulat’on of commerce.

That the cominerce power operated upon persons, firms, sod cor-
portations, not while engaged in production nor beeause they engaged
n commerce, but np})lied only to the transaction of the interstate-
commerce business of such persons, and that the power of Congress k
did not attach eilher to a commodily because it was intenulc(f for }
commerce or to completed articles which were to be shipped in com- |
merco until they were actunlly delivered to a shipper in the State of
origin for transmission to the State of destination. That, further, 1
the power to exclude articles from commerce between the States '
rested upon an inherent defeet in the nrtiele itself, itz danger to such
cominerco while in ity ar to articlea thinl were not *subjects” of con. .
merco or were immornl or illicit in their naturo to personn being :
transported for an immoral purpose and to the contracts of all per-
sons when inade for the purpose of obstructing or regulating thnt
which Congress alone may regulate,

At adjournment I was engaged in discussing the principle of the
cases referred to by Mr. l'nrﬁinsun. such as the Lottery case, the .
White Slave case, the PPure IFood cases, and others pradicated upon A
the same fundamentals, and 1 had asserted that every article ex- :
cluded from commerce was unmerchantable, illicit, or not a “subject
of commerce. 1t secmed, therefore, that the origin and nature of the
commerce power and the character of its sustained exercise demon-
strate that the power of Congress as to legitimate commerce is to '
regulate but not to prohibit or exclude. The evil and abuse of child .
labor lies in its employment in production which Jprecedes and is
unrelated to transportation in interstate commerce. The des!aration
of an arbitravy rcSntionsl\ip between production by selected persons
and succmdin{z transportation can not justify singling out such
article for exclusion from commerce.

The class of articles upon which the comnicrce power has been most
widely exercised has been inisbranded, impure. discised, poisonous,
obscene, or injurious articles. I use “injurious™ in the sense of im-
reriling other arlicles of commerce in transit, like explosives or
oose hay, which exposo other freight to destruction by fire, In all
thesa cases the decision of the comrt supporting the power is predi-
cated upon the inlicrent nature of the article itself. I can not illus.
trate this better than by citing two casres. One that of Plumley v.
Massachusetts (155 U. 8., 401), the other that of Schollenberger v.
Pennsylvania (171 U. S, 1).

In the Plumley case the State of Massachusetts had forbidden
by law the sale of misbranded butter and oleomargarine. This case

TVt Sy v ow WP

involved a shipment of oleomargarine from another State by the i
defendant. e was arrested and prosecuted, because the oleomarga- ¢
tine was labeled as butter. The defendant retired behind the com- s
merce clause, claiming it protected him from interference by the
]
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State, and that Massachnselts by her statule was writing n regulation
of commerce. DBut the Supreine Court said, through Mr. Justice
Harlan, “ No man has a constitutional right to use the facilities of
commerce to work a fraud upon n pereon or a community.” Oleo-
margarine branded as butter was a frand upon its face,

On the contrary, in the case of Schollenberger v, Pennsylvania,
oleoinnrgarine Iabeled as such was shipped into the State of ’enn.
svlvanin, and that State, under a *tatute which forbade the sale of
that nroduct, undertook to prevent its delivery in the original pack-
age and to punish the person who received it. The United States
Supreme Court sgain pointed out the distinction fromn the Massa.
chusetts case, saying that olcomargarine is a legitimate and taxed
srticle of commerce, and when labeled as such is not subject to
exclusion,

Erery case of misbranding is subject to the snme principle, because
nhen the article is declared to be that which it is not, it is un
endeavor to work a fraud upon the community, which no man has
a constitutional right to do, That same principle has been applied
from the first case in which it was laid down to the Inst case in which
it has been announced that of the seven cases Fckman's Alterative v,
United States, decided by Mr. Justice Hughes in January of
this yenr. In this case Ickinan's Alterative was represented by a
circular in cncl(umcknge shipped to be n * preventive ' of pnelllnonin;
and it was stated that it ¥ would cure " and had been known to *“ cure”
tuberculosis. So it was held linble to seizure under the pure food and
drugs act on the ground that Congress conld prevent thie circulution
through commerce of an article '«%ich in itself was a swindle and a
fraud upon the public,

In the Hipolyte Lgg cate (220 U, K., 45) we have a most striking
definition of the power of Congress to prevent the interstate ship-
ment of misbranded, poisonous, fraudulent, defective, and injurious
products. In that case the Government undertook by libel to seize
& great number of packnges of eggs adulterated with boric acid.
This was resisted not only on the ground that they were ship
Ly the manufacturer to himself for uso and not sale, but that they
hiad become mingled with the commerce of the State into which they
were imported and were beyond the reach of the IFederal power.

Mr. Justice McKenna, in writing the decision in that case, exem.
plified the principle T have endeavored to express. He said:

We are denling, [E ot e retsibersd, with fielt petielea--netleles which
the Inn mcks to kevp otit of coinmene Deatme thiey are dobisad by adulterns
ton, ats] which puntsdi= them (1€ wé inay mo expreas curselves) mnd the ship-
per of them, There 1o 1o deninl that xueh s the purpeee of the law, aml
the lhnitation of the power directmd (o auch purpors which is urd Is that the
artleles met be apprebendad 0 transit, of hefore thiey have Income a part of
e petreen! i of property of the Riate,  In other wonle, (e conteition
atlciapis to npply to artlcdes of (Hegitinnte comweeree the rulo which marks
the tine between the exerclee of Faloral pawer aied Ktate powers over articles
af legitimaie commeree.  The ontention milssen the quextion in the case
‘Thre 15 w0 vonlliet of natfonnl ainl State jurlslictions over property legally
nrticlea of trnde., The question here Ic whether articles which are outlawse
of coinmerce may he acized wherevee fournls and 1t certalnty 'elll not e con-
tetuled] that they are outside of the furialiction of the National Qovernioent
wheny they are within the bonlers of a Ktate,

The nuestion In the cnne I« therefore, \What power hias the Congress over
such articlen? Can they encnpe the contoquencen of their Hiegnl teancportation
liy being mingled nt the ptace of destination with other property? To glve
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thein such Immunlty wonlil defent, In many casee, the proviston for thele
contisentlon, and thelr rouliwndon or destruction Is the espevial concern of
the Inw, The power to do 0 B acrtainly npproprinte to the right to bar them
from dntersinte comsmerse, nned comptete thie purpese, which 1s not to prevent
mezely the physloal masessent of adulteratol nrticles, bt the use of them,
or rathier to prevent trade In them between the Siatee by denying to them the
fucilitles of (nterstate eommeray,  And appropriate ineans to that end, which
we have reen I lezitimate, are the selzure and condemuntion of the artlcles
nt thelr polnt of destination in the origina), unhroken poekages,

Senator Cusinne, May T interrupt?

Mr. Estenr. Certainly.

Senator Cummina, Have you ever examined the power or author-
ity of Congress to regulate the capitalization, we will say, of a State
corporation engaged in interstate commerce by prohibiting it fromn
50 engaging unless it conformed to certain requirements about capi-
talization

Mr. Esery. In other words. to make ils engagement in interstate
commerce dependent upon or conform to such license?

Senator Custmina. Not necessarily license. It is s privilege, or a
right you may, call it, of engaging in interstate commerce dependent
upon a certain form of organization or certain conditions in organi-
rations.  Assuming that case—we have had that question before us
a great many times—-

Mr. Eseny (interposing). Yes, sir.

Senator CuMsins (continning). I wondered whether yon would
see any parallel between that and the question under consideration,

Mr. Livery. It seems to me that the answer to that is fully con-
taincd in what ave known as the Employers’ Liability cases (207
U. S.. 463). in which the conrt quite answers your question, if I
understand what you mean.

Senator Cusnneye. T might put it another way, to that you may
understand it.

Mr. Esrre, Yes.

Senator Custmins, Have we nuthority lo say that a corporation
shall not engage in interstale commerce organized under the laws
of the State, of course, unless ite eapital stock was fully paid upt

Mr. Faeny. T should think not. Senator, but if there conld be es-
tablished there n relation essential to the protection of comnierce the
answer might be ves. Dut if you undertake to predicate it upon
the proposal thiat hecatise the corporation was engaged in commerce
it was therefore suibject to regulation nx n matler of conme, or that
the power of Cangivae over the corporntion wax givater or different
in quality from that which it passessed over a person or a firmor a
partnership, T should aay no. 1 shonld think that the decision in
the Employera’ Linbility canes, to which T have referred, completely
meets that inquiry, because in that caro it wax contended that be-
cavtse on intenstate carrier was engagred almost exclusively in inter-
state commerce, therefore that portion of its business which did net
relate to interrtate commerce was likewise aubf'_oct to the power of
Congress. The court stated it in this way (Employers’ Liability
cases, 207 U. S, 463):

1t rewnalns only to conslder (ke contentlon which we have previonely quotel—
that the act la constitutional—althoigh It cimbraces publects ot within (he
power of Congreas to rezulate coinmeree, becatise one who cugager In Interatate
commerce theredy submite all Its business concerns to the regulating power
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of Costgiress. ‘To stnie the proposition Is to refute 6. Tt ansuimen that, hecnune
ong engrgen 10 interntate cummiorce, ho thereby endown Congress with power
wet delognted fo 1t by e Comtitution; In other words, with the right to
Iegluiate soneerntng matters of purely state convern, It rests wpon the cone
vepthon that the Cometibution destroyed that freedom of commeree which §t
Wit He poavpose (o rve, sinee It treata the right to engage in Interstate
wisRTTe B8 B privi whith cun #ot be avalled of exeept upon such condi-
Yty e Congresa wmay proseribe, aven though the comtitions wonldl be otherwise
Pyl the power of Uongress, 1t Ia apparent that I the contention were
wotl foursbml 1 would exteml the power of Congress to ewr{ concelvable
whfort, mwever tuberently locul, wonld obliterate all the NHmitations of power
Heguered by the Cusmtitation, wml wonld destroy the nutheeity of the States
®e 1o ail omwivalle mutters, which from the beginulng have been aml must
cordlone o b winder (helr cobtrol uw fom ax the Constitution endures,

Seantor Cusimine, What is the relation you hnd in mind when you
augrested that if a relation between prohibition and interstate come
meten were entablished then such o law might be constitutionnl?

Mr. Ewneny, 3t is this, Scnator, and it 18 the kind of cases that
sapport ali the decisions under the Sherman Act applying to prohi-
bition of rertain contracts and certain operntions effecting an undue
rentrming or moxmimly of commerce. Thus we have Addystone Pipe
& tieel enne, 175 U. 8.y in which the court points out that Congress

the power to probibit contracts made by persons, fivms,
or vor purations, the neeessary or intended eoffect of which is to regu-
lates commerce.  In other words, Congress having the exclusive power
to regulate commerce or the right to preseribe the rules by which
intercowrse shall be governed, has the right to protect that intercontse
fovan regulation or trespass by another, whethior it be  State or a
Privete citizen.

Sgnator Lewis, May I intervapt for a question

Me. Exeny. Cetrainly.

Senntor Lewis. Senator Cuminins had the same thought in his
manad a6 1 hmve, but 1 do not think he quite expressed it. ~ A circuit
rourt of the United Btates down in Tennesseo the other duy held s
unconstitutions] an act of Congress, which we prssed and which was.
preesented by Senstor Smith of South Carolina, in which case the
eourt went 8o far us to hold thst because Congress had assumed,.
sinong other things--they spoke about legislation carrying upproe

iriations, originating in the Senats, being 8 violution of the Coneti.
G IR e

Henator Rearxson (intetposing). And legislation providing for the:
resing of revenus.

Henstor Lawis, Yes) they had that in there. Then the opinjon
procowds to say, among other chlngis. that Congress, in attemptin
to legialute upon a subject which in itsolf is excouted solely an
whelly within a State where it is undertaken, such subject is not
within the or of Congress, Have you noticed the reason upon:
which they basgd that decisionf )

Mr. Ewenr. 1 must confess 1 have not seen the opinion, Senatory
w2 § hesiiate to dirguss the matter,

Hamalor Lawis, It has not been brought to your attention?

Me. Emuny. No,sir. .

Benutor Rosimsor, That provided for a tax, and dealt with the:
wubjoet of cottom futures under the taxing power; and if 1 under.
woand the declsion corretly, it held thet sinco the Constitution pro-
videw thet kille for ralsing revenues must originste in the House of
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Representatives, and this bill originated in the Senate, it was in vio-
lation of that provision of the Constitution.

Senator Lewis, That is one feature, Senator, in which I am not

articularly intcrested. It was the other. If the doctrine annonnced
by that court is correct, Scnator Cumnmins's suggestion is very
appropriate. If that be truly the law then Congress can never do
anything connccted with interstate commerce where the act itself
could bo completed within a State. Ileie is 8 scrious question,
according to my way of thinking.

Scnator Ronissox. May Iinterrupt for a question, Senator!

Senator Lrwis, Certainly.

Scnator Ilosixson. This bill provides that beforo goods can be
shipped out of onc State into another the shipper must obtain a
certificate mado in that State that the goods were not made by child
Iabor and that child labor was not employed in their manufacture.
Am T right about that!

Mr. Exery. It provides that it ghall be unlawful for any pro-
ducer, manufacturer, or dealer to ship or deliver for shipment in
interstale commerse the product of any mine or quarry situated in
any State, which has been produced in whole or in part by the
labor of children under the age of 18 years, or the product of any
mill ranncr{. workshop, factory, or manufacturing establishment in
the United States which has been produced in whole or in part by
the labor of children under the age of 14 years, or by the labor of
children between the ages of 14 years and 16 years who work more
than 8 hours in any one day, or more than ¢ days in any one weck
or after the hour of T o'clock p. m., or before the hour of 1
o'clock a. m.

Senator Lewis, Have yon not a provision in this law that a
certificate must be required vetore the goods are thippedt

Mr. Exzry, Not in this measure. Ve are discussing the biil as
passed by the House. ) .

Scnator Lrwis. That is the one I am referring to. I am dis-
cussing a thing which does not exist. I apologir-.

Senator Custains. You gay it is your opinion that Congress could
not require that corporations engaged in interstale commerce shall be
organized under a Iaw of the United States! .

ﬁ(r. Estzay. I do not seo at tho moment, Senator, the relation
between the commerco to be regulated and the purposs stated.

Senator Rominson. Will you pardon me for going back to the
question of Scnator Tawis?

Mr. Esrny, Certeinly.

Senator Roninson, T think he had in mind the proviso in line
24, at the bottom of page 3.

Mr. Esenr. With respect to guaranteet

Senator Rosinsoyn. Yes,

Mr. Esirar. That is another matter.

Senator Rosixson. It has been urged that we ought to pass a luw
providing for no incorporation except under a Federal law, and that
we cotld make it exclusive, compulsory.

Mr. Esizar, There are several bills of that character, Senator. I
have heard them argued by very distinguished authorities with
great interest; but I bLelieve soms of them went off on another pliase
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of the Iaw. I confess T do not sce the parity between that and the
provisiens under discussion.

Senator Rosixsox. They are engaged in interstate commercot

Mr. Estrny. Yes; but T do not s20 the relation. I do not know
of any dictinction made in any decision of the United States courts
with reference to the right of corporations, persons, firins, and part-
nerships to engage in interstate commerce—that is, with respect to
constitutionnl guarantees—which holds that such guarantees apply
only to natural persons. It is in the Constitution, and it has always
buen recognized by the courts, that there is no distinction between o
natural person and 8 corporation, except the distinction with regard
to the immurity clause.

Senator ItomxsoN. I am not making that distinction. If they
chose that form of incorporation, then t}\ey must incorporate under
the Federnal statute, if on existed. Of course, we have none now.

Mr. Exrry. No. I think that is answered by the statement in
the employers' liability cases, where it was said that to engage in
interstate commerce was not a privilege which depended upon Con.
gress, and which Congress could arbitrarily condition.

Senator Nopixsox. Your proposition is that if the goods are

themselves wholesome and sound, and that their use shall be whole-
some, we can not ﬁn back of that and look into the conditions of
production or by whom they are produced?!
. Mr. Fotray, Y would not say you could not go back of that and
inquire into the conditions of Eroduction or b! wliom they are pro-
duced, because vou do go back in the case of misbranded or adul-
terated goods. Dut in this case you go back to examine the character
of employment, the relationship existing between the manufacturer
of the goods and these whom he hires to manufacture them. The
employment contract, the relationship of employmen created and
existing wholly within the territory of a State, 1s wit in the juris.
diction of that State under its police power.

Senator Ropisson. Still, misbranded goods do not make an ex-
ception from the suggestion I have just made. I am Assuming nos
that the goods when offered for shipment are sound, wholesome, not
fraudulent in any form. I understand your position to be that the

rson who owns them has a right that can not be interfered with
g put them in the course of an interstate shipment and that we can
not go further back and inquire how or by whom they were produced.

Mr. Estzar. I do not believe it to bs within thé power of Con-
gress to exclude wholesome meat or wholesome bread from interstate
carrisgs veiween the States, because there wes o child 10 years old
i.".*}(he:s1 kitchen where the bread was baked or where the meat was
cooked.

Scnator Rominsoxn. T was trying to get parallels, if T could. .

Mr. Emzay. Assuming, as I do, under the decisions, that the in-
hibitions and the guarantees of the Constitution apply with equal
force to corporations as they do to persons, then 1 know of nothing
that would support a contention that would make a condition of en-
g:ginf in commerce that the capital stock of the corporation had to
fully paid up, it being a State corporalion. .

Now, fbeg to turn your sttention to two cases which are greatly
relied tipon in argument to support the validity of this proposal—
the lottery case, and the Hoke case, commonly \moyn as the white-
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elave case. The lottery case, as yvou gentlemen well know, was the
subject of & strong dissent, chiclly directed to a disagrecment over
whether or not a lottery ticket was an article of commerce, or whether
it ought to be regarded as within the Lerms of those contracts which
are held not subjects of commerce, like insurance policies or other
contracts which merely establish a personal relation between parties
thereto and were not, in themselves, articles of comnmerce. The
court held that when a lottery ticket was trnusvm'tml by an inde-
pendent carrier it was an article of commerce, ut the comrt very
carefully limits its decision in the cnse.

In sustaining the exclusion of lotlery tickets from inteistate com.
inerce by the act of 1695 the court illustrates the exercise of the

wer of prohibition by appeal, first of all, to the diseased cattle act
of 1884, which forbids the transpertation of live stock affected with
an infeetious or communicable disease and by appeal to the decisions
affiriving the Shierman Act, notably the Addystone Pipe & Steel Co.
v, United States (175 U, 8., 211), in which that court sustained the
power of Congress to ennct a Inw * prohibiting citizens from enter-
ing into those private contracts which dircetly and substantially,
and not merely indirectly, remotely, incidentalls, and collaterally,
re%nlnlo to a&;rentcr or less degree commerce among the Stales.”

"he court denied that this decision led * necessarily to the conclu-
sion that Congress may arbitrarily exclude from commerce among
the States any article or commodity or thing, of whatever kind or
natura or however useful or valuable, which it may choose, no matter
with what molive, o declare shall not e carricd from one State to
another.”

The court furtlier says:

\We tay, hawever, repent In thile connection whiat the eonrt has heretnfore
sald, that the power of Coozress to repilnte commerce amonz the States
sithough pleaary, ean not be deemad arbitrary, since it s xubjoct o auch
limitations or restrictions s« are preseribed by the Concditution.  This power,
therefore, 108y not e exerelend ro ax ta infrinze rights socurel or protectoal by
that Instrument, It woulll not be diMenit to imagtne legledation that would be
Justly linble to ruch an objection ns (hat stated and ba hoetile to the objocts
for the accompli<hment of which Congreas was Invested with the general power
to regulate cotnrucrce among the rerveral Btated

Senator Cumnns. If you can imagine n state of society in which
gambling was not against public policy, with the Constituticn as it
is m;w, would you have expected & different decision in the lottery
(< S

Me. Eseny, T think in that case that Congress and the courts do
not create but recognizes an inherent quality in the article which
expresses the common judgment of the Nation.

Senator Cusisiane, Ts it not true that it goes further, and that it
mo{gmzcs an inherent immorality in the business of gambling!t

Mr. Estrry. Lotteries had come into the Supremme Conrt of the
United States 70 or 80 years before, and the courts had refused to
recognize the validity of contracts predicated upon them or to pro-
tect such contracts, and this was but s last step in regulating the
truffic in lnttcr(y tickets, a thing bad in itsclf, “a traffic in which,”
the court said, “ no man may engage as & matter of right.”

.Senator Cunsisa. If child labor, the question mentioned in this
bill, were gepcrall{ recognized to bs imnioral, as gambling is, would
you not consider them paralleit
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32 INTERSTATE COMMERCE IN PRODUCTS OF CHILD LABOR,

Mr. Eyery. T would consider the regulation of the transportation
of the child for that purpose or the regulation of tho use of childven
in interstate comnierce. I mean on any cotumon carrier, like a mes-
senger Loy working for a telegraph or teleplione company, where the
carrier was within the clear jurisdiction of Congress,

Senator Lewis. I argued tho lottery case in the lower court and
tried during that argument—in the higher court I tried to do the
same thing—to get the court to adopt a theory of a lottery ticket the
same as that which applics to a policy of insurance, they having pre.
viously held that a policy of insurance was not an article of interstate
commerce. The man had sent a ticket out and sent the money,
actually in dollars and cents, which was the result of the lottery
drawing; and the question was whether or not that could be inhibited
by the United States, more on the ground that it was passing be-
tweer; States as the result of & thing that was conltrary to good
morals.

Tho question as to this Lill is: Ts it within the power of Congress
to eay tliat child labor is immoral merely becauso s thing is dono by
a child! Can Congress sa that that thing per se is immoral when
it \'ici!nte's any of the establithed doctrines which define it as im-
moralit

Mr. I’gslmr. To what would you refer the exercise of that power!

Senator Lewis. For instance, is it right, in your opinion, to say
that child labor is immoral or iile'gnl in itself, and, being such, that
we could prohibit the results of it

Mr. Evzay. Congress, if it did that, would repudiate the position
it took in enacting legislation in the District of Columbia for the
rtgulation of child labor. . . .

called attention this momning to the fact that I did not think
thut anyone contends that the employment of child labor per se is
an evil. It is argued that the employment of child It Lur is an evil
it such employment injures the health of the child or prevents him
from securing an education, or something of that sort. DBy except-
ing agricultural oocu(;ntions this bill argues that a child working on
' Eiarm is not injured, because he is working al an occupation that
takes him out of doors and probably is calculated to better his health,
rather than injure it. So this bill approves child work on the farm
even under the age of 14 years, or if of the aga of 14 and not over 16
it believes he may worlk over eight hours a day and not be injured.

Senator Rosixsox. If, for instance, the State of South Carolina
had passed laws forbidding child labor in all cases under the age of
14, and for more than eight hours in any one day of children Letween
the ages of 14 and 18, would this act be valid! Suppose that the
State of South Carolina had Leretofore E:ssod a labor law forbid.
ding any child under the age of 14 to ba employed, or any child
between the ages of 14 and 16 to bo employed more than eight hours
in any one day, would Congross have the power to pass this act!

Mr. Exerr. If every State had! .

Scnator Rominsox. Noj if the State of South Carolina had.

Mr. Esicar. You mean, if the act in South Caroline was in the
identical terms with the act proposed here, would that affect tho
validity of the exercise of the power of Congreast

Senator Rosixsox. Yes.
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Mz, Ebtrar. I do not think so, for the reason that the State would
have no less power to chango its legislation than to enact it. If
any one of the States adopted s rule with respect to marringe and
divorce, and it Congress adopted the rame m‘e and provided that
persons who are divorced from the marital relations by any other
standard could not ship their products—their childten, in other
words—in interstate commerce as passengers, would the congres-
sional provision be strengthened by that fact? If & rule of com-
merco applied to only one state and not to other states, it seems to
me that it would be invalid for cther reasons; that is, it would
undertake to discriminate hetween States.

Senator RoninsoN. That is a very proper question, of course. In
order to eliminate that queslion, sippose that every Stale had
passed laws forbidding child labor—[forbidding the employment of
child labor under the age of 14 i'en.s and the employment of chil.
dien between the ages of 11 and 108 foi more than cight hours in
nln,\' mn day; could Congress then, under those conditions, pass
this ac

Mr. Exeny. Tf every State had taws like that?

Nenator Rominsox. Yes; overy State. Could Congress then pass
this act, in your opinion!

Mr. Exeny. T do not think so, becatise T do not sce how that could
change the power of Congress at all.

To return to the discussion of the Lottery case. and I want to call
your attention to the Janguage of the majority of the court in re-
sponso to the assertion that the conclusion there reached meant that
Congress could exclude any commodity from commerce:

We oay, bowerer, rejeat, In th's contievtion, what the conrt bas before 8118,
that the power of Congreas to regulite conanerve among the States, although
plenary, ¢an not be decinad arbitrary, since {1 |s anbjoct to such linktations or
rectrictionk an are prescribel by the Counstltution. Tbin power, therefore, may
not be exerciac! ro an to Infringe riglits aciired or protectad by that Instru-
ment. {t woukl not be dlificult to hnagine legislation that would be justly
liable ¢t~ such an ohjection as that statad and he haetlie to (he ohjacts for Lthe
acceinpliehment of which Congress wan intestenl with the genernl power to
regulate commerce among the several States.

As to the Hoke case. the white-slave case, you will recollect that
the proposition presented and sustained in Justice McKenna's opin-
ion was the power of Congress to prevent or forbid the transporta-
tien of a person from one State to another for immoral purposes
ot to procure their transportstion for that purpose. The court says:

What the met condenina [a the transjortation ohtalna or alded, or trans-
portation foducyy, in Interstate copmerce, for lmoral purpmses

No man has the right to transport a human Iving for immorat
purposcs. ‘That is admitted. It ix something inherently bad in
:mmcuuw the persons may bo viewed in two ways, either from
the purpose for which they are transported, or for what they aro in
themsclves a commodity of—immorality. .

1 do not want to call the attention of the committee to too many
of these cases, but I want to mention & further point in relation to
them. Mer. Parkinson during his argument again and again reit-
erated that Congress possecses a national police power tn protect

’i
!

}

,.,.1',.,,‘\,.‘....‘.\..*_.,_ ey

P, S

——as
A et .

—
»

——
[ PR

h -—




i T e 34

AX

B0, X et i

s A

BN

eYe

" wRSTATE EHCE IN P C D LABOR,
384 IN® COMM IN PRODUCTS OF CIIILD LAB

public morality, public health, and public morats.  That is true, sub.
Ject to this limitation. 1 do not want to say it has that power, be-
cause the courts have alway- aid substantially thnt Congress pos-
sesses no police power as such, but what they have said very dearly,
which marks the distinction between Mr. Pavkinson’s declaration
and the fact, is that a regulation of commnerce is not invalid, because
it partakes of the *“quality” of polico power. A “police quality”
is generally applicable to wll these exclusions from commerce to
which I have called the cominittee’s attention.

* 1 desire also to take marked exception to the froquent assertion
in the conrro of this arniment that the exerciso of cammeree power
is limited only by the fifth amendment.  According to the cireum.
stances of the regulntion proposad, it woulil be limited by many
other provisions of the Constitution, because, taking it as a whole,
the Constitution is a remarkably prohibitive document. There ars
115 negations in that instruinent as against 70 aflicmative grants of
power,

Scetion 8. paragraph 3, of the Constitution delegates to Congress
the power to regulate commerce with forcign nations and among
the several States and with the Indian tribes.

Immediately thereaftec, in section 9, paragraph 5, it is provided
that no tax or duty shall be laid on articles exported from any State.
No preference shall be given by any regulation of commerce or rev.
enue to the ports of one State over those of another. That is 2 clear
inhibition of exercise of commerce power.

Article IV provides that the right of the people to be secure in
their persons, houses, papers, and effegts against wnrensonable
searches and reizures rhall not be violated, and no warrants ghall
issue but upon probable cause, squorted by aflirimation, and par.
ticularly describing the place to searched and the persons or
things to be seized.

This provision appears to modify the ure of the commerce power,
as indicated notably in a case with which yon are undoubtedly
familiar, that of Harriman v, The Interstate Commerce Commission
(211 U. 8.); also the case of Hale v. Tlinkel (201 U. 8.).

Next there is the well-known provision of Article V of the Con-
stitution, which provides that—

No person shall be compelled In any criinfnal came 1o e a witiesa against
blmeelf, nor be deprived of 1ife, liberty, or property without (ue process of law,

This article, which has been frequently referred to, lays its inhibi-
tion upon Congress as the fourteenth amendment does upon State
legislatures, It also Frovidcs that no person shall be compelled to
testify against himself in any criminal case; and if Congress under-
took €o require such a condition in a regulation of commerce it would
run up against this prohibition, .

There is also this further inhibition which is the essential sourcs of
distinction Letween State and Federal authority. That is Arti-
cle X of the Constitution, which provides that the powers not dele-
%;ted to the United States by the Constitution, nor prohibited by it

ll;e States, are reserved to the States, respectively, or to the
people.

All the powers of Congress are derived from delegated authority,
and they are not defined, but enumerated powers. Everv power not
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80 expressly delegated is reserved either (o the States or ta the peo-
le themselves, There has been no partitioning out of all the legis-
ative power between the States and the Nation as was suggested

here, because there are many powers that could be granted, but which

the peopic have never delepated, although from time to time they
do delegnte additional powers, of which a recent instance is that of
the income tax amendment. We amend the Constitution of the

United States from timo to time, and we also amend our State con-

stitutions from time to time; but the sovereign undelegated power is

in the peoplo themselver, The argument for this matler gains noth-
ing by asserting that there is a great nationnl evil to be regulnted,

Granting that there is geeat evil to e removed or vegnlated. tho

power to meet it must be expressly found in order that it may be

authoritatively exerciscd.

From theso considerations and ¢ases T alesire now to present we atb-
mit that any rule preseribed for the regulntinn of commerce must not
be arbitrary, must have some real and substantial relation with the
commerce to be regulated, and must not conflict with other prohibi.
tions or gusranties of the Constitution. There is no such real and
substantial 1<]ation between the shipment of a commodity in com-
merce and the conditions governing the employment of children in

" an establishment in which it is produced. Such & rule. morcover, is
in conflict with Article X of the Constitution of the United States.

It was eaid, in the course of proponent’s argument. and it was re-
verted to by members of the committee, that there is a vast power
in the nature of police authority that can be exerciced by the Fed.
eral Government through its legislative department to incet nationat
evile. It may not be expressly foind in the various articles and

ranta of powaer in the Constitution itself, but in the nature of things
it must reside somewhere for the piotectinn of national morals,
nationnl health. national safety, and it can he referred to the com.
merce power. I call your attention to the fact that that proposition
hasbeen the express subject of argument of a most claborate character
in the Supreme Court of the United States, because it was assorted
very slrong!ry by the Government in the famous case of Kansas

Colorado. In disposing of that case the court fully met the conten-

tion that has been made here. The (ioverament's counsel insisted

that all legislative power must be vested in either the State or the

National Government: no legislative powers belong to a State gov-

ernment other than these which affect solely the internal affairs of

that State; consequently atl powers which are national in their scope
must be found vested in the Bgngrcss of the United States.

In that case. as you gentleinen will remember, there was a ques-
tion as to whether tho State of Kansas or the State of Coloradn was
entitled to the flow of tho waters of the Arkansas River or whether
it was the Federal Government which was entitled to fix the condi-
tions under which the flow of that river was to be had.

The court eaid: ’

But the proposition that there are legialatlve powers affecting (he Natlon as a
whole which belong to, although not expresaed In, the grant of powers io in
direct confket with the doctrine that this fs A Goremment of enumerated
powers That this in such a Government clearly appears from the Conatltu.
tion, independently of the amendmenta for otherwlee there would be an fustru-
meat granting certain specified things made ojeratire tn grant other and dis
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tinct things. Thls natural construction of the original baly of the Constitution
is magde absolutely certain by the tenth amendment. Tuls apendment, which
was seemingly adopted with presclence of just such conlentlon as the present,
dlsclosed the widespread fear that the Natlonal Government might, under the
preasure of a supposed geueral welfare, aitempt to exerciae powers which have
ot been granted. With equal determination the frapiers Intended that no such
assumpdion should ever find justification In the organic act, and tbat If, in the
future, further powers acemal necesdary, they ahould be granted by the people
In the manner they had provided for amending that act. it reads: “The
powers not delegatad to the V'nitad Ktates by the Constitution, nor probibited
by it 10 the States, are reaervel to the States, respectively, or to the people.”
The argument of counsel Ignores (the princlpatl factor In this article, to wit, * the
people.” Its principal purpote was uot the distribullon of power between tbe

United States and the States, hut A re<ervation to the people of all povers not
granted,  The preamble of the Coosiltutlon declares who framed [t—'' we, the
people of the United Ritatea™ not the people of one Ktate, but the people of
all the States—and atticle 10 reserves to the people of all the Etates tbe powers
3t delegated to the United Statem. Tle powers affecting the internal nffafre
of the States not granted to the United States by the Constitution, nur pro-
bibitel by It to the Riates sre rcrerved to the Statea respectively, and atll
powera of a national character which are not delegated to the National Gov.
ernment by the Coustitution are reserved to tbe poople of the Unitad States.
The people who adoptald the Constitution knew that In the nature of things
they could not foreace all the questions which might arlea In the future, all
the clrcumstances walch might cnll for the exerclse of furtber national powers
than those granted to the Unitel &tatea, and. after making provislon for
an amendnient to the Coustltution, by wbhich any necded additional powers
wotld be granted, they rereried to tbeniacives all powers not so delegated.
Tbis article 10 Is not to be shorn of its mecaning by any narfow or technical
counstrirction, dut is to be conaldered falrly and liderally 8o as lo gite effect to
its >cope and meaning. (Kanszas v, Colorado, 200 U, 8, €0.)

. In the course of the argument made in support of this bill much
timo was spent in drawing distinctions between intrastate and inter-
Btate commerce. We insist the issuo is broader; it is a distinction
between the power under which manufacture and production shall
be geguhted and that under which the rule for intercourse shall be
made.

In the naturo of things, if a rule is to be preseribed, it must have
a clear relation, a real and substantial relation, to the commerce
which its proposcs to regulate. You can not mske anything a regu-
lation of commerce by calling it such, It must be in its nature, on
its face, a regulation of commerce. That is tha point brought out in
cass of Adalr v. United Ststes (208 U. 8., 161), a prosccution
brought under the so-called Erdman Acl‘,i \!inch provided among
other things that no common carrier should discharge or threaten to
dischargo any employee of the carrier because of his membership
in a labor organization. . . .

The court decided two thin First, that the provision was
repugnant to the provisions of the ﬂ.fd\ aemendment, becauss it
understood to deprive the employer or his agent of what was at once
a personal or property right, the right to creats, and the right to
terminate a refation of employment with another; and secondly, it
wss not & * regulation” of commerca,

The court said:

Manifeslly, any rule prescribad for the conduct of Interstale comnierco, In
order lo bo within the commlenci of Congress under {te power Lo regulate
Louikierce among the Riates, must bave sowe real or substantial relatlon to or
connecticn with the commerce regulaled. Dat wbat possible legal or logical
coonection I there between an employee’'s membership fu a labor organizatfon
and the carrying on of (ctersiate commercs? Such relation to & labor organisa.
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tion can bave In {taclf and In the eye of the layv' . bearing upon the cotomerce
witl wbich the employee la connected by bis Jabor and services, * ¢ * It l
results, on the whole case, that the provialon of the statute under wbich the I
defendant was coavicted muat be beld to be repugnaat to the fifth amendment o
and as not embraced by nor withln Lhe power of Congress to regulate foterstate | 3y
commerce, but under the gulse of regulating Interstate commerce and as applled o :
(0 this cate it arbitrarlly sanctions an Illegal Invasion of the personal liberly v ‘
as well as the right of preperty of the defendant Adalr, ' :
This case was reviewed again in Coppage v. Kansas 5230 U. 8.}, \
although there was before the court a Stale st+1ite and not an act
of Congress. T call that case to your atlention to observe the rule \
of construction laid down. It is most Eemnent to this bill and is i
first well stated in Lochner v. New York (198 U. S, 45). The case . 't
of Lochner v, New York involved the so-called Daker's 10-hour ' |
law, The question was whether or not it was a “health law,” and the :
court held it was not, saying: J |

\We are justified In sayinz so, when from the character of the [aw and the . ;
sudjoct upon which it Teglelatea, it 13 apnarent that the pudlic bealth or welfare \ H
bears but the niast remote relation to tha lIaw. The purpose of the statute must : ¢
bo determined frow the patvsal acd legal effect of the langunge employed; and . :
whether {t s or Is not reprmant to the Constitution of the United Stales must ) bt
be determined from the nrtural effects of such statutes when pot Into operation, - Y
and not from thelr prociaimed purpoee. : o
. Again said the court in Coppage v. Kansas (236 U. 8.), page 1, “
in reference to thu construction to ba placed upon a Kansas statute, R
which was entitled “An act to provide & penalty for coercing or Tpd
mﬂucnclnf or making demands upon or requirements of employces, ]
sorvants, Jaborers, and persons sceking employment,” ths question '
being whether or not tha thing which was done was “ coercion *':

Whea a party appeals to this court for the protection of rights sxcured teo .
bdim by tbe Federal Coostitution, the deciston {8 not to dejend vpon the form
of the State law, or even v,on Its declared purpose, but ratber upon {le opera- . .
tlon and ¢ffoct, ae apnlied and enforoed by the 8tate; and upon these matters ’ -
thls court can vot, In the proper performance of its duly, yield its judgmeat to
that of the State court.

After citing cases, the court says further: i

Now, it scenis to us clear that a stalutory provision which 18 not a lezitimate
police regulation can not be made such by belng placwt In the zame act with the
police rexulation or belng enactad under a title that deciares the purposs
which would be tho proper objoct for the exercise of that power,

Mr. Justice Grier said, in the Passenger cases (7 How., 458), that
“ the true character of an act of legislation can not be changed Ly ite
cvllocation,” and that is most pertinent here.

The question of whether or not this bill proposes a regulation of . B
caramerce or whether it proposes a regulation of employment en. D)
tirely within the jurisdiction of the Stalo where the parties are en-
gnf:ed in production, is to be determined, not by a declaration in its
title that 1t is a rcgu’ntion of commerce, but by its words, by its legal
eflect, and by its practical operation when it becomes a statute, It
is [;Jain that ita pur, is to prevent tho employment of children
within tho age limit fixed in_this bill; and the mecans by which that
object is (o bo attained are, I submil, not within tho powcr of Con-
gress as & regulation of commerca, |

I think the committee will admit that the State can not surrender
its right to regulate domestic affairs except where there is concur-
rent ﬁlri:dldion any more than Congress can grant a State the right
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to enter its domain and legislato there. That would be amending the
Constitution by an unconstitutional method. The proposition then
is, apart fromits relation to other prohibitions of the Constitution,
Isthis a regulation of commerco!

Now, I have undertaken to point out that in sll the cases in which
an articlo has been excluded from commerce it has been excluded be-
cause of something inherently bad in itself. Now, hero is a bill that
applies to every product in this country that is now manufactured,
and declares the inhierent naturs of évery such product is to be
changed by its contact with a child. Everything in the way of {ood,
erg?thln in the way of manufactured articles of evel;x| kind, every
Er uct of our factories and other producing establishments is to

ave its character stamped upon it in interslate commerce, not by
what it is in itself but by the fact of whether or not among hun.
dreds of employces one child within a forbidden sgs is employed in
the establishment in which it is produced.

Can Congress by legislative magic change the inherent nature of
an article by associating it with the conditions of employment under
which it is produced? Can Conﬁgrcss deny transportation to a child
whoso father was a convict or whose mother was a prostitite, on the

ound that it was produced under conditions of immorality! Can
it deny interstate transportation to either party or to the children of
s marriago either of the parties to which had been proviously
divorced contrary to a standard established by Congress for the

urpose of protecting national morals in the marital relationt Can
ngress establish for every Stato in the Union factory laws, in-
spection laws, hours of labor laws, minimum wage laws, efliciency
methods in production, literacy tests for nlien employccs, all forms
of admittedly local regulation, by denying the facilities of interstate
coinmercy to commodities not produced under ite standards!

It is not cnough to say that this power of Conygress inust depend
upon so changeablo a thing as po_;t)uhr opinion respecting the sub-
ject matter of reguistion, because it has been said by a great Justics,
now dead, Mr. Justice Storey:

The Constitution zpeaka not only fa the same words, but with (he aame
eaning and intent with which It xpoke when it came from the hanls of its
framers and was voted on and adeptesd by the people of the United States
Any other rule of conatruction would abroginte the juslicial character of this
court, and nake 1t the mere reflex of the popular opinion or passion of the
day. (10 Howard, 303).

Senator Coydnne. That is a little in conflict with some of the
decisions of the Supreme Court. For instance, take intoxicating
liquors. The Supreme Court once aid, in regard to the law regulat-
ing intoxicating liquora—I believe this was the law of a State—that
at the timo intoxicating liquors were a legitimate subject of com-
merce, and indicated very clearly that its transportation from one
State to another could not be prohibited even by Congress; but it
said, &s I remember it—I have not read the decisions for a long time
~—that if there came & time when intoxicating liquors were {ooked
upon generally, universally, as bad by the civilized sense of man-
kind, and condemned, ss the lotter{ business had been condemned
that, then, intoxicating liguors should be outlawed, and that it could
be provided that it would not be transported from one State to an-
cther. So public opinion does nccessarily change the complexion
and mesning of the &mstitulion of the United States.

 omm
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Mr. Eszry. That is judicial recognition of public judgment.

Senator Cusinine, Congress has by its word declared the public
senso in that way. It haa to bo an evolution of the people, and it is
througl their organized judgment, if you pleass, that the status is
determined.

. Mr, “uray. The distinction thers is that you are looking square}
into the nature, character and inlicrent essence of the article whic
in the subject of judgment,

Scnator Cossiixe. I do not suggest that as a parallel case, but
only suggest It as being a very abvious conflict with the decisions
you have just read from, by the Supremo Court.

Mr. Exyzry. I do not think it is in conflict when it is understood
that so far as the powess of Congress are concerned they can not be
increased .or changed in nature Ly the words of men. In other
words, the powers of our Government ars not to be changad in their
nature by passing expressions of public epinion.

Senator Coanyine. I understand that, of course.

Mr. Estery. Yes. Now, it is said here that the States are unable
to protect themselves against the evils of child labor or against
combinations becoming the users of child labor, and that, therefore,
is & reason for the ennctment of this legislation, for the evil is one
that the Nation alone can reach.

Now, so far as the users of child labor are concerned, they can be
reached in cach of tho States if the dilferent States desire to reach
them. Tut the troublo is that there is not everywhere apparently
{mhlic opinion to demand such action in the local communities.

t thers wero such public opinion, then, I say, steps would bo taken
to meet the situation locally. The reason for that must he that local
opinion knows its own conditions. It can not be possible that any

tato of the Union is suppnrlinf( conditions that are go rovolting
that they offend tho moral sense of thie Nation,

But if there is anything that is produced in any State in this
Union that is of a character to affect the morals or the Licalth or the
welfaro of the people of any other State, the people of such State
can utterly close their markets to it. They can utterly forbid its
ntail sale, as they have forbidden the retail eale of intoxicatin
liquors. There is not a State that can not forbid the retnil sale o
products of child labor, if that is romething within the police power
of the State. The reason why it is not atteinpted must be beeauso
the subject is not & valid exercise of the police power of the State,
It that is en, then it is not a subject within the commerce power of
Congress. Thero can not bo tiwo rules in regard to that. The Su-
premo Conrt can not uphold the exeicise of the commerce power for
the purpose of excluding from interstate cominerce n commodity on
account of the itnmorality which it produces or generates unless the
power when exercised by and within a State could be sudtained for
the samo reason. If gentlemen fear to go inlo a State tribunal and
submit this principle to its judgment, then, for the san.c reason, it
can not be sustained as n protection of public morals within the
domain of interstate commerce.

Now, gentlemen, thanks to your courtesy, I have reached the con-
clusion of what I fiave to say. I now desire to sum up bricfly what
I have endeavored to present to the commiltee, and that is: First,
that the ohjection urged to this measire is an objection directed to
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the policy upon which the Nation is asked to embark by the pro-
ponents of this bill. We believe it is one that seriously menaces the
integrity, the organic structure, of this Nation by authcrizing an
intrusion by Congress upon the reserved powers of the dtate, that
deprives the individuals living in those States of the right of self-
government in determining the domestic conditions under which
they shall live and move and have their being—one of tho most
essentinl principles of American Government for which our fathers
from time immemorial have contended.

In the second lEulw.-, the_form of the bill is bad. Tt is poorly
drawn. It is ambiguous. It is far wider in its terns than in the
declared purposes for which it is proposed. The rule of evidence
which it offers is a rule capable of and likely to tempt arbitrary usa.
It protects nobody, not even dealers possessed of the guaranty offered
in this bill, from arrest or prosecution, but only from conviction

‘when they have shown by affirmative defense that they have not em-

ployed children under the conditions prohibited.

he measure is invalid because, under the guise of regulating com-
mercy, it is intended to and does regulate conditions of manufacture
in every State of the Union, and manufacture and commerce are in
their nature two essentially distinct und separate things ruled by
separate jurisdictions. It was the manifest intention of the framers
of the Constitution and of the people of the United States to confer
upon Congress the power to regulate intercourse between the States,
not the power to regulato production in cach State of the American
Union. We further contend that the mere intention to ship a com.
modity in interstate commerce, or engaging in interstats commerce
or production for that commerce, does not bring the production or
the person so engaged within the commerce power. For the com-
merce m\'er Iaya its hand upon the article so produced only when
it had been offered to an interstato carrier in the State of its origin
for ehipment to the State of its destination. Commerce begins where
manufacture ends DBy its nature it can not have being until the
operations of production have been concluded.

We contend that exclusion from commerce has never been applied
nor coentemplated by the Congress of the United States nor sus-
tained by the courts, with respect to any article that was not bad in
itself, nor to any acts of individuals that did not threaten the safety
or the freedom of that commerce. Ve acknowledga that in protect.
inf it Congress may remove any obstruction to its flow, moral, gh si-
cal, or economic; s mob, a monopoly, or a sand bank. We hold that
any rule pnescrii)ed for the government of intercourse between the
States must sustain a real and substantial relation to the commerce
which it undertakes to regulate; and that this proposal is character-
ized by no real and substantial relation of that kind. ‘The rules of
construction consistently applied by the courts of our country will
determine whether or not a progosnl to regulato commerce is such,
not from its declared purpose, but by the language in which it is
e?ressed. its legal effect, and its practical operation in the overyda
affairs of the commercial world which it is to govern. Thisgbill,
measured b+ that standard, is not a valid regulation of commarce,
but a proh  ied regulation of production.
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Let it be assumed, &s is here declared, that the improper employ-
ment of child Iasbor is an evil that Congress should exert what-
ever powers it possesses for the purpose of preventing. I agree that
it is the duty of the National (Government to undertake to (Yrotect
the child within its jurisdiction against exploitation in industry;
but it remains ridiculous to say that because a purpose is laudable
you are Lo usurp power to embark upon it, and imperil the true rela-
tions between the States and the Nation, To hold that is to assert
that any laudable purpose justifies the obliteration of constitutional
restraint for the purpose of accomplishing a result desirable in itself,
irrespective of the invalid means which may be employed for that

end.

Finally, Mr. Chairman, this propossl is so revalutionary in its
terms, both es a principle of law and as a policy of regulation that
it not only is capable of leading, but it unquestionnbly will lead, to
tha presentation of proposals equally justified, which will, by their
necessary operation, deprive the States of their cssential police pow-
ers and reduce themn (o a condition of legislative impotence. For,
if Congress can say that no commodity shall move in interstate com-
merca becausa it objects to the character of the employment relations
existing belween the manufacturer who preduced it and one child in
his entire establishment, then it can ray with equal right and it will
be asked to say that no commodity shall be produced for shipment
in interstate commerce that is the product in whole or in part of
adult labor, man or woman, employed more than eight hours in any
calendar day or more than 48 hours in any one weck, because the
necessities of the Nation for adequate defense require that every
man and woman shall conserve their powers and thus insure the life,
health, and strength, not only of possible military defenders, but of
the parents of the Americans of the future. More than that, when.
ever, in the opinion of a number of nonresidents, any State fails to
protect the morals or health or welfare of its people angms will be
asked to prevent the interstate shipment of commodities produced
under the objectionable conditions existing in that State. Such a
policy, gentlemen, will turn over the regulation of the internal
affairs of all the States with respect to morals and health and wel-
fare, not to tho judgment of local men who live in the community
and understand its domestic life and conditions, bt to & majority
in Congress who, by the very nature of things, can not and witl not
know or learn the peculiar physical and economic conditions that
constitute the individual characteristics of each State.

It scems to me that a Troposnl of such overwhelming legal and
social importance, espacislly in view of the fact that it has once been
disapproved by the Judiciary Committee of the House, that it haa
been debated in the Senate and disapproved by the ablest lawyers of
that day—is deserving of the attention of the Prent Judicial Com-
mittes of the Scnate. So, with all deference, I venture to suggest
that in view of the nature and importlance of the bill, and without
any reflection whatever upon the distinguished lawyers who sit
around this table, it should have the judgment of the formal law
body’ of the Senate, that authoritative commiltee upon whose legal
judgment the Senato acts, before you ultimately determine the legal
quality of this propossl, o
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