
ARGUMENT IN OPPOSITION TO THE FORM AND VAUDIT OF IL U.U24,
COMMONLY KNOWN AS THE KEATING CHID LABOR BILL

INTERSTATE COMMERCE IN PRODUCTS 0F CHILD LABOR.

XO17DAY, VRERUAY 21, 191&

COW MIZZ ON ITERSTATE CON M .CF,
Us iTr STATE SENATE

WIMasngton, b. 0.
The committee met at 10 o'clock a. m. pursuant to adjournment.
Present: Senators Newland., (chairman), Smith of South Caro-

lina, Pomerene, Robinson, Clapp, Cummins, Lippitt, Townsend, and
Poindexter.

The committee resumed the consideration of the bill 8. 1083, to
prevent interstate commerce in the products of child labor, and for
other purposes.

The CHAIM AN. We will now hear Mfr. Emery.

STATEMENT OF IAMES A. EMERY, ESQ, ATTORNEY, WASHING.
TOM, D. 0.

Mr. EurAv. Mr. Chairman and gentlemen of the committee, I ap-
pear on behaif of the National Association of Manufacturers, an or-
ganization consisting of some 4,000 members operating manufactur.
ig establishments in substantially 35 States of the Union.
I realize in approaching the discussion of a subject of this charac-

ter one is peculiarly liable to misconception, misappieliension, and
even misrepresentation of one's position with respect to it.

The membership of the National Association of Manufacturers, so
far is we can ascertain, does not include, among 05. two and one-
half million employees engaged in the establishments which its
members operate, but comparatively few persons below 16. Our
membership would be little affected by the provisions of this measure
with reskcct to the age limit of children, but there is no member of
the association, who, as a manufacturer, or as a citizen of the United
States, does not believe he would be very seriously affected, especially

.Jn the future, by the principle of control here asserted and by the
policy proposed, as well aa by the form in which this measure is cast.

I assume, in discussing the measure, that it is not predicated upon
the theory that the mere employment of a child is an evil in itself.
Otherwise it wonld--and the laws of all States would-properly
exclude from employment all children; whereas not only does it
permit the employment of children of any age at some occupations,
examining th* proposal from that angle, but among the occupations
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2 INEr-STATE COMMERCE iN roODuorS Or 011ILD LABOR.

obviously excepted are those in which the far greater number of
children, who work at all in the United States, are employed.

I assume that the evil of child labor lies in the employment of
children of an improper age, or at improper occupations, or for too
great a period of time, or while in improper pimysical condition, or
where the operation of such employment excludes opportunity for
educationn and such other circumstances as evidence the judgment of
the various States in the numerous statutes regulating this subject.

In that connection I beg to call the attention of t te committee to
,. the fact that the regulation of child labor, like that of many other

things to which the police power of the States has been and is con.
atantly applied is a subject necessitating familiarity with many con.
editions emsrntially local in their nature. This is demonstrated bthegreat number of exceptions and variations which appear in the egms.

* nation of all the States. Even CongLiess, when exercisig its own dis-
* cret;on in an unquesticned jurisdiction-the regulation of child labor

in the District of Columbia-found it necessary to except from the
operation of the age limit the children employed by itself in the
Senate of the United States.

The members of otir association believe that the necessary effect
of the principle of regulation proposed in this bill is, by virtue of the
practical circumstances of commerce, to substantially substitute the
commercial power of Congress for the police power of the States in
dealing with all local circumstances of production. It is estimated
b rsons familiar with our industry and commerce that substan.

* tally somewhere between 80 and 00.per cent of the commodities pro-
duced in this country are consumed outside of the States in which
they are produced. If Congress, under the commerce power, can
regulate the conditions under which an article is to be produced that
is to go into commerce, it substitutes its authority, practically speak.
ing, not only for the police power of the various States themselves,
but for the supervising judgment of boards of aldermen in every
industrial community, and by the policy and principle of control

i S e."roposed "many an error, by the same example, may creep into the

I do not question, and I am sure that no lawyer doce, that there is
a domain in which Congress can unquestionably exert complete con.
trol over the regulation of all the conditions of labor. I refer not
only to the Territories and the District of Columbia, the government
of which is exclusively vested in it, but to those cases which clearly
vindicate the powers of Congress under the commerce clause to regu.
late the hours of labor of persons actually engaged in interstate com.
merce while so engaged and operating instrumentalities of such
commerce. That, of course, in udes not only the whole field of
interstate railroad operation, but telephone, telegraph, and such other
interstate carriers while clearly within the operation of that prin-
ciple. It seems to me very clear that a messenger boy, for instance,

U engaged in the delivery of an interstate telegraphic message frora
the o'lce where it is received, is an instrumentality of commerce.
No attempt whatever is made in this measure to exert that unques-
tioned power within that unquestioned jurisdiction.

Now if you will permit me, before proceeding to examine the prin
* ciple of control itself, I beg to direct your attention to the terms of

this mere. It IIs a highly penal statute.
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I will ask at this point to h!aae the bill irI'rd in the record that
the committee may haie before it the sections to which I address
myself. "

The CIIAIRHAX. That will be done.
(The bill referred to is As follows:) .1

Be it ene fed by th Setate dad /iouse of Repreaciatirts 4 tho Me Uitcd
SfateJ ol Amrri a in Conprcea aaeicJ, Tat n irurhucer. wanufncturer,
or denier shall ship or deliver for lilli~ ient In Interlite co,nitri the priluca
of any wine or quarry situated in the L'nlttol hint4 %lmlch hos ltVn iroducti.
In whole or In part, t hy te labor of children uwiler the Poe of blxt en )eard,
or the product of any mill. sinnery. wurkln'p. fnctory, or manufncturlng
estabilsinhent situated lit the Uilttil sfnte-4 nhub I, I" I n loirtuvel, In whole
or In lofrt. , y the laltor of children uiitir lIIe nize of fourteen scar or toy thle
labor of nhllilr.,n It.twevn the nize of foumrteen yearx nomol sixteen )"n who .
work more than eight hours In any one tiny. or more thsat Pix days in any one

week. or after the IHour of saen clock postl nictiia|n. or 1,4fure the hour of F

seven o'clock nteliridinli.
gre. ?. lroof of tl eni;li)rwent within PIlty dnyx prh.r to the shipment I,

or such product therefrom flrst) In a lnlre or quarry of a liil unler the ge
of slxteen yenrs. or (semond) In n mill. (wiinery. worktiilh. factory, or iitnuu* .
featuring estibli hnuiet (a) of a child unolr the aegi tif fiturh'mtn 3snrA. or (U)
ot a cithl beti,%tn the ai.'es of fmurihvit years and siltevii years (or nwore than
eight hours In any one tiny or rmire titan Pix tly. i any one %%eck. or after
the hour of Peien o'clock wtineriiAll, or before the hour of maen ockwk
antenicrhlian shall to prima faae evilere that such vrmiu'l hats hen roiruucte
In whole or In tort hy the Inmior of Puclm chihL

Ste. & That the Attorney 'eerwral, the &cretary of Coninwrca. art tle SeI-
retary of lAbor shr.I con little * boartt to make en,! puhtii'lh frol lite to time
uniform rules ar1w regulations for carrying out Ihe truviiaoas of thin Scl

Brc. 4. That for the purp-e of w-curing proper enforcement of this act the
secretary of ltAbor, or any tlerm mn duly autlorlIzed by him, shall have authority I
to enter and inspect at any titte mlrwn. qoarrlt mills. canneries. work.shops ,
factories, tmanufacturlg estnbll.shments armi other ilace. In which i'xods are
produced or hli for Interntate omtinrct; Anti the Secretary of Labor shalt
have authority to employ such assistance for th. purr,,ex of this act as may
from tire to time te tlhorlzel by nprttrlatln or oiler law.

Si. . That It shall Iv thle du y of ench distrIct atturney to within the Socro.
tar'Y of lisr shm ll nM-i I ttti Vi.titIou of thli% 1tt, or to Wilnt llY $tAte
factory or mining or qtirry in-lx-tor, cvunipmIner of talkir. talite itilcal
Iqwtt-or, or schol.altirneinn olcer. or atty other person shall pre-ent bails.
factory evidence of nny such ltilAtlon to cause aisproprlato, lrocealngs to be
cimenct and porotseutl In the priter court. of thc Unlitctl Stttes wIthout
delhy for tile cnforcnwtit of tlhe pnaltihs as In souch camS heroin I rMldcl:
Providetd, Tit nothing In this act shall be extitrual to apply to Nona de
boys' sIl girls' caning cluIs rI-gnizel by the Agricultural I)cltartnwnt of
the several Stats aind of the Untied late.
8w. 0. That any itermon who violate. any of the pn)Ivslonq of sPtln one

of this act, or who refu. or ototructs eltry or httikvtiitn autho ried by C%'
lion four of this act, shall for the flrst otffnv be ;.uni hhI ly a fir of Wt
mre than M.0 nrol (or ench lUte'equent offeruse PhMI too punlih(4 by a flr.,, of

lnt inore that $1.0)0 nor tewts than $RIA, or oyn Ins-rlwooninmt for not oore than
three monthA, or by both fine ad Ind l-rixooment, In the diveretio of the court:
Prodvded, That no denie shnll he subject to conviction unhr the profsllons of
this act who shall establish a gunranty Iseied by the per4on by whw slucih
grods were imAnufactured or prcduret'l, ri-ilent In the United Slates, to the
effect that In the manufacture antI perolthlion of s"ch g"lit rileKr In wKtPtie
nor In part, had children been etnpio) d or perntittal to work In any inine
o suarry under the age of sixte n ykers, or In ainy ril, cannery, workshop.
factory. or mnufacturing etablishncnt umler the age of fourteen years. or
between the ages of fourteen years sd alixteen year. who worked% mire than
eight hours In any one day or more than Plr days In any one week or after the
hour of seven o'clock ialmerldlan or before the hour of seven o'clock ante. i

roerkilata. and In such event the guarantor shall tbe amenabtle to'any prosecv.1
tion, line, or penalty to which the laorn seeking tile protectit-n of such guaranty I f +
wuoulh othirwi se have bn subject under the provisions of this act. Sai
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4 IN(TERTATE COMMERC18 IN PRODUCTS OF 0)11LD LABOR,

guaranty, to afford the protection above provided, shall contain the name sa1
adIrifh of the person glvina tho sam.

SBc. 1. That the word "dealer" or the word "person" as usel In this act
Ahall be conlstrucd to Include any individual or corporation or the members
of any partnership or other unincorporated association. T'he term "ship or de.
iher for shipment In Interstate commerce ' as used In this act means to ship
or deliver for shipment from any State or Territory or the District of Oolumbla
to or through any other State or Territory or the District of olumbla.

Sw. 8. "hLt In provecUtlons under this act each shipment or delivery for
shipment shall constitute a separate offense.4Srm 0. That this act shall take effett from and after orm- year from the date
of Its passagle.

l's-med the House of epresentatlves February 2, 19.
Attest:

Soum TaisibLi, Clerk,
By J. a So.wn, Chiel Clerk.

Mr. Euzar. The measure proposes to make it unlawful for any
producer, dealer, or manufacturer to offer for shipment or to ship

in interstate commerce any commodity produced in whole or inpart by the labor of children below a certain age, or working for

more than 8 hours of any calendar day, or more than 48 hours in
any week It estashes an administrative board consisting of the
Attorney General, the Sc-tedry of Sbor, and the Secretary of

sCommerce, and empowers them to enact such rules and regulations
a ps may be necessary for the administration of this bill a It further

'iII tforinth rics peuroe o en tl forthill workblshmesa

authorizes hand directs the Secretary of Labor, for the purpose of

quarries, or canneri, or other places in which commodities are
produced or held for shij)mnt in interstate commerc. It obliptes
every didrict attorney oftho United States upon the presentation of
satisfactory evidence of various persons enumerated, or by any per.

n, to proved without delay to pro e ute for violation of this act,
and it makes each shipmnt b yparate violation of the lawt -

For the practical purple of enforcing the billit establishes ai rule nf evidence expressed in the second section of the bill which

provides that proof of the employment of any ch;!d under the for.
idden conditions, or within the forbidden age, within 60 days of the[! 'shipment of any commodity in interstate commerce, shall be prime

fatcie evidee that the commodity was produced in whole or in part' by the labor of such child.
i ii "Now, in the first place, gentlemen, I ask you to note the term 11p ro -

duce in whole or in part by the labor of a child." The term is
broader than the &vowed object of the bill. A I understand it is the
purpose of the proponents of this measure to regulate the employ.
wsent of children in " m ech an ica l" operations. But aheru is no such
limitation here. It appliEs to any child whose labor contributes in

lntwhole or in paot to the resultant production. As it applies by nameto " m a n u f a ct u r i n g est ' lishments" it is obvious that any child in
That establishment wh( act or whose service contributes to produc-
' ' tion is within the te-rmns of this measure. It would therefore apply

asits My to an errand boy In a manufacturing establishment who car.
ried an order to any foreman or superintendent in any part of that

' plant who direts, governs, or guides the operation therein " it

would to a child actually engaged in the operation of a machine. -
Moreover each separate shipment constitutes an offense so that the

volume of Zipments and not the number of children employed mes-
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tires the penaP.y which may be incurred. An establishment making
60 shipments pr day and employing I child would inctir 10 times a
many penalties as an establishment employing 200 children within
the forbidden age and making but 50 shipments per day. ''lie meas.
ure is not aimed at production in which children are exclusively em.
ployed. An establishment may have 10 or 12 or 20,00 operatives,

ut the employment of I child under 16 whose service may be said
to contribute to the production of a commodity whth is shipped in"
interstate commerce contaminates and penal i" every shipment
flowing from that plant, although each article is otherwise sound and
wholesome.

So it is apparent that the exclusive employer of children is to be
penalized far less than the employer of a few children with a larger
volume of shipments.

Now I ask you to observe that the rule of evidence proposed here is
not only perfectlh consistent with the complete innocence of a per.
son engaged in ruianufacturing production in a ny State, or of any
dealer, but it sets up as prima face evidence of the violation of the
act the condition under which lawful production for domestic con.
sumption may be carried on. If in any State a child tinder 16 years
of age is employed in an establishment working for more hours thlnii
is forbidden by this measure, but who, under the law of that State
may be lawfully employed in that particular occupation, that child
while engaged in lawful production for domestic itis only supplies
prima face evidence of the violation of this proposed stntute by
every shipment in interstate commerce that pa., out of that plant
during the period of his employment. So not only is the preAump-
tion created entirely consistent with, the innocence of the ncciisod but
by the irnocecnt exercise of his legitimato right of employment he
provides t.e evidence of his guilt.

Now, the "guaranty" provided in the bill does not insure the
dealer against prosecution. It secures him only ag,uinpt convict .
tion." It is therefore a defense which lie may set up, but it pro-
vides no immunity whatever against his arrest, prosecution, and fle
inconvenience, expense, and disgrace which may attend it.

I think the committee will agree as a fundamental principle of
law that "due process of la" a applies not less to immunity from
arbitrary arrest and prosecution than to immunity from conviction
and imprisonment. Indeed, in the twenty.ninth chapter of a Ign s
Chart, in which "due procss of law" had its birth, we read that
"no freeman shall be taken" (that is, arrested) "or imprisoned or
outlawed or banished or any ways destroyed, nor will the king pass
upon him or commit him to prson unless by the judgment of his
peers or the law of the land. Of course, it is needless to say the

hrnse "due process of law" is the equivalent of "the law of the

In entering upon a discussion of the.validity of this proposal, I
trust I realize the distinction between the argument which I may
make to you and the argument which may be asddressed to any court
before which the validity of these provisions is in dispute. No court
may set aside an act of Congress until it Is clearly shown that the
Legislature has plainly exceeded its power, no matter how unwise
or even absurd the policy of the act may be. It is not in the power
of any court to question the wisdom of any policy pursued, granted

~I'I
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that power to enact resides in tie legislative body. On the other
hand, I assume that Congress scrutinizes the nature and extent of
any power tinder which it is urged to act whenever that power is
seriously challenged, because it is a legislative body having ILs Ru.

U thority conferrcI and measured by the Constitution of the United
States, po.msssing only limited enumerated power which nre in their
turn conditioned by the express inhibitions of the Constitution.

I must indeed disagree with the suggestion made by Mr. Parkin-
son in the course of his argument that only the fifth amendment
limits tie exercise of the commerce power. On the contrary, there
are many provisions of the Constitution that not only may limit the
exercise of the commerce power but which, in the course of many
decisions, have been expressly held tq.do so.

The nature and effect of them prohibitions I expect to consider;
before doing so, however, I truct you till permit me to express what
I ask,,ruu to be the state of mind of the legislature toward a proposal
of this character. I quote from Judge Cooley in his "Princip ea

of Constitulionni Law, a statement frequently approved by legisla-
tors as truly descriptive of the position they will take when con.
fronted wit'h the necessity of determining their powers (Cooley
"Principles of Constitutional Law " second edition, p. IbO):

lA.llatora hae their authority measured by the. (onstitutlon: 1ltey are
-hoacn to in what it permits, anqi nothing more. nod they take solemn oath
to obey and support It. When they disregnril Its prolsilons, they usurp
anthorlity, ntbuse their trust, and violate the pronli they hare cruinrmrtl by
an oath. To poss an act when they are In doubt whether It dn" not violate
the Crn.tllutlr.o, I to treat as of no force the tuo.t Inperatire obligations
any person ran n.ume. A hutIness agent who wouhl ,lenl In that manner
v'ith his principal's business would be trented as untrustworthy; a wlitn.:M In
"ort who wotild treat his oath thus lightly, and anirm things eoncirnlnX

which he was In dinubt, would he held a criminal. Indeed, It Is tiecxKs the
legislature fins applied tie Judfnent of Its rnrmbers to the question of Its
authority to pnvs the propopeq law, and has only pased it after being atlefed
of the authority, that the judiciary walve Uieir own (dcAlbt, and give It their
trupvrt.

' And ,Mr. Taft, R distinguished jtidge, when lie vetoed the Webb-

Kenyon Act referred to this matter, and I trust I may be permitted
to red what lie then said in affirmation of the same principle refer-
ring t tihe legislative and executive, duty of determining when an
act wasuvslid. lie mid:

S"But it Is #aid thtthis Is a question with which the txemitlv e Memb~re
of a Ogre phouhtnot burden thetwives to constier or dectie. It Is sid
that It should be left to the Supreme Court to sy whether this proposed art
vloirties the Constitutln n. I (umnt utterly from this proposltlom

Senator CzAFp. Will you permit me to interrupt you there HTve
ott heard n legisotor &ay that that was a matter with which he

cad no concern:i Mr. Fittine. No; rnt that lie had no concern.

Sqenstor Core. I am rising thie Ionguage quoted there..1,7Mr. F,)iY. I (in not know what 9r. Taft had in mind, but I
do know that in the ommittea of tihe House in which this matter
was discused it w 90 tip that the matter of constitutionality was
not one about which it wits neccatry for them to concern them-
selves: that it was a matter to be decided by the Supreme Coutt,
and if a legislator ever hesitated to act w'hen he was in doubt
whether he was vested with power or not, there would be no progress.

U i
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Senntnr ('Lkrv. That in q %cry different tnteinent.
Mr. EMv.nY. Yes, sir. Ile proceeds:

The onlh Mikh tbe Chief laerutllve Inke. no vulh en(h .icinlor of Con.
jri ftake, ioes tint 1hlnd him rtny Iei A,~rrelly to .hcrve the t'4n,,tlutuhln
thion tie oaths whtrlh Jitxllve'm of the ,Sntren, o' urt It.e. o Iq -w.,tinbh/e
wlietlr the dt4hltil qV11tl.ttit lrnhlly of n 1i,1 , imlit riout to furokli n renter
riuon. for vi IlrI n .t1,I. t the fiII, or rIoton , II. tIntl fop r thK, (4irl f"I h0l it to .e
Invnilr). The rotirt vvill only leelAre a Ina % Inmonlil vifhere IIs anI.tllitlintitlly Ia
clear. while Me Itvlwhnuaker nay very vueil heesitnte to oi.te for n hilt of loultiful
con.,ltutlonallly txprnllue of ite uuii .,Oni of kerpin- clearly within the funatien.
tnl law. The custoo of lellhitors ntul exii-istiveia in.u Any legisnative fiincllon
to romlt tn he nourtA er'tire nl nltinte reipmnihillty ns to the contitu.
tlon~tly of the men.uttrt, s v!rh they tnke pnrt In lino.tIng Ii an shine which
tends to put tie eiort constantly In onpnl"ltIn It the legIslature arl eeeu.
the. Arnl, Irulei-,l. to the polotular-euprtrer of unrontittliinnal a Ini If,
lknivorer, the h4,;:ltniors lnd the executives hnd nitetiptep t d1o their duty
tbts hunl.tki of l'pulnr dltnpprounl wiotilh hate been lfteld fromt the courts,
or at lent ronilernhty Ims'nel.

I trust you will permit mu nt this point to say one word with
respect to a matter tint I rill disCels more Spcc;firally at a later
moment, that is the very great danger which lies in exciting collision
between the rspective pouvvets of State tnd Nation. It touches a
brave and delicate relationship, Which, as you gcntlemnen well know,
lis been the subject of continuous debate and apprehension. I Lan
recall no one whlto in recent years has expressed more strongly and
clearly the peril that lies in the creation of any policy, the cflect of
which is to upset that delicate and essential balance of potver, than
Senator Hoot, who in the course of his address on "IThe Essentlala
of the Constitution," at Princeton University i year and a half ago,
made this remarkable statement:

It the power of the States were to override the power of the Nation. we
shnud tilthitately ovape to have a NAtion and ecowe ooly n bedy of really
separnte, altboutgh, einnfederated. Ftate wveretrnile. coaiintlly forcel apart
by diverspe Interests. nnorul tltnintely quarrelln with one another And elparntlng
alto$iether. On the other hand. If the Iw)wer of the Nntloit were to override
that of the States An(] usurp their functions*, re shold haue this voat enutiry,
with its great population. Inhabtling widely wp.a|itil reglona. differing I
clmate. In rrodocio. In Industrial and Pooal Intertits and Ide, covered In
all Its local affairs by one alirpwerfiul central government at Weilbtngto,
Imposing upon the bore life ..nd Ibavlor of each community the otlnlas
and Ideas of prpflety of distant MaJoritlea. 'Not only would is le IntolerbIle
std allen to the Iden of ft# seifgrennat. bitt It would be berond the power
of a central sorernnient to do directly. )etrtridlzAllon would be wlnde ne"s-
sAry by the IAisa of Oavernment btifnees to b-t iransacted. and so our separate
loclalles would come to be governed by de',erAted Antlborltry-4y preontls
authored from WAshnxton to execute the i,1i1 of the great mtazjorlty of the
whole p iople. ,No one can doubt that this also ,rould lead fly fi dtffervut route
to the s rmllon of our Union. Preservatlon of our dual system of Goer.
ment. cArefully retrained In each of Its parts by the linmitatons of the Oon-
situtlon. has made possible our growth In local elf-government and tatloal
pomier In the pat. end so far as we can ee It Is eeatlial to the contlnusaco
of that Goternment In the future.

Senator C0Arr. I do not want to interrupt you too often, but would
you take that as maintaining that the Federal governmentt ought not
to do any of the things committed to it by the Constitution ?

Mr. ESrTy. On the contrary, I should say it can do and ought to
do all the things committed to it by the Constitution and no more.

if~. ~
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8 INTERSTATE COMMERCE IN! PRODUOTS OF CHILD LABOIL

Senator CLArr. And that is determined in all cases first by Con.
gress and finally by the Supreme Court of the United States?

31r. Eursr. Yes, sir; but I have in mind particularly-
Senator CArr. Then within the Constitution, as interpreted first

by Congress and secondly by the Supreme Court, there can be no
dangers as pointed out there.

Mr. EmEry. None whatever, unless the rights not only of the
States, but of individuals to local self-government is denied. Self-
government is not only an essential fundamental right of the States
but it Is an essential fundamental right of the citizen, which existed
prior to the adoption of the Constitution. It was not created by it,
but is a right which the Constitution of the United States was brought
Into being to protect and perpetuate.3Senator CLAPP. But must be subordinate to whatever the Constitu-
tion has said, as interpreted by Congress and then by the courts?

Mr. E~iErY. Yes, sir. llt I havo in mind particularly the argu-
rnent so often made to support a continuously larger use of so-called
"inherent" national powers, which it is urged will secure "uni-
fo,-mity" in legislation. I will show you presently that has been
insistently presented in ths Supreme Court to -istain what has been
held to be unconstitutional legislation and . is, often s3id, too, that
if we had a larger exercise of central legislative authority we would
not have this collision of State laws, which is frequently incon-
venient and exasperating to the citizens of the United States, but
the price we should have to pay for uniformity thus obtained is the
surrender of local self-government with its peculiar adaptability to
immediate circumstance and condition.

Mr. Justice Hughes, in his recent address to the New York Bar
Association in January, reverting to that contention, said:

But In the face of the difk-cutles already before us, and destined to Increase
In nutuber and gravity, we remain convinced of the nc ewity of autonomous
lWcai government& An overcentralzed government would break down of Its
own weight. ;t Is almost impossible even now for Congress In well nighi i, continuous wulson to keep up with its duties. and we can readily Imagine

Sewhat the future may have In store In legislative coerns It we did not have
dates we should not edio have to create them. To preserve the essential ele-m~ents of this system. without permittting necem-ary lof$1 autonomy to be de-

Sstroted by the unwarranted assertion of Federal power, ant) without allowingState action to throw out of manr the requisite machinery for unity of control

. ationers. demands the oost Intellhgent appreastpon of all the facts[ of our Interrelated affairs and far wor~e careful efforts in cooperation than we

have hitherto put for th
Senator Poim=rxz. I would like to ask :you one quesion. You

have no objection to the pasge of law similar to this by the State
edbays you cM[r. EUVnR. NO& fit All.

Senator PoLP x' a The rational Manufacturers' Asthe location' does not *object to the regulation, You are basingiyour objection
on the high ground of an invasion of the constitute onal rights of~the States I

, Mr. Estexy. And of the individual who is entitled, as part of local
, self-government, to have the local regulatory authority pass fully~upon the local conditions of manufacture as distinguis ed from

' ¢miditions of commerce.
Senator Ct~rr. an the right of the State or the citizen be said

• . to be invaded under our Co6stitution when Con"pe and the Su.

\\ ]

;,. J

I
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rreme Court in any given case have said that the act is warranted

Mr. EmstY. No, indeed.
Senator CLASP. Then it is simply a question of whether or not the

condition warrants the act?
Mr. EmErY. Yes, sir; exactly. That is what I am proceeding to

discus&
Senator Cupp. But men outside discuss things that when yoti get

to the last analysis are remitted to Congress and the courts, and
when pronounced upon by the court, can not, under our Constitution,
be wrong.

Mr. Hitriiv. I am alluding to the popular argument, widely dif-
fitsed, in support of this and other similar proposals of legislation
and I am only taking the liberty of pointing oit the delicacy and
difficulty of dealing with local si'bjects through the exercise of this
national power.

Senator CLAP. I do not like to interrupt you, but when I am
making an argument I very much prefer the man I am making it to,
if i certain matter sugge ts itself, to interrupt rather than to sit
silent.

Mr. E~iR,. I am very glad to have vot do so, because it is my
purpose if I can to be of assistance to the committee and to that endl
I desire interruption. It does not interfere with the course of my
argument in the least. It only permits me, if I have the power to do
it, to make it more pointed.

I beg now to ask the indulgence of the committee while I examine
the validity of this proposal, asserting first:

The commerce power in its origin and nature is distinct and differ.
ent from the police power, al'hou gh possessing st times the quality
of police power in its exercise. It is the plenary and exclusive right
of Congress to make rules governing intercourse between the States
and foreign nations. It does not include the right to regulate pro-
duction or nianufacture except as incidental to its exercise, and it is
limited in its exercise expressly and implicitly by various other pro-
visions of the Constitution.

This bill is a regulation of production under the guise of regulat.
ing commerce.

Turning back, for an instant, to the first great case to which all
interpreters of the Constitution constantly revert as the first and
greatest exposition of the nature and extent of the commerce power,
that of Gibbons v. Odgen-I call your attention to what the great
Chief Justice then said of the origin of this power:

In iirvulng this Inqulry at the bar, It has bei "I that the ConAtitution
does not confer the right of Intercourse between State arI St te. Tnat right
derives its Fource from those lAws whose authority Ia -ickno vi .%l ea by elvlllte
man throughout the world. This i true. The Conmtiiutlon found it an exist-
In# right and gave to Congress the power to reglatte It.

You gentlemen are familiar with twe conditions which caused the
Federa[-Congres to be vested with the pl,!nary and exclusive power
"to regulate commerce between the tts. -"

You, of course, recognize that -I was the vexatious restrictions
which the Colonies laid upon intercourse with each other during that
unhappy period following the end of the Prolutionary War, and
until tMe adoption of the Constitution, which the great historian

$4"0-l2----
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Fiske described4s "the critical period of American history," which
was one of the chief causes that impelled not only the adoption of
the Constitution creating a Federal Union but the conferring of the
exclusivo'poiver to i'guiate commerce between the States upon the
Federal Government, subject only to such inhibitions as are contained
in the Constitution.

You gentlemen are familiar with the fact that the conflict between
the Colonies-esixcially those having ports on the seaboard, sid the
inland States, whose commerce was taxed by them, had reached such
a point that the Colonies theinseles wete on the verge of civil war.
Not only were New York and New Jersey at daggers points, but
Virginia and Maryland, and you will recal that the Colony of Con.
necticut utterly suspended all commercial intercourse with the Colony
of New York because of the exasperating tariff policy of the latter.

So, as has been well said again and again by the courtA and his.
torians, the purpose of centralizing the commerce power, was to make
commerce free, not to transfer the power of laying uon citiLens of
the States the restrictions which they had resented. It was pointed
out by the court in the Slaughterhouse cases, in 83 United States,
that the fourth article of the Confederation was the source of that
provision of the Constitution which guarantees that the privileges
and immunities of each citizen of every State shall be those of the
citizen of every other State; and that the fourth amendment dealt
with a feature of the flow of commerce between the Colonies which
the Confederation was utterly unable to enforce. Ths fourth article
of the Confederation to which the court there referred read:

ARTICILA or Coxrmir.EATfOi.

Iii;'Arlide IV. Vhe tK-tcr in Pmira nntl perpotunt Miutlal frI0mndalIi And Inter.
course nininjg thm jc'vilse -t Ito slfferent Mlahtle if the Miitm. he fr' e Ilulinbi.
tnnlxi if irarl, of tci io Myes iinuiltr. vlg l0n41.* al futtitihe fruit Jtticg
exce ih l, shall ;,c w'ltlid tip all prvlh't. nt.l hImmunillhn ot free vilizens In
the several Mat"; and the lixopie of each State shall have free Ingress and
regres to and from any other tate. arl Phall enjoy therein all the plirlleges
of trade and rtmecre. subject to the same ulutler. Impositions, and restric
tlon.t A.q the Inhnloilnnto thereof. reclit'Hvely: provided, that such restrIction
shall not extend so far as to prevent the reopvni of prorty Imported Into any
State to any other State. of which the owner Ii an Inhabitant, providM also,
that no inipesltion. duties, or restriction shnl be laid by any State on the
proporly of the Unltt Sttee, -Nr either of them.

In the case of Gibbons t,. Ogden, Justice Marshall pointed out the
difference in nature between the exercise of thowo police powers
peculiar to the State and the commerce power conferred tpon the
National Legislature, and lMid down the rido that he pemisted to
thii day:

(Mlh4aM 0. N'1deI,, 0 WVhent.:)
We know of rn rule for eonLtrulg the extent of such power other than Ia

given by the language of the Instrument which confers them taken In connec-
tion wlth the purple for which they were conferred. 0 * 0

But the in spetton laws are Mid to be regulatlorn of conitneree, and are
certainly recognized in the ConstItution aq being pswd in the exercise of a

I' power remalnlng with the States.
That taspection laws may have a remote and conslderable Infloeee on c M.
etre will n"t be denied; but that a power to regulate commerce Is the sou cis

front which the right to re them is derived can not be admitted. The ob)ft
of Inspection laws to to Improve the quality of articles produced by the labor
of a matIyl to It them for exportatio; or, It may be, for dmeUe us.

'Aar|e~~tal r N
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Tlwy 0 uil ouo 1[*. tittijec tv~ei wo sit h Oil o "'ig lsloti'v5,lo 4ot ,atulll o 4or ' i t,.ih , Roll tli411tro it for thlls I"llrpoo, Theyi5
fontit apotiont of ttl olloovrf+ r tmom ofI folloltion wicllh '11rll*44 eerylliwithinll fle ll4tlly 4 " 4t114P'f tt o.n.omk$wl to the loiel hroeerolllrelt il

W1thiC111 bIe ltt of is i o '+Prl4Cr 'I by ft 141110 111P IIll11i'1100, Iftt :

11ii'htl tlti, qlNrIilOtitwl , IhtWlth Iol iOf etery litlxrllstlll, All Well its
laws for rtguhtling the hltt tjrl coiioisart of a 1(ltb, nilli floule which rlllohect
turpilke roal. ferries, viec+,aore rou;t.Wiio t portl of this oasll.

No direct genierll l owr over ltw"e o4lto h tgrantel to ( intgreoM, i sid set.
i uently they reatin ubsijr to Monte Imgloltoo, If tho legltllhttie loiivlr of

ie Uison coi reach tileo It insuct 1w for satlional lorpoalals It !inutt hoI here
the power Is eairooly gives for a qtslAtl li pIse. or Its clearly incidenltal to
afte power wilich I expirsl'y givittl,

Not many years later there oecurred a case interpreting the corn
merce power, which was the subject of not only strong argument And
much public discussion but of a remarkable dissent by Mr. Justice
Story which he refers to in his" 1 Commentaries on the Constitution"
andi n which he relates the circulmtances of his dissnt, and points
out as one of the strongest eases, which of course he accepted, the line
of demarcation between the commerce power of the Nation and the
police power of the respeetive States. I allude to the case of the city
of New York v. Nilno to be found in 11 Peters, 102:

This act requilre tie iutflter of any hlip arrivitig front a foreign part, or
from one of the other 1tuts, within 24 holors after Its arrival, to relprt to the
alRyor In writing, oil oath or ,olrlntiot, file nme, pitnet of birtla, Inot legal
settlement, age, aitl (twlpntion, or every pnooer trotlght In ouch hilp to
the city of New York, tor p('rmltleol to latili ait ci1, liiee, or put it ord any
other shlp with tin Intention of prorvcling to the city, wilder a Iennlly of $T5
for every primneger, to he pld Ity tie master, owner, or rouqIlgtwa. It further
required each toaider to give boini to the Itnyor wit two urotllo, In a Slt
not xremillof $:N1O0 for ca1th ptislttwr not a 0itirA1'n of liiiidt 14tll,0( to
save itrthtlpt the inyor, et., atit iliii ovPrseer. of the poor frout tilt Io'ttl-oe
Anti ettrgell, w1hh1 light io lotrl IIn t1n liolttetieo itaol Plliort of such
paseng1er, t1nder a It ,4-t1ly of 1NO.

The coirt pointed out that in all these nittters reltting to the
purely internal affairs of the State the fact that the exe'cise of the
F olice wer Incidentally tutiched the commerce power itself did not
invslidAd the State's act, for Its purpose was clearly to provide for
the welfare of the State and its citizens by pritecting them from the
charge, through taxation, that would be laid upon Ihem to sttpport
those who, by the eiretnmtances of their condition, were likely to
become public charges. The court said:

We plant tllrt scvco ott wiat we .ootllher ploolkregittlhle Theyltliits 'hrto ire
these: Thtt a 4itoe his the od' 1110111itt.it itidl illlltl Jitrlollhlholt over
all lor~mtlls atll 1hllt4, wtlhilll Ist teltorlil flill, 101 fl ti ftfetglt iilloti
wltre thait litlo liit t s l lPirr 'tlere or riw raolo l iy ill lllltl iii 11
t1 tin1lh4l tl1114, Tatll hby vltle fit till. It 1 1utl otlY 1100 rlhtl ftill the
houll4itti itluti .os llts llyti I tit i tli ii o aililiec h itely, llt)lIil10"1i, to1l prots.
perly of I.t people and to irovitlo for its general wel rare iy ay and every
set of legllltton which It tay 4Ileim tO IV coiteitilvo to theaas Ptull. wiacre th
power over tim parlttitr ttuIject or the Iltnioner of ito exereipe i iout stir.
rndeem or riotralled In the itaminnu Jat stated. Tht all those power which
relate to merely tmiilpal legistatlon, or what In., porlal si, f lix hoelI

le called internal pole, are rot thus so rrondei Of orotralne stil tin
consetuetly, I relation to these the authority of as ntalt Is eatpalete, nquall-
led, end ezelul!v1

$'ow, they went on to tay:
We M aware thait It Is At 1Il tlasg diltfieult to define anty authIet %ithll Pror

iwlime sad aecfray. if this Is o in general, It Is tmphustsl s In retallon
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to a subject so hetiit!ed and multlfarlou asq the one which we are now con.
olderinz.

If we were to attempt it we should say-

and this is the esential distinction between theo powers--
we hohld My lkt every law cain within this dscwriptIon which concern"d
the welfAro of the whole rN)pTo of the iAto or ouly Irdilvduni whilln It.
whether It related to their rights or their flutleu., whether it respected them Asq
men or ass itize s of the tatne, whether In their public or private relaton',
whether It related to the rights of person or of property of the whole people
of a htatv, or of any individual within It, and whome operation was within the
territoril linits of the State and upon the persons and things withIn Its Jils.
diction.

That case has been quoted again and again by the Supreme Court
with approval.

There are many cases that I might call to your attention, but I
realize that you are familiar with them and I do not desire to con.
sume your time needlessly. But, as a striking instance again of the
sharp line of distinction between police power and commercial power,
let me call your attention to a decision written by Chief Justice Chase
in 1868. the case of De Wilt -,. The United States; I think it is 0
lHoward.

Congrem had enacted as part of revenue act a provision which
forbade the mixing of naphtlis and benzine, and prescribed a flash
test for illuminating oil. A citizen of Michigan was arrested for
selling benzine which violated this statute.- lie contended the act
was not a valid exercise of the regulatory power of Congress, and it
wits defended on that ground; first, that it was an exercise of the tax.
ing power in relation to internal revenue; secondly that it may"
have been passed to protect the commerce of which bnzine so made
was to be a part. Ih e Chief Justice wiped that away by pointingLout that in the first place the act was in its nature an exercise of the
police power sr 1 confined to the States, and that, secondly, it bore no
relation to commerce.

Senator PomriSzRN Was this an act of CongmessMr. EBmta. Yes, sir; it was an act of Congress, and. the court
invalidated the act and dismissed the prisoner.

A most striking case that scems to go to the very root of the ques.
tion, whether this is a regulation of production or of commerce, Is
one that came from the -State of the distinguished Senator from
Iowa (Mr. Cummins), the case of Kidd v. Pearson, to be found in
One hundred and twenty-eighth United States--I am reading from
the law edition, United States Supreme Court Reports. The cae is
found on page 346-

Senator POINDEXTER. What volume of the law edition is that
Mr. Euray. It is the thirty-second volume. The case was decided

in 1888. The State of Iowa had passed a law prohibiting the manu.
facture of alcoholic spirits except for medicinal mechanical, culinary,

it-. or sacramental purposes, and the defendant, Poaron, continued to11 maniaeteiiro dltllkd ap ritA, but soley for export froei the State.
I .Ile was arrettd and convicted under thi statute, nnd the Supreme

Court of Iowa sustalne his conviction. The cav came Into the
Supreme Court of the United States upon a writ of error from thatoourk

It wu contended by counsel for the risoner that where a subject
Is national in its character the power o Congres lI exclusive of all
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State regulations, and, secondly that inasmuch as this %vAs a recoV p
nized article of commerce the Atte had no power to prohibit tNo
mnnufacturo of it for export, And that under the commerce power
the authority of Congress attnclhed to it, even in tho core of inanIIu.
facture, when it was ianufrctured| even within the houndRries of
the State, but only for export purposes. The court disposed of the
first point upon the ground that it gratuitously presumed that the
liquor was manufactured lawfully, which it was not because the
State of Iowa possessed the exclusive power under its lice authority
to determine whether alcoholic liquor could be manufactured or not,
and as it was not manufactured for one of the four excepted pur.
poses, it was unlawfully manufactured. Then, asked the court, does
the fact that it was manufactured exclusively for commerce attach
the commerce power to itl Why, no, they said, such a position is
impossible, because if we took the position that because an article
is manufactured even exclusively for export-and. mind you, that
is the state of facts here--the commerce p Ower f Congre. attached
to it, then the power of Congress would exclusively attach to every-
thing produce for export between the States. And what would
be the results This unanimous decision, written by Mr. Justice

Jf mar, goes to the very heart of the pending bill not only as a propoi.sition of law but as a remarkable exposition of the effect of its revo-.

lutionary policy.
"We think," said the court, "the construction conten'ed (or by

plaintiff in error would extend the words of the grnnt to ConFress, 1,1
in thei Constitution. beyond their obvious import and is inconsistent
with its objects aind scope)LL

Thin it goes on to quote the section of the Constit,ition from
which the commerce power is derived and some of the language in
Gibbons v. Ogden. The court proceeds: II

No dl.ttlnctlon Is more rmpulr to the common tnind or more clearly expressed'
in tonomic and political literature than that between manufactures and com.,
rrerce. Manufneture Is transformatlon-the fashioning of raw material Into n
change of form for use. The functions of commerce are different. The buyingand selling sn4 the Iransprlatlon Incidental thereto conltute comm-rce, srd

the regulation of commerce In the constitutional sense embraces the regulaUon
At least of such transportation.

Then it roceeds to quote from the case of the County of Mobile v,.
Kimball (M U. S.), as follows:

Comnerre with foreign national And Anmong the Itates, strictly con.adered,
conslsts in Intercourte and trame. Including in the"e term navtgntlon arl the
trAnsportation and tran.sit of persons arid property as well a. the purchase,
Pale, and ex(ianre of coinmodltles.

Then this court proceeds:
If It be hrld thait the term Incluolea the reogilintn oft oil Puh Dinit'nctir

as are Intenn |I. to ie tho ail|vt of mnimerrini Irniianctiims Iri the ftitrt% It Is
Iitlis9hIIle to lonMY that It w01l) Al4 I0cluh d all l i.hl ti i' Ii, h111 'lf tirl 1M
oti, l nit he pI llls' thlu i. 'lih o ult w eul, It, that rtroI4 thI 1 1 is '

hircisl, to the txciu.l'lin of the inlep. with tie Iwn rr to rr;'unte, tot only
;iunnfiacture, Wit nlmi rngrlculltre, horllc"tlturo, PtOck ralsInjt, uouncatIC aetfleth,.
thining-In short, every branch of human Industry. For is tliere one of them,
that does not conteinplate, more or lea. clearly, an InterstAle or foreign market?
Ik"s not the wheat grower of the Northwept and the cotton planter of the
8outh p!At, cultivate, and harvest his crop with an eye on the prices at lAver-
pool. New York, and Chicago? The power being vrpst l In Corres anl lcril c..
to the aster% it would follow as an inevitable result that the duty wciii
devolve on gress to regulate a11 of these delicate, muttifori, and vital
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tatesss~ teretswhieh In their nature afrt, anti must be, localI fill the
ittt ofwr tiortn~aol managoent

It Is ov t ry to enlarge on, but only to sugaet the impraclitiility o
*P is *huq#* when we regerd) the multitudlinous ofalai Iled ant ile

SUWM 41010410~e variety of Itewir Infiite tdetila.
It was wild by C"ef Jumtle SArshull that It Is a batter of public history l

lust the atsJert of vesing In Congress the power to rertilao coninuerce wNt
twwlge nooktwio) anlateg tile severall t~Ates was to insurei untfriiity at rega~.
los""e sitlost eolIMIrtng aw n ilrl,itfintIliag State legislation. lFee olat County
* l4oh , Klimbelti hpra, W J2:2 0).

This wwlng true., hw ran It further that object to to Interpret tie costlitu.
tinsel t*vteto nat to pitie upon I(Xogress the obligatlim to exerlehto th sisr.
whotewv rtwers Jut tilliote(II The ,dIleufens ot such a supervioloti Wouli
r"144" Wo U4ltnm Iwillation generally appllmtrle throughout thle Unltt i
4t110 0 t a swall o 0tatutst only locally applicable fid utterly Ineonslatent.
*eiy tnveWlt towerd the establtshntent of rules of proiuctlon In fill$ VN%
tteotr , with Its itny dlfferett climates anti opportunities, could only be ti
thw siarrtthe, of the Iifruhe advanttogrs of a large patt of thle localities lit it, It

e M every one Pt tvhint. On tie other hend, anty tiovetieint toward the local,
*Aalluil ant imor uu lelslation reotul dti by s#uch an Interpretation wouIlld
be *t.ou the wtl."i pombitie departure from tile declared object of the citeg
I* peesthuea Nfor thisk alone. 14ven In tle exercise of tile iower cotltentletl for
()toecs wouhl be monfintil to thet regulatton not of certain bruneles of Inllut.
tey, tsr Pnwei s', but to thoe Instanlees In each nnd every branch where
the ptrttorr e"atuipltei an Interstate narket. Wltas .trtaneoes wotud he
tteef u,,eette. 4s w have oeen, but still there wold always retain the tim-I

I, iuo,, tut often woulnw he tile e4e, lint the lpodueer colttlei a tontlet I
ssrku t in that csas the superviory power nult be executed by tite Httte;
sat the Intertiahle trouble wtlh) be pretwi thftint whether ftle olte Iu-waur
*e tii.ohe xtoutil exerelse the authority It question would t e tleterniluil not
by ay getertl oe Intelligitble rule, but by the secret ani chaungenble Ittention
of the peetlu ver In each tnt every net of promluctitoh, AeltuathnInureproarlys

-

ow to toe itille g vernents, ntl ierle iproVlwtive of confllet btween Ihe
Qereest am)vennwrn t the States, an,) les likely to have been what the
firtlla at the Constitution Intenled, it would be dltlcoIt to Imagine.

Now, Senator Cummins refiriked the other day -
$enattr Pouwgstg. IWore going into that matter I am not quite

stile that I catch the force of your argument. I do not quite see how
the Iowa case is a parallel with the matter under consideratIon. If
this were a quesion involve the validity of some State legislation
in te of the Carolinas, for iatance, on the subject of the hours of
labor, and the question was before our Supreme Court-a case was
efWou the Supreme Court involving the validity of that State

tegimit|ion --then I could see how that Iowa case would be parallel.
But this is a ttuestion not of State legislation affecting manutao.
trItlt but of Federal It nation affecting the power to regulate in.
sratate commerce. So rdio not quite see how your case is deceive
of the case at bar.

Mr. Eucar. I will endeavor to point it out as I se It. The quest.
tion pesented in the Kidd v. Pearson case was, Did the commerce
power attach to an article manufactured wholly within the State
srtd otherwise within the exclusive jurisdiction o? the State to reg.
late, hcatise awh article of manufacture was intended1 only for such
eom nrwI The court swered, no, It did not; and that principle
iavolces, if upheld, the right of Congres t say that because anyet'mmdlty Is produced to be exported to anoter Stae the omhere

clanse aimthortat Congress to iomtrol the manufacture of that
artice.

The objfet of this bill, frankly stated, is to prevent the creation
at ot employment relation between children below a eertoin ige and
wapmtoy iasged In produetlon.

BEST AVAILABLE COPY
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,Senator Ssiiri of South Carolina. You are contending, in the
citation of this case from Iowa, that the court had decide that tLet
Federal Government had no right under the commerce cawise to do
the very thing that this bill is contemplating trying to do!

Mr. l' itiny. Exactly so.
Senator SMITH of South Carolina. And have denied it the right

to do in that decision?
[r. E lR. I think it is perfectly parallel in principle. I think,

indeed, it is strengthened by the fact that tIe defe s rested upon
just one proposition-that *the commodity in qiestirn Was MadO
exclusively for export. The thing we are making, they said, is to
go nowhere except into another State. It is not to be sold or used
in this Stnte. and for that reason, becau-e it is ,antifactlired only
for export, the commerce power attaches to protect its manufacture
and prevent interference by the State. which otherwise would have
the power to regulate it. "

NoW, the object of this bill, frankly admitted, is to prohibit child
employment. The means adopted to accomplish the regulation of
that employment relation, existing wholly within a State and ante-
cedent to any act of commerce, ik to exclude the article produced
from commerce between the States.

Now, I assume that thi.i committee agrees that when you proceed
to exercise constittitional power, it mjust be not only for a ronstiti.
tional purpose but by the use of constitutionaI means. Yo may
approve a purpose, yet object to the means by which it is to be ac-
complished. We may approve, and indeed appla ud, the man who
undertakes to provide for his old mother's decliningg years by giving
her the means wherewith to live, but we utterly reputdiate 'the idea
that this purpose justifies him in separating a ciiizen from his wallet,
His purpose is laudabie; his means objetionable. We approve
the one and condeni the other.

Now, I will ask vou gentlemen to note that there is not only a dis-
tinction but a difference in the very nature of things betwen the
control of production And the control of commerce, between the con-
trol of mannufncture and thel-ontrol of intercolirse which the Supreme
Court has mid again and again is the meaning of the grant of that
commerce power; that is, the right to regulate commerce is tie right
to prescribe the rules Under which that commerce shall flow, andto
regulate those engaged in it, but only while actually engaged in such
commerce. I will presently show you that this court has invalidated
legislation by Congress 'rhich undertook to regulate those who
engaged in commerce when not actually engaged therein or when
engaged in intrastate as distinguiished from interstate commerce
an, mind ou, the question there is only whether t! ev were engaged
in comnierce between States or within the State. 'The proplsition
that vi iindertake to regulate here is not commerce between States
as distinguished from commerce wholly within a State. it a con-
dition of production within a State, not a circumstance of intercourse
between States. Commerce and manuffacture intercom-se and pro.
diietion are two different and distinct things. One is completely
ended before the other begins. One can not originate until the other
is concluded. In a long line of decisions upon a variety of eases
otur courts have determined where the commerce power ttaches to
and relinquishes commodities in transit between the States.
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In the commodity clause cass I beg you to notice the position
nhich the court took to save the statute, for, obviously, from that
decision, the rinci te here demanding recognition vrol d have been
declared invalid. In the commodities act you will rccall that Con.
gress forbade transportation by a carrier of commodities manufac.
tured, mined, or controlled in their origin by the carrier. In the
language of the court the statute in part undertook (i "divorce the
dual relation of public carrier and private transporter." There was
no conflict in the mind of the court over the proposition that Con.
gress could separate those two elements as a furt her means of pro.
testing the shipper against discrimination. This the court conceded.
But, said the court, and I am reading from the United State, r.
Delaware & Hudson (213 U. K, 407) :

With these cocepAlons In mini, and de1rNte their for.renching effect, It the
cootentlons of the Gtoverment sa to the iosning of tMe commity clau~e tk
well founded, at Ica.st a mtijority of the rourt are of the opinion that we may
Not avoid the following grave corstitutloaal qu ation:

Mind you what the contention of the Government was in that
case. "this is a radical measure," said its counsel, and was in.
tended to be such. We ask you to intrpret this law to mean this:
First, that a carrier who manufactures a commodity or mines coal
not only can not transport it while it is the owner of it, but it can
never transport that which it owned or mined no matter who after.
wards owns it; and, secondly, we ask you to hold that a stock interest
in a corporation held by a carrier prevents that carrier from carry.

ing nytingproduced by the corporation in which it possesses a
stock interest, That was th position of the Government.

Now, to this the court said:
Iwe are to take the posit o oi" the governmentt conteivs for, a ma-

jority of the court ore of the opinloti that we may not avolil the following pare
const itutionl questions.

Both qestions are at issue here. I lay stress upon the world "con-
trol" here as well as the question of "prohibiting," becauz', the twogo together.

The court continues:
1 .Whether the power of Congress to regulate commerce embraces the au-thority to control or prohibit the mining. manufacturing. production, or owmert sh.iflp of an artile or commvodity, not because of soro Inherent quality of tilt

!comrmxlily, but simply because It may beom th sublect of interstate

2. It the right to rmtate cornume does not thus extend, c an It be Impllt(ity\made to embrace subjects which It does ot control by forbidding a railroadt ~com~pany engaged in Interstate commerce from carrying lawful articles or comn-
,' , nxxlittl¢ tccnuse at orip time prior to the transpotation It had manufalcured,

The court said, substantially, to approve the Government'e con.
tention we are faced with these two propositions. But i'e do not
pass upon them because we believe that we can so construe this act
within its language and the intent of Conress as to keep it valid,
and we believe that under the two permissible constructions here
presented-one of which that aked by the Government1 invali.dates the legislation and the other of which sustains it-it is the
duty of this court to give edect to the raving constniction. The
court then con Arues the act, not u the Government insisted, so as to
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avoid approving either of the graVolpropoitions, affirmative replies
to which thu couit plainly intimated would compel it to annul the
act. They looked quarely at the principle upon which this measure
is predicitted, and said, , We won't Ap rove that, but we will, onthe contrary, give a eonstiiiction whieh saves the validity of the

act."
So I submit the Commodity Clause case-i clearly fortify the posi.

tion we take.
Now, you gentlemen are familiar with the debates which took

place on the Beveridge bill-I believe some members of this com-
mittee were members of the Senate at thAt time--and you will recall
that the only distinction, except with respect to the rule of evi.
dence, between this lill and the Beveridge bill is thit the Beveridge
bill undertook to penalize the carrier who received the commodityfor transportation, while this bill penalizes the manufacturer orproducer who offers it for transportation. That hill was exten.
livelv debatel. and you will recollect that Senator Spooner and
Senatnr Knox. who had just retired as Attorney General and who
had directed the famous lottery case that has been referred to here,
and which I think, Is clearly distinguishablk from any pro poitionat bar, utterly denied that the lottery case was any authority for the
proposal contained in the Beveridge bill. Senator Knox went so
far as to say that the (lovernment endeavored to get the Supreme
Court to approve such a principle, lut they declined to do it. You
will find that in the debates of the Senate; I think, on Janiuary 20,
1007 or 1008Mfr. KTrcii..q. 1907.- ,

Mr. Eitra. While this debate was proceeling in the Senate--and
I know of no other Senator on the Ilor who ever supliorted the con.
slitutional proposals set forth by Mr. Treveridge--the hlou Ilhd
Before it a proposedd appropriation for the lnresttion of female
and child labor, and Mr. Tawney, chairman of the Committee on
Appiopriations, raisd the qii.,timin of what j'irisdlitioi, if ai,
Congress possesed aver the subject of female and child bitlxr, and
what power, if any, it poissesed mider the Constitution to ameliorate
its conditions. That question was referred to the Judiciary Commit-
tee of the House, and that committee reported February f, 1907. It
was a ery able committee, anti the report was unanimous. It was
not a vague report. It deliberately took up and examined the very
proposition here involved, Can Congress, under the commerce clause.
regulate directly or indirectly the conditions of female and child
labor engaged wholly within a Statel The answer As no.

It Is not a ieletabie quest It would be a reI ftion upwon t w Intellren
of Congriu in so legislate. It wvuhl be casting an unwelcomoe bunlen upon
the 8uprvnoe Court to so leglate.

That is the precise language. You will find in the report set forth
At great length the reasoning of the committee. (Rept. No. 7301,
,9t h Ong., 2d eas.)

Now, nc commentator upon tho Constitution, of recognized au.
thority and who ts examined this proposal, has given it approval.
Mr. Taft, with a reputation as a juriss, has expressly declared in
flat language that In his opinion it is a "usurpatio{" of the au- $
thority of the States Mr. Watson, In his work on the Constitution,
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takcs the same position. Mr. Willoughby took the same position,
but I understand, from the statement of Mr. Parkinson here. that
he has since modified his opinion. It does not appear, I underntanI,
in any later version of his works. Perhaps it wil, but if you gen.
tleni are interested, I suggest that you examine the disapproving
opinion in order that you may see if its reasoning is at il affected
by the subsequent modification. All the weight of authority is
against this proposal.Now we kate, ns a Fkcond contention, that the inbtentinn of the

manufacturer to export in comerce an not be tsd ns a basis ipon
which to prtdiette this power.! Persons, firms, or corporations engaging in. interstate commerce,

of origucing for shipment therein, are not subject to the commereisl
epowler of Congress save while actually ented t*rstate trane.t-
tions or operating or using instruien cities of commerce. Such

tersns, firms, and corporations, while producing commodities for
interstat ion, and before shippn invalid from the Stateof origin to the State tit destination, tire subject to and entitled to

~the local relation of a ich production by the State.
; If this bill predicates its authority to togalate p~roidittinn npon
•(lie fact that the producer intends to, or u rtinately does. ship hii
i commodity in interstate commerce.' it is an invalidf exercise e of the

commercial owrer. By the terms of the fourth section of the bill it
does aert a right to regulate production because the subject matter
of regulation is prepared or held for shipment in imterstInte com.
merce.

Of course, if Congress possees the power to exclude from comu-
nierce the products of child labor, it unquestionatbly possesses the
power to use such means as are necessary ad appropriate to enforce
itA will; but the proposal contained in the fourth section of this
bill, that the Secretary of Labor shall provide for national factory
inspction, by invading and scrutinizing all those places in whieh
articles are produced or held for interstate comnnerce, obviously
predicates the right to inspect or to regulate upon the fact that th'e
article, while held in the territory and subject to the jurisdiction
of the Slate of its origin, is intended to go into interstate commerce.
Yoi .predicate your authority for inspection upon that proposi-, tion

ItSenator POINDXTE. All that is directed rather to (he secondary
matters of the enforcement of the law.

Mir. .tr. Yes, sir. I do not see anything in that if you .possesthe primary power to exclude, for then your power to provide the

means by wlich to execute your will can not be questioned.
Senator PozNDxiTr. As to the main question of the power of

Congress to interpose an objection to the shipment of an article out
of t e State. thast is thie principal question here, and you deny theconstitutionality of that. I understand !

• Mr. Eu~rai. Ymes sir; but I ay this is part of the original propo-
sition. If the original pro position is right, if it is a valid exercise
of the commerce power, if this is a regulation of commerce and not
of production, I do not question your right tense appropriate means
to enforce iL But I do say the very terms of the inspection system
by which yoit undertake to enforce it is it declaration of Your Intent
to predicate your authority upon the proposition that 'because anV

/'
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article is destined or interided for interstate commerce but still within
the State of its origin it is within reach of the commerce power, and
I want to call your attention now to a case which meets that con.
tention squa rely.

Senator Tow.NR;s.n. l]t me ask yol a question there. Do you deny
that Congress would have any right to regulate the shipment of these
goods in cominerce if it did'not apply back to the manufactufer of
ihcm; for instance, could we put an imposition on the railroads, pre-
venting shipments in interstate commerce?

Mr. ,l :.jr. I want to discuss that, it I may, under another head.
ing, when I undertake to discuss contraband or outlawed articles.
That is a distinct proposition.

Senator PoIt.xrxiRt. Before you take tip that case, if it is not
ecnfmising, I want to ask something in regard to this Kidd case.
The question there was not involed, was it, at oil, as to the power
of Congress to prohibit the shipment of liquors from one State into
another

Mr. E ir.mR. Are you speaking of the power of Congress to pro-
hibit the shipment of lirpiorsl

Senator I OINDrXTVJ, Yes.
Mr. E Irn-. That question. of course, is not at isue anywhere.
S.cnator l'oIsnDxNT:a. Well. a similar question is the principal one

in this bill-the power of Congress to prohilbit the shilmlent of cer.
tain articles from one State to another. 'hiat is the inain iestion
involved in this hill. and it was not involved at all in the Kidd case.

Mr. E.)ra v. Pardon me: I think the Kidd case is the strongest
case to be stated for the bill, for this reason: You are not undertak-
ing in this bill to prohibit the shipment of articles in interstate coni-
ruerce becauIse of anything inherently bad in the article itcef. but
yot look back to conditions under which it was made, to a contract
between the employer Pnd the child, the employment relationship,
and you say that because of that eniplosnient relationship these arti-
cles, otherzvise good, shall be prohibited in commerce. In other
words, You say--and I shall presently consider the rule of constrie-
tion it 't be disputed-you say on the face of this bill that because
)ou em ploy children in the production of an article under condi.
tions which are in 'iolation of the standard established by Con.
grss, for that reason alone we exclude the goods from commerce.

umnp of coal coming from a mine in which one child is employed
below the prohibited age becomes an illicit article of commerce not
because there is anything wrong with that coal, or that it can be
distinguished from any other piece of coal, but because upon in-
specting that mine you find employed a child under age. By virtue
of the fact that he is in the mine you amume through a rule of evi.
dence that he ha, contributed to the production of tlat commodity,
and you exclude it from commerce.

Senator POINDEXTER. I see the point there, and I think that is an
arguable question. I was only referring to the Kidd case because
You quoted that as being a case applicable here. It seems to me it
does not in% olre the point and does not touch the point that y -o arc
now arguing, You say that these Articles manufactured hy ClUbd
labor in themselves are innocuous. "ahe Kidd ease was dealing with
liquor-
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Mr. Eiura. Yes, sir.
Senator 1'oDYxTrnR. Which may be held to be deleterious and,

secondly, may be prohibited in commerce. So the Su reme Court,
i in idig t idd case, did not lay down any rule wiatever as to

denying Congress the pozer in the matters that were involved in
that case to do what the proponents of this bill are seeking to do.

Mr. flsurmy. Let us see whether it did or not. The proposal in the
Kidd case is this assuming just what you say: Here is an article
that may be declared contraband in commerce. Assuming that to
be true, if the power of Congress is not great enough to say that a
contraband article or an article that may be declared contraband
does not have attached to it the commerce power %when it is made
solely for export, how does that fortify the position of one who says
that an article which by its nature is not contraband can have the
commerce power attached to it during its manufacture, not because
it is produced under conditions that affect the health of its pros.
pective consumer, or because it is inherently bad in itself, but be.
cause it is produced under an employment contract which is a rec.g.
nized legal relationship in the State in which it is manufactured I

Now, let me call your attention to the case of Coo v. Erroll (116
U. S., 517), where a lumberman cut his logs and floated them down
a stream in the State of New Hampshire. 'hey were destined, I
think, for the State of Maine. They flowed down the trcam on
the banks of which they had been cut to the town of Errol, and
there they were tied up for some time. There the county undertook
to tsix them, and the defense was set uip that they were coinmodxities
intended for shipment and on their way to another State, and that
the commerce power attached to them'nnd prfectcd then against
taxation, because to impose a tax upon such an article of conmmcrco
was to burden that commerce, and therefore regulate it. The Si1,.preme Court on appeal rejected this contention and pointed out that

committedt~~~~~~ an fopo p oisds intn i antherlhe logs had not become articles of commerce; that there was and iimist
be a definite time at which the commerce power as distineimished from
the police wer, attached to an article, and that, said the court,
was when thecommodity in question had in its state of origin beencommitted to a carrier for shipment to its destination in another

State. Up to that time it WAS completely within the control of the
r regulatory purpose and status was entirely unaffected

by the shaping intention of the producer.
In this ranch of the discussion I want to call your attention to

another very important question. I know you gentlemen considered
it when you had the trade commission bill before you. I remember
it was referred to in the very interesting argument then made by the
Senator from Ohio-and that is on this proposition. Does the fact
that one engages in inter-cate commerce submit him wholly to the
rgulating power of commerce, and is there any distinction between
such regulatory power over a person, a firm, or corporations I
contend that there is no distinction in the exercise of the commerce
power over a person, firm, or corporation engage in commerce, be-L . cause a corporation is a person within the meaning of the fourth,
fifth, and fourteenth amendments. The only distinction that has
ever been made in applying the constitutional- guarantees to a cor-
poration as distinguismd from a natural person, is that immunity
from self-incrimination Is a personal right, and an oicer of a cor-
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poration may claim it for himself but not on behalf of his corpora-
tion.

Not only has the Suprenie Court never held that because one en-
gages in commerce, even as a carrier, chiefly engaged in commerce

tweei the States, he is submitted wholly to the regulation of
Congress, but that court invalidated the first employer's liability act
in which counsel for the Government asserted that theory. (Em-
ploy er's Liability cases, 207 V. S.)

Senator Smrrit of South Carolina. While you sie on this matter,
I would like to know what is your opinion-if this is held consti-
tutional, that the Federal Government has the right to take cog-
nizance of and control (lie production within a State of An article
which may become An article of export, or interstate-as to whether
or not it would then have the right to say, for instnnce, in the cotton
fields of the South, where the cotton which is gathered and ginned
which is a procem of manufactorc-that it may not be exported ii
certain classes of people are engaged in the picking and ginning of
that cotton I Why is that not a parallelto this csse t

Mr. E tmir. It seems to me it is exactly pirallel. That is exactly
why the principle is applied here to a subject matler which excites
the sympathy of every well-intentioned man, appeals to one's own
most natural human feelings, and confuses one's mind with respect
to the effect of the principle of regulation proposed.

Let us take, for instance, this serious question which Senator
Smith hrs raised. Are we to take the position which Mr. Parkin.
son sugge.4ed the other day, that the commerce power can be used to
meet every pending question of morals, health, or labor? That Con-
gress is to step back, as is proposed here, into any or every State
where marriage or health or factory laws are not ul to its standards
and adjust them by denying the privilege of intercourse until they
are accepted.

Surely there are iany niore evils. aud voii gentlemen recognize
clearly ihat, however iujmntient we become, "they nmust be worked oit
by the States or reached by constitutional amendment. The first. I
should say, is the evil of a lack of uniform marriage and divorce
laws. Every civilized nation realizes that the maritalrelation is the
very foundation of national morals and well-being, and yet here is a
Sti'te-South Carolina-which has no divorce laws, and there is the
State of Nevada which has many divorce laws. Many of our States
decline to recognize divorces obtained in other States and persons
divorced in one State remarry but live in immorality when they go
to another.

Senator PomrRr,-r. You ought not to refer to Nevada in that way.
Mr. Ebzir. Here is a recognized evil. Does any member of tls

committee think that because it is a recognized evil Congress can set
up a standard of divorce and say that for the protection of national
morality a person divorced in any State of the Union, for causes
other 'han those declared in those standards, shall not enjoy the
facilities of interstate commerce?

Senator PoNxzR. Is that not just a question of the reasonable-
nes of the regulation? We have set up a statute, the so-called Mann
Act, dealing with morality under the interstate-commerce clause.
Senator Smith mentioned the power with respect to i similar prin.
ciple, to exclude cotton ginnid under certain conditions. There
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again it wceins to ate to be R question of condition. If it was ginned
under Niich conditions as would generate disonn, for iIstmiico, or it
it was infected cotton, m:intlfncturcd or ginned under infected or
disca'sd surroundings, and liable to promote disease, Congres,
could put an embargo on it. We have a quetion now before Con.
gre.s, and I have not heard the constitutionnlity of it questioned,
with respect to putting nn embargo on arms and ammunition-not
to regulate it, but prohibit it.

Mr. E itnv. That is another issue entirely.
Senator Poix1 Lritn. It comes under the power of Congress to

reuilate foreign commerce?
fr. Emrur. Yes; foreign commerce.

Seastor I'OlDI:TrR. And it has the me power to rgilate inter-
state commerce.

Mr. EMERY. Well, I 1111. confess that I deny that, Senator. But
I do not think it is at i-sue here. If vol will 'permit me, I want to
call your attention to the Employers" Liability case, because of the
statement I mad, if I get too far from it I, hall not be able to
connect it with the proposition I lMid dow'n.

You will recall that when Coiigre-s linss"I the firbt employers'
liability law it went to the Sptvreite (ourt in the Employers'
iUability ca.ws (20" U. S., 463). '1 he court baid:

Now, the rule which the pIntute rsthlshes for the purxip , of determining
whether all the subjects to which it relate. are to Iso controllco by Its pro-
lislons. Is that an*oi e whn condlucts sich Imlmnes ho a "co non carrier
enpigel In trade nr cotm,eri in the 1)ltrlkt of Columbl , or In any Territory
of the Unitl States, or between the several States."

That Is. the subjects stated all come within the statute when the Individual
or corporation Is a common carrier who engages In trade or commerce be-
tween the Slates, etc. From this It follows that the statute deals with all
the concerns of the Individuals or -vrporAtlons to whicii It relatca it they
enga-lge as common carrierp In trade or commerce as between the Startes. etc.,
and does not confine Itself to the Interptate-cominerce busirtsi which may be
done by such person.

Stated tn another foem, the statute is addressed to the Individuals or corpo-
rations who are engaged In Interstate co,nnierce and Is not confined solely to
regulating the Interstste-nommrc hillness which such persons may do--that
I It repilatea the persona because thi'y engage In Interstate commerce and
does not alone regulate the business of Inlerstate cotomerce.

8. It remain only to conshier the contention which we have previouslyli 'quoted, that the act Is constlintional, although It embraces subjects not within
1, the power of Congress to regulate commerce, because one who engages In In-

terstate commerce thereby submits all his business corerns to the regulating
pOuec of Congress. To state the proposition Is to refute it. It amumes that.
because one engages In Interstate commerce, he thereIy enlows Congre with
power not dclexated to It by the Constitution; In other words, with the right
to legislate concerning matters of purely Plate concern. It rests upon the Con-
ceptlon that the Constitution estroyed that freedom of commerce which It was
Its Irpose to premre. Mince it treats the right to engage In Interstate cow.
merce as a prilege which can not be avalled of except upon such conditions
as Congress way prescribe, even although the coliltiona, would be otherwise
beyond the power of 0oagres*--

That bites into the very heart of this measure-
It Is apparent that It the contention were well founded it would extend the

power of Congres to every conceivable subject, however Inherently loc , would
obliterate all the limitations of power Imposed by the Coost tution, and would
destroy the authority of the States as to all coreelvable matters which, fi n
the beginning. have been, and must continue to be, under their coAtrol as
1004 as the Constitution endures. fpm 602-W)
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Now, I WAllt to point ouit to tile cuiinllittv4 thlat ev 'i ar-it-Ik ex.
chided froll colmemrcs by Coglil im th 18i-l iierittly hid, d,,,,iger.
(Otls, 1 unlniclchantnbh-, or iiot a ,iibject of conilerce. Ti origin and
natnlO of the commerce power and tie decisions of (lie courts thereon
ore to the effect that the power of Congcs as to legitimAte commerce
is to regidate and 'lot to prohibit or exchde it.

The evil and abuse of child labor lies ill its emlloymniit in pro.
auction. Thnt iir-ce'd. wid isttireluted to t' imsporintin ill iilvr-
state commerce, and the arbitrary declaration of n mirlationship in
production between a person Pnnl the article produced and tr-ails.
ported can iot change the nahire of the article or single it mit for
exclusion from commerce by that fact.

Mr. 1'arkinmon pointed out to you the other day, in the cmrse of
his very interesting argument, various articles which Congress had
excluded, laying stress, first of all, on wild game. Congress has
provided for its transportation in the Lacey Act, and we have also i
migratory -bird law, which has not been judicially reviewed as yetand of which nothing can be said.

Senator POINDr.xTER. A case is Inow pending in coirt, I h,1icie,
involving that.

Mr. wsiry. Yes, sir. Let lie point out the distinction lctwc nit
these cases and the pending proposl. It is a very clear one. It was
laid down v'ery decisively in the case of (,er ;'. (Conecticiit (Ifli
IT. 8., tie). 'Ihe decision was written by Mr. *Jistice White. °'to
facts were these: A statute of Conntecticut prohibited the transpor.
nation of wild game killed in that State to any other Stitte-that is,
game lawfully killed -and the Supreme Court held that by its nature
wild game was the property in co inmon of the people of eich corn.
unity. That nobody cold have any property right in it, except
under such conditions as the State permitted, so that it could bitterly
forbid the killing of game or reducing it to ownership, or could per-
mit anyone to have it in their possession during the open sc-son and
make its possession unlawful when the season was closed. The State
could, therefore, forbid its transportation to any other State, as a
condition that the State could attach to its ownership.

The Lacey Act makes it unlawfl for any carrier to receive for
transportation any game which has been unlawfully killed in any
State, and, of course, that statute rests upon the same principle is
the case of Geer e. Connecticut. Here Congress excluded from com
pierce an article which in itself and which by its nature was not the
subject matter of commerce. This act was sustained in the case of
1npert t,. United States (181 Federal).

snw, tie right to engage in coimnrce between tie States is the
right to do rightful thi,)gs in that coinner e. not to endanger or re-
attain it, nor the right to use its facilities for immoralit. or fraud
or swindling or to introdice disase or pe.tilence ,ir contagion, or
articles that in their nature are not objects of couninerce. 1n all the
long line of decisions in which these subjects have been adjudicated,
there have been nrged here but perhaps two cases that wil to ine to
require careful consideration and distinction-one is the case of
Champion t,. Ames (188 U. S., 372), the "Lottery case," nipon which
very much stress has been laid, and Hoke r. 'United Stairr-. (N.2
U1. S., 308), known as the "White Slave" ccse. In all these cases.
from the very beginning, the court has always taken the position
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that nobody has a right, natural or legal, and that no constitution
ever created by man or God guaranteed to any man the right to do a
wrongful, an immoral, or an obscene thing, or to introduce disease,
contagion, or fraud or impure or rotten food into anybo(dy's house.,
rauch le.s into another State.

In all tie cases interpreting the pure.food lawt from the first to
the last expression of the Supreme Court of the United States on that
subject in the case of the Seven Cases of Eckmans Alterative, de.
cided by Mr. Justice Hughes on the 10th of January, 1010, the court
held that articles and commodities under question were not "articles
of commerce"; by the common judgment and sense of mankind they
were not and are not "merchantable" commodities. They are in
themselves inherently bad, rotten, diseafed, fraudulent, or illicit, and
this court and Congress itself merely recognizes and identifies them
for what they are, as everybody else does. It takes judicial notice of
the fact of their inherent badn,&u. But 1he-v are all had in themselves
and not because they are produced by a Chinaman, or a black man,
or a white man, or a man with red hair, or a ball.heaced man, They
are bad I ause of their very nator,.

The CAIR11AN. It ks now the hour f 12 o'uhik nud the o'nunitte,
will have to adjourn. Do you care to finish this afternnon

Mr. EHsrnr. I shall not take, I think, longer than 1.5 or 20 minutes.
Senator SMITH of South Carolina. Mr. Emery's argument is very

interesting to me, and I would like to be lresent'when he resumes.
(Thereupon the committee took a reces until 4 o'clock p. in.)

AMrE RECESS.

4 The committee resumed its session, pursuant to the taking of the
recess, at 4 o'clock p. m., Senator Francis 0. Newlands (chairman)presiding.

The C AIRN AN. You may go on with your argument now, Mr.
Emery.

STATF.MENT OF MR, TAMES A. EMERY-Resumed.

Mr. E Rr. If I may be permitted to summarize my discussion of
this morning. I predicated our opposition to tis measure upon the
form in which it was cast, which I thought wider than its express
purpose; the rule of evidence which it created, making prima facie
evidence of a violation of the act facts not only entirely consistent
with the innocence of a shipper but essential to the innocent exercise
of his right to manufacture under the laws of the State in which he
operated. I further suggested that these provisions gave no protec-
tion to but rather encouraged arbitrary a rrest and prosecution, as
though a citizen were not to be protected from this as a part of due
process of law as well as from arbitrary conviction and imprison-
ment. I called attention to the fact that the penalties incurred by
the shipper under the bill were dependent on the volume of his ahip.
ments and not upon the number of children employed; that a large
manufacturing establishment employing one child incurred infinitely
greater penalties than a small establishment operated exclusively by
children and with a proportionately smaller number of shipments.
I then undertook to assert that the legislative policy proposed would

','raw
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secure a legal uniformity at the expense of a principle essential to
the preservation of national integrity, the operation of a dual form
of government in which the national authority operated directly
upon the people and not merely upon the States, yet reserved to each
of the States complete self. government in its internei and domestic
affairs1  a unique and essential characteristic of our system.

I objected to the validity of the measure on the ground that it was,
by its avowed purpose, nature, and terms, i regulation of production
under the guise of a regulation of commerce.

That the commerce power operated upon persons, firms, etl cor.
portations, not while engaged in production nur because tly engAged
in commerce, but applied only to the transaction of the interstate.
commerce business of such persons, And that the power of Conress
did not attach either to a coramoditv because it was intenileT for
commerce or to completed articles which were to be shipped in corn.merco until they ivetv actually delivered to rk shipiwr in the State of . Iorigin for transmission to the State of destination. That, further, Ci

the power to exclude articles from commerce between the Stater.
rested upn an inherent defeat in the article itself, its diinger to suich
commerce while in it, or to nrlilrs thai were not ,1 s ,uhjcm" of coiii.
imerco or were imimud or illicit in their wimturo to persons being
transported for an inimornl purpose and to the contracts of all per.
sons whtn miade for the purpose of obstructing or regulating tio,
which Congress alone may regulate.

At adjournment I was engaged in discussing the principle of the
cases referred to by Mr. Park inson, such as time Iottery ciue, tie
White Slave case, tle Pure Food cases, nnd others predicated upoi l
the same fundamentals, mnd I had asserted that every article ex.
chided from commerce was unnerchntnble, illicit, or noi a "subject"
of commerce. It seemed, therefore, that the origin and nature of the
commerce power and the character of its sustained exerci.e demon.
strate that tie power of Congress as to legitiniate commerce is to
regulate but not to prohibit or exclude. The evil and abuse of child
labor lies in its employment in production which precedes nnd is
unrelated to trimsportation in interstate commerce. lihe det.a|+tion
of an arbitrary relationship between production by iwlccted persons

and sucedn ransportation cain not justify singlinig ouLt !ttich

article for exe vision from commerce.The elass of articles upon which the commerce power has been most
widely exercised has been miuisbranded, imptire. discised, poisonous,
obscene, or injurious articles. I ise " injurious" in the sense of im-periing otler articles Of comm1"erce in transit, like explosives or4
0050e hay, which expose other freight to destruction by fire. In all

these cases the decision of the court suptouting the pwer is predi.
cated upon the inherent nature of the article itself. I can not illus.
rate this better than by citing two cares. One that of Plumley v.
Mtssachusetts (155 U. 8., 401), the other that of Szhollenberger v.Pennsyl'vania(1lU .1) , '

In the Plumier case the State of 'Masmchusetts had forbidden "
by law the sale of misbranded butter and oleomargarine. This case
involved a shipment of oleomargarine from another State by the
defendant. lie was arrested and prosecuted, becAuse the oleomarg,-
rine was labeled as butter. The defendant retired behind the corn.
merce clause, claiming it protected him from interference by the

_ __ _ _ J)
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State, and that Masachusett% by her statute was writing R regulationof commeiv'e. But the Supivino Court mid. through 'Mr. Justice
Hiarlan, " No nian has n constitutional right to We the facilities Of
commerce to work a fnraud upon n jiersn or it community." 01eo.

i, margarine branded its butter wvns n framl tqpon its fnoe. "

()i the contrary in the case of Schollenberger v. Pennsylvania,
oleomargarine labeled as such wits shipped into the State of Penn.
sylvania, end that State. tinder a statute which forbade the sale of
that product, undertook to pieveit its delivery in the originnlRack.
age 'nd to punish the person who received kt. The United States
Supreme Court again pointed out the distinction from the Massa.
chusetts case, saying that oleomargarine is a legitimate and taxed
article of commerce, and when labeled as such is not subject to
exclusion.

E'erv ease of misbranding is subject to the snie principle, because
inhen the article is declared to be that which it is not, it is an
endeavor to work a fraud upon the community, which no man has
a constitutional right to do. That sanie principle lia been applied
from the first case in which it was laid down to the hist cAse in which
it has been announced that of the seven cases Eckman's Alterative v.
United State, decided by Mr. .Justice Hughes in ,laninrv of
this year. In this ease IMckinan's Alterative was represented by a
circular in each IMckage shipped to be a " pireventive' of pnemnonin
and it was stated that it" woild cure " and had been known to" cure"
tuberculosis. So it was held liable to seizure under tlie pure food anti
drugs act on the ground that CongreS s could prevent tle circulation
through commerce of an article which in itself was a swindle and a
fraud upon the public.

In the Ilipolyte Egg ca.,e (Q20 IT. S.. 45) we have n most striking
definition o fte power of Congress to prevent the interstate ship-
ment of misbranded, poisonous, fraudulent, defective, and injurious
products. In that case the Government undertook by libel to seize
a grveat number of packages of eggs adulterated whh boric acid.
This was resisted not only on the ground that they were shipped
by the mantufacturer to himself for uso and not Kale, bit that they
had become mingled with the commerce of the State into which they
were Imported and were beyond the reach of the Federal power.

Mr. Justice MeKenna, in writing the decision in that case exem.
plified the principle I have endeavored to exprvm, lie mid:

We ire dwlinll, , It li lt li, rvtii ms ,nr l, %lilt lih'it wrl11--iirilhli' -hhth
lh' lim mtv s I, koep lit i f 1. ltiu wi lmvo il)'y nre, loinv4ad 1w' uluilten
lion, ano wrich tiilllN'4 tli'u lIf %1'4 111:1y an espr1'iA irp.elveA) itil he ahip.
ter fir 111,1n. Thriv l i I I'ilnlhl heAt Pich I% the 1 fUV t the law, amthe isiiltoton of oh ien,'r diredctiil In Auch purixw thlil lh uI,%mnl Is that the

Artil-les imlst I' ovlrteisdotl In triiil. fir before the) have lKvroniu a firt of
tIh t.mwriins iiit pnfix-riy of the state. lit oilir sviorla. the o~nttinio
nlhtld. to spily to arlihlvi nt Illh'glithie v >ow'orre Ilt rule wiih itnrk4
Ilca line IsIs'r the .'xerfld of Frishrial p, er and SItate 1-umvrA Over artliclS
cif lecltitmA-r' iroitnerii. TIet' mittgitlrn wcit." (lie tlueitieon in the caise.

I '(hre ii no .,miliht of nitlonnil nmud tnle jirlictiomih over property iledlly
articles of! lnde. The qution here Ii whether nrticle' which are outlaw,
4if cnmmerce, may he elzrl wlhre er found; and It certainly ,till rwotfe crn-

qlisiNd that theY are 4tt9h140 Of the jurllcloki Of the NattoM.i (oVIernmert
utheci they are within the bonri of a tState.

The q uotkn In the case I'. therefore. What power hlss the ('ngro, I str
Sih artiiei Can Ihe7 -npe the conm,,pnetm tif their Illegal tranpertatioii
hs ieng nilnxlfql at the place of sleutinitem with olier p o e rty? To gi'v
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lwin h i,, c inlr ininiy ni 1 ,iernl . In ,,,any ea e', the prOrkion for ther -
mncflitll, ansil ilutIr ' o tllnln fr ole'trutlrnn jq Mhe e~jIln concern of
the lnw. The I, o'er In ,i w 14 n r itly nillriprlnl i t hel h rizlht ton r th tI
froi I I(tet itPt'lllm l'r,'l', nnil s itmhi t, Mliq pu riwm, wh i 14 ln I n not to prevent
nivrit)' tI' 1Ihy 1.h1il Ilui'illwtt ift nilg rilttl ItrillEh. lilt ihe u.%' , tf tilesit,
Pr rlthtir tis lrn ilit Irii'1, IIi I Iheai f tlf i im ll the hli ii by (It'll) Ing to thell the

fa illcl ,I f Int'rutlnt , o hil rl. And lippropriole in nfi tiv that end. which
te hnl.ime e1 II lltliiite. are the P.lzure nnoI vo lenmittlon of the artikict

it their poilt Ef ElI-lnnlhn In the original. unhrnen w likAgef.

Senator CuivMvtz . ,May I interrupt?
Mr. EMErn. Certainly."
Senator CuMi in.. liare you e~er examined the power or author.

ity of Congress to regulate the capitalization, we will say, of a State
corporation engaged in interstate commerce by prohibiting it from
so engaging unless it conformed to certain requirements about capi.
talizntionl I

Mr. EHtr~Y. In other words. to make its engagement in interstate
commerce dependent upon or conform to such license?

Senator C mmI.P. Not necemsarily license. It is a privilege, or a
right you may call it. of engaging in interstate commerce dependent
upon a certain form of organization or certain conditions in organic.
ration%. Assuming that case- we have had that question before its
a great many times-

Mr. ;. sria (interposing). Yes, sir.
Senator Cu)imuns (continuing). I wondered whether vou r otild

sce nny parallel between that aid the question under consideration.
Mr. *E.triRr. It sems to me that the answer to lint is fully con-

tained in Mnt Are known as the Employers Liabilitv cases (201
T. S.. 463). in which the court quite ansners your question, if I

tinderstand iviint %otl mcan.
Senator ('u)sitl,. I might put it another WaY, Ms that you may

tinderstnd it."
Mr. Esir.it-. Yes.
Senator Cu. tvNs. lave we nthority In say that a corp)rAtion

shall not engage in inteiFtt commerce organized under the laws
of the State, of course, unless ilts capital Mock was fully paid up?

Mr. Esui:nr. I Mhnld think not. 'enator. hut if there could be es-
tablished their a relation essential to the protection of commerce the
answer night be ves. But if you undertake to predicate it upon
tle proposl that becatise the cot portion was engaged in commerce
it was therefore siliject to rgi intion nms matter of eore. or that
the power of (.'oigivp over tle corllrntion wtas giviter or different
in quality from that which it lxwCe.,.M over a visonl or a firin or a
partner.4 iip, I should my no. I should think that the decision in
the Emplovers' Liabilitv'cav,.. to which I have referred, comlp ,ely
meets inquiry. Iec'ise in that caw it wfi contentled that Iw.
cause oi interstate carrier was enganN'd alma,t exchusively in iter-
stAte commerce, therefore that pollinti of its bnsine.i whlich did not
relate to interstate commerce Was likewise subject to the power of
Congress. The court tatei it in this way (Employers' Liability
cases, 20 U. S., 463):

It re nalm only to con.l'ler IRAe ranentlon ,vhtch mie inve Ilreviob.tly i)1eol-that the act lot eonqtltutlnnAl---allhouiXh It temhrArv%. Pibh(vo ti~t vvilhn Ihl ,p

power of tVonrrm to regulate coinmr. beci, ile one who cipgs In Inta loke
comrmcn- thereby submits all Its busInes coomna to the rzlltating power

i JK7
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t To state the proposition is to refute it. It att it Iliat. itecallole
Oft gtrnXs 3, int0eent1 tunl'terct, ito thereby ettiowN oNg"ress with power
flto tk ialld to It Ivy 3lte ( o lsiiutioni; Int other WunorII, with lite right to
togltate tov tiwhtxn matters of pturely state cotn ern, It nrti upon the con.
ftkm .n Ittthetonotiltootigo olestroycdl thath treedji of conttree which It
*** Its tpwp Iw to rwerse, since It treats tle rstlit to engage In Interstatet
etonoI te am a ltrvi" whleh not hie availeti of eI jt tilion such condlt.
tor ugoy gpeerlte, eWlti though the contlitio s Would be otherwise
t egosal th* a Ie of Uoi grsi. It is apparent thtIt fti eaonientloti were
wtoo 1ewihot It Woulh extend , the knower of (ontrea5 to twer s conceivnte
votljemt, Iet- r al3herotiy meal woun l o4itte t gill lts liltions of power
bhojvM oy the t',oatrn, atill Wopti 41 o nsity tii notbootr'lt of tie Stte*
a. to nit e 1""V40 8. itter, Which front the tpegintsltig litive 'helt stiliust
tuItto tiW tiv their Cntrol Jl iiong trm 331 e ypetrstil s, t imrsm ,

-,,oitator ( tmi ths. What in t ene eftio you hid !i iniid when ol-
en tee that if a relmttioii btetwteii prohibition sltid initersate coot.-
ol" wo-ere e atatthahet tien slich a law iight he e'eltstittitiona we

Mr litEaiW It i this, Senator, and it is the kind of cases that
atte.poor si the decisions under the Shertat Act applying to p roi.
btn of vertaiti contracts an certain operations ejecting nt undut e
romttsitnt or monopoly of cintorce. Thus we have Addyatone Pipe
A NO caw, 17 11. S in which tile cort points out that Congress

3 naha.5 the powetor c ns a t e trohs, i mis

mdas' o htatve, bte nsaor hin it e pdsed et . chit egi

l at ion l. n oter od Con gress hih ive power
to by~o entn or mthe right oph Carlibeth ridesby which

n thersshallb go.-rned, s bthe lgtion otectatintercourse
rn rgiatin tes another, whether it be a Sta o
8'enztti Ilsimis, May 1 interrndt for a t8inoi d o

" r 1v t ce rajitly

erntmr L "s" le t he in t hat the sa e n tho t ini
matte cht, ba Ionot thin h u t eo ree it.n cattmin
t of th United States down in Tennessee the other day held as

sw~tmttswithion act of Congress, which we passed andythich wa s
pirseotil by Senator Smith of South Carolina, in which case the
ottrt went ao far to to hold that because Congress had assumed,

samoajm other thinp-sts sps about legislation carrying appro.

Sh originating in the m ate, being a violation ol te Consti

t trthto beebthtt y- atnto

Seattor Httesot (Interposing). And legislation providing for the,

ent lwis Yes; they had that In there. Then the opinion
prwvods to sa* among other thlng% that Congress, in attempting

BEST Ich llel 
On

'I y *Ithi~ Stt hr ti netkn uhsbet Is not

tsf jt~t th ro~~ s.Hico oie h esnupon.

to honutatstodyeuath mttr
PIlenoleris. It has not boeo brought to your attention I
Mr, xstsav. No, Sir,
8oeiair Rosisso"t. That prilded for a tax, and dealt with the

OW-6jose t otoUs futures under the taxin; power; and If I under.
#go 4he daeska someatly, it held that ine. the Constitution pro.

oAls *Aee b"* fee W reliatingftw musd originate in the 1101Meof,
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Representatives, and this bill originated in the Senate, it was in viu-
iation of that provision of the Constitution.

Senator LEwis. That is one feature, Senator, in which I am notprticularly interested. It was the other. If the doctrine annitlneed i +.

by that court is correct, Senator Cuinniins's suggestion is very
appropriate. If that be truly the law then Confrere can tieter do
anything connected with interstate commerce %%here the act itself
cold be completed within a State. lleie is a serious question,
according to my way of thinking.Senator ]lonl-Nso. May I interrupt for a qtiestion, Senator?

Senator Lrwis, Certainly.
Senator toliNsoN* 'liis bill provides that before goods can be

shipped out of one State into another the sliper must obtain at
certificate mado in that State that the goods wvere not made by child
labor and that child labor was not employed in their manufacture.
Am I right about that?

Mr. lii a. It provides that it liall be unla vul for any pro.
ducer, manufacturer, or dealer to ship or deliver for shipment in
interstate commerce the product of nny mine or quarry situated in
any State which has been produced in whole or in part by the
labor of children under the age of 16 years, or the product o'f any
mill cannery, workshop, factory, or manufncturing establishment in
the United States which has been produced in whole or in part by
the labor of children tinder the age of 14 years, or by the labor of
children between the ages of 14 years and 11 years who work more
than 8 hours in any one day, or more than 0 days in any one week
or after the hour of 7 o'clock p. m., or before the hour of '-
o'clock a. M.

Senator I,Ywis. Have you r.ot a provision in this law that a
certificate must be required vetore the foods are thippedl

Mr. EMrtr. Not in this measure. We are discussing the bi:l as
pased by the House.

Senator Lr.wis. That Is the one I ant referring to. I am dis.
cussing a thing which does not exist. I apologiy,,.

Senator Cuinmis. You say it is your opinion that Congress could
not require that corporations engaged in interstate commerce shall be
organized tinder a law of the United Statesl

fr. EEaNr. I do not see at tho moment, Senator, the relation
between the commerce to lie regulated and the purpom stated.

Senator RonJi-soN. Will you pardon me for going back to the
question of &nator Lewvis?

Mr. Euirma. Certainly.
&,nator loanmqor. I think he had In mind the proviso In !ri

24 at the bottom of page 3.
Mr. EwRaT. With respect to guarantee?
Senator Ronisox. Yes.
Mr. Eiirar. That is another matter.
Senator Rosipisox. It has been urged that we ought to pass a law

providing for no incorporation e.%cept under a Federal law, and thlat
we could make it exclusive, compulsory.

Mr. EWERT. There are several bills of that charader, Senator. I
have heard them argued by very distinguished authorities with
great Interest; but I believe some of them went off on another plase

. ...
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of the law. I confess I do not see the parity between that and the
provisions tnder discusion.

* Senator loBINsoN,. They are engaged in interstate commerce?
Mr. Enrnr. Yes; but f do not see the relation. I do not know

of any distinction made in any decision of the United States courts

with reference to the right of corporation.% persons, firms, and part-
nerships to engage in interstate commerce-that is, with respect to

* constitutional piarantes--which holds that such guarantees apply
only to ntural persons. It is in the Constitution, and it has always
bk-en recognized by the courts, that there i% no distinction between a
natural person snil a corporation, except the distinction with regard
to the immunity clause.

Senator Eon'lsox. I am not making that distinction. If they
chose that form of incorporation then they must incorporate unier

* the Federal statute, if on I existed. Of course we have none now.
Mr. E irIy. No. I think that is answereA by the statement in

the employers' liability cases, where it was said that to engage in
interstate commerce was not a privilege which depended upon Con-
gress, and which Congress could arbitrarily condition.

Senator Iloniso.. Your proposition s that if the goods are
themselves wholesome and sound, and that their use shall -be whole-
some, we can not go back of that and look into the conditions of
production or by whom they are produced?

Mr. Eairya. I would not say you could not go back of that and
inquire into the conditions of production or by whom they are pro-
duced, because you do go hack in the case of mishrandetl or aduI.
berated goods. 3ut in this case you go back to examine the character
of employment, the relationship existing between the manuf-eturer
of the goods and those whom he hires to manufacture them. The
employment contract) the relationship of employment, created and
existing wholly within the territory of a State, is within the juris-
diction of that State under its police power.

Senator lloniisoN. Still, misbranded goods do not make an ex.
caption from the suggestion I have just made. I am assuming now
that the goods when offered for shipment are round, wholesome, not
fraudulent in any form. I understand your position to be that the

person who owns them has a right that can not be interfered with

toput them in the course of an interstate shipment and that we can
not go further back and inquire how or by whom they were produced.

Mr. Emxar. I do not believe it to be within the power of Con.
gre". to exclude wholeson, e meat or wholesome bread from interstate
Carrieg- betweenn the States, because there was a child 10 years old
in-the kitchen where the bread was baked or where the meat was
cooked.

Senator IRonisox. I was trying to get parallels, if I could.
Mr. Euwiv. Assuming, as I do. under the decisions, that the in-

l-hibitions and the guarantees of the Constitution apply with equal
force to corporations as they do to persons, then I know of nothing
that would support a contention that would make a condition of en-

ging in commerce that the capital stock of the corporation had to
fully paid up, it being a State corporation.
Now, f beg to turn your attention to two cases which are greatly

relied bpon in argument to support the validity of this proposl-
the lottery case, and the Hoke case commonly known as the white*

I
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slave case. The lottery case, as you geiitlemen well know, was the
subject of i strong dissent, chiefly directed to R disagreement omer
whether or not a lottery ticket was'an article of commerce, or whether
it ought to bI regarded as within the terms of those contracts which
are held not subjects of commerce, like insurance policies or other
contracL %hich merely e-tahlish a lersunal telation between parties
thereto and were not, in themselves, articles of commerce. The
court held that when a lottery ticket was tratirported hv nn inde-
pendent carrier it its an article of commerce, "hit the "coot I-cry
carefully limits it.s dccisinn in the case.

In suStaining the exclusion of lottery tickets from inte state com.
inerce by the Act of 1695 the court i'llustrntes the exercise of the
power oi prohibition by appeal, fir-t of nil, to the lisea, 4 i cattle Act
of 1881, which forbids the trninsportation of live stck aff'cteU with
an infectious or comnnunicable disease and by appeal to the decisions
affirming the Sherman Act, notably the Addy stone Pipe & Steel Co.
v'. United States (175 I. S., 211), in which lit court stustaincel the A
power of Congres to enact a law "prohibtiting citizens from enter-
ing into those private contracts which directly anti suhistaitially,
and not merely indirectly, remotely, incidentally, And collaterally,
regulate to greater or le:-,; degree conniei'ce among the States."

The court denied that this decision led "necessaril y to the conchi-
aion that Congress may arbitrarily exclude from commerce Among
the States any article or commodity or thing, of whatever kind or
nature or however useful or valuable, which it may choose, no matter
with what motive, to declare shall not be carried from one State to
another."

The court further says:
We t tAy, linweverf r(1t In thl ut vo t,,ii oitnt the omr lire Iueretvtnre
SMi, that the pMarr of Congre" tn reoutlimp c"-1nerc arnon: the sintm

although fPinsarys eant not I* sicemn1 l arlilri iry. Psi" It Ia otlhJcvt in auch
Ilulaitton or reqtricilonq q are prrecrIi' Iy the (mntlitilon. TIhiq pNiuer.
therefore. ini) not to exett'4l mo Aq to Infrince rhghti ."iirol or jrotecu'l by
that In'trunwnt. It %%ould not he ill."wtilt to Inartne l o'ontion tbat %toull be
Justly lInble to tuti nrn objetilon n% thnt Pinto]l ri hie boitle to the objects
for tbo Accomplinhnent nft athlch Cougzre..i i tn Inver-te with the Xener rs power
to regulate o'xnturce amng the reitral Stxtm.

Senator CummtNs. If you can imsine n Astte of society in which
gambling was not against public policy, with the Constitution as it
is now, would you have expected a different decision in the lottery

Mr. Erity. I think in that case that Congress and the courts do
not create but recognizes an inherent quality in the article which
expre.,ea the commonjudgment of the Nation.

Senator Cusintzs. Is it not true that it goes further, and that it I
recognizes an inherent immorality in the businem of gambling

r. E)trj. Lotteries had come into the Supreme Court of the
United States 70 or 80 years before, and tie courts lid refused to
recognize tho validity of contracts predicated upon them or to pro-
tect such contracts, and this was bit i, lIst step in regulating the
traffic in lottery tickets, a thing bad in itself, "a traffic in "hich,"
the court said, ' no man may engage as a matter of righL" £

Senator Cu)iIIIs. If child labor, the question mentioned in this
bill, were generally recognized to be immoral, as gambling is, would
you not consider them parallell fi

_____ ___ __ _ __ _ _ J '
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Mr. EMERYc'. I would consider tie regulation of the transpolitation
of the child for that purpose or the regulation of the use of children
in interstate commerce. I mean on any coMmon carrier, like a ries.
seinger boy working for a telegraph or telephone company, where the
carrier was within the clear jurisdiction of Congress.

Senator Lrwii. I argued the lottery case in the lower court andtried during that argument-in the higher court I tried to do the
same thing-to get the court to adopt a theory of a lottery ticket the
same as that which applies to a policy of insurance, they having pre.
piously held that a policy of insurance was not an article of interstate
commerce. The mn had sent a ticket out aiid sent the money,
actually in dollars and cents, which was the result of the lottery
drawing; and the question was whether or not that could be inhibited
by theUnited States, more on the ground that it was passing be.
tween States as the result of a thing that was contrary to good
morals.

The ejuestion as to this bill is: Is it within the power of Congress
to sy th at child labor is immoral iserely bcciao a thing is dono by
a child I Can Congress say that that thing per se is immoral when
it violates any of the established doctrines which define it as im.
morality?

Mr. .Pt)mi. To what would you refer the exercise of that power?
Senator L.wis. For instance is it right, in your opinion, to say

that child labor is immoral or illegal in itself, and, being such, that
we could prohibit the results of it?

Mr. 1>mrat. Congress, if it did that, would re udiate the position
it took in enacting legislation in the District o3 Columbia for the
regulation of child labor.

Called attention this morning to the fact that I did not think
that anyone contends that the employment of child labor per se is
an evil. It is argued that the employment of child h wr is an evil
if such employment injures the health of the child or prevents him
from securing an education, or something of that sort. By except.
ing agricultural occupations this bill argues that a child working on
a farm is not injured, because he is working at an occupation that
takes him out of doors and probably is calculated to better his health,
rather than injure iL. So hs bill approves child work on the farm
even under the age of 14 years, or if of the age of 14 and not over 16

I' it believes he may work over eight hours a day and not be injured.
Senator RoB.so.. If, for instance, the State of South Carolina

had passed laws forbidding child labor in all cases under the age of
14, and for more than eight hours in any one day of children between
the ages of 14 and 16, would this act be valid? Suppose that the
State of South Carolina had heretofore passed a labor law forbid.
ding any child under the age of 14 to be employed, or any child
between the ages of 14 and 10 to be employed more than eight hours
in any one day, would Congress have the power to pass this act?

Mr. ExzRT. If every State had I
Senator RosiNsor. ;o; If the State of South Carolina had.,Mr. Em tr. You mean, if the act In South Carolina was in the

identical terms with the act proposed here, would that affect the
validity of the exercise of the power of Congress?

Senator Rosipsow. Yes.

eni heatinSuh aoin a I h
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Mr. Emra1r. I do not think so, for the reason that the State would
have no less power to change its legislation than to enact it. If
any one of the States adopted a r le witl. respect to marriage and i
divorce, and if Congress adopted the Fime rule and provided that
persons who are divorced from the marital relations by any other
standard could not ship their prodicts-their children, in other
words--in interstate commerce as pasen ers, would the congres-
sional provision be strengthened by that factl If a rule of com.
merco applied to only one state and not to other states, it seems to
me that it would be invalid for other reasons; that is, it would
undrtnke to discrininnte between States.

Senator Hopnmsox. That is a iery proper question, of course. In
order to eliminate that question, oppose that every State had
passed laws forbidding child labor- forbidding the employment of
child labor under the age of 14 yea,'s and the employment of chil.
(ien between tie ages of II an 10 ioi more than eight hours in
any one dayi; could Cmougrrss then, under tlino, conditions, pass
th[I' act I

Mr. EMiriir. Hf every State had laws like htlt ,
senatorr ]on l.-o,. Yes; every State. Could Congress then pass

this act, in your opinionI
Mr. Hi)irn. I do not think so, because I do not ce how that could

change the power of Congress at all.
To return to the discussion of the LoTtery case, and I want to call

your attention to the language of the majority of the court in re-
sponse to the assertion that the conclusion there reached meant that
(ongress could exclude any commodity from commerce: " Li

We u'ay, boweter, repeat, In Ib'. col'innc'ktio . %hAt the coort baa before .lid,
that the power of ('ongrem to rceul-ito o'iwuverte aniic lb. StAte, althoUgh
plenary, can not be diox.l nrhllrnry. Alnci' It 1 suJeu-t to siwh IlnmlAbon or
reptrictionm Am are prevrhl',d by the ('oi lpitl Ion. Ibla power. therefore, maynot tbe exerctmii Po Am to hifringe rliltt ftoiil or vreqoltml by that |n. tru.
meant. It w'ouM w] I k,l dlfthult to Ihiviglne le .dxlmtloii Ihbit 'Ut w b Jolstly

|l~bl o- z uch an objc'lion aF Iht MtAIed AIM he hoAtile Io the ohbjcta for Ilb
acce;npllshment of which Congre'a w;qa Inietol with the general lower to
s"'-ullat* %commerce among the several 81lca.

As to the lnke case, the white.::,ce cA-S. vo will recollect that
the proposition presntcd and susciined in Justice MeKenna's opin.
ion was the power of Congress to prevent or forbid the transporta-
tion of a person from one State to another for immoral purposes
or to procure their transportation for that purpose. The court says:

What the act coWomena it the trAs.410ftatIlo rtr,N! or aldeM, or iran,-
porlation Indx xuc, In Interptale commerte, for Ininworal Imirpi' .ee

No man has the right to transport a human lying for immoral
purlxwea That is aulMitted. It ia something inherently b ail in
itself, because the persns may be viewed in two wave, either from
the purpose for which they are transported, or for what they are in
themselves a commodity of-mmorality.

I do not want to Call the attention of the committee to too many
of these cases, but I want to mention a further point in relation to
them. Mr. Parkinson during his argument again and again reit-
erated that Congres posmes a national police power to protect

*n7
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public morality, pub lic health, and public morals. That is tnie, sub.
ject to this limiltatIon. I do not 1nant to say it has that power, be.
caule the course have Ilway- Aid hlh'tantihlly that Copgess pos.
sesses no police power as such, but what they have said %ery clearly,
which marks the distinction between Mr. 1'arkinson's declaration
and the fact, is that a regulation of commerce is not invalid, because
it partakes of the " quality " of police power. A " police quality"
is ,enerally applicable to all these exchisio|s from commerce to
which I have called the committee's attention.
* I drain' s4) to take mnarhed excptiom to the freupient aFiertion
In tle co ,rK of thim nrg me t tha t tle exercise of coimuere, power
Is limited only by" the lifth anicmul v tlmut. Accordhbig to Ihe circum.
stances of the rugtilation propos.cl, it would he limited by miny
other provisions of the Constitution, because, taking it as au whole,
the Constituition is a remarkably prohibitive document. There are
115 negations in that instrument as agaiimst 79 afirmuative grants of
power.

Section 8. paraaph 3, of the Constitution delegates to Congress
the power to regulate commerce with foreign nations and among
the seeral States and with the Indian tribes.

Immediately thereafter, in section 9, paragraph 5 it is provided
that rio tax or duty shall be laid or, articles exported from any State.
No preference shall be given by any regulation of commerce or ree.
enue to the ports of one State over those of another. That is a clear
inhibition of exercise of commerce power.

Article IV provides that the right of the people to be secure in
their persons, ho"se, papers, and effeqts against unreasonable
searches will seizimea shrill not be violAted, and no warrants shall
issue but upon probablO cause, supported by affirmation, and par.
ticularly describing the place to be searched and the persons or
thing to be seized.

This provision appears to modify the use of the commerce power,
as indicated notably in a cae with which you are undoubtedly
familiar, that of Hiarriman '. The Interstate (.ommerco Commission
(211 U. S.) ; also the case of Hiale v. hlinkel (201 U. S.).

'Next there is the well-known provision of Article V of the Con.
uitution, which provides thati-iNo person Ph~ll be (4tIk~ lW III Ally' C171i1111'-3 CAM- 1) IS- A Wtile"td~ APIk nst

blwelf, nor We deprie of life. lilprtt r, or rlert whoity. Thr of law.
I This article, which hp been frequently referred to, lays its inhibi-

tion upon Congress by the fourteenth amendment does upon State
legislatures. It also provides that no person shall be compelled to
ter'tify agAinst himself in y criminal case; and if Congrebw under-took to require such a condition in it regulation of commerce it would
run up against this prohibition.

There is also this further inhibition which is the essntial tource of:i) distinction between State and Federal authority. That is Arfi-
cis X of the Constitution, which provides that the powers not dele-

gaed to the United States _by the Constitution, nor prohibited by it
tthe States, are reserved to the State, respectively, or to the

! people.

All the powers of Congres are derived from delegAted authority,
and they are not defined, but enumerated powers. ,verv power no
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so expreslv delegated is reserved either to the States or to the peo-
ple theinslhes. I'here has len no pailitioninig ot of All (lie legis-
lative power between the State; aid tle Nation as WAS suggested
here, because there are many powers that could be granted, bit "which IL
the people have never delegated. although from time to time th(ey
do delegate additional powers, of which a recent instance is that of
the income tax amendment. We amend the Constitution of th- II
United States from time to time, and we also amend our State con-
stitutions from time to time; but the sovereign undeleg.ted power is
in the people themselveR. The argument fir ihiR i ltier gains rioth.
ing hy a s ruling that thern, in a g.t"vnt nitio nr e vii t1 I, rxvglniell.
Granting that tlire is great evil to Is, removed or regolatA. the
power to meet it tiist 1o expressly found in order that it in:ty be
authoritatively exercised.

From these considerations andl co,". I dc--i re inw to present we zoih-
mit that any rule pretcribed for the regnlntion of commerce rust not
be arbitrary, must have some real nnd substantial relation with the ,:i
commerce to be regulated, and must not conflict with other prohibi-tions or gineranties of the Constit~tion. There is no snch real andsubstantial ialation between the shipment of a commodity in corn.
meree and the conditions governing the employment of c? ildren in
,an establishment in which it is produced. Sueh R ri1e. morciver, is
in conflict with Article X of the ('onstitition of the ITnited States.

It was said, in the course of proponent's argument. and it was re- 4
verted to by members of the comnniltee, that there is a vast power
in the nature of police authority thit claii be exe'ci-ed by the Fed.
eral Go irnment through its legislatiVe deiar trInt tI ,eet national
evils. It may not le expre. ly food in the vnriomrs artirleq and
grants of pow'or in the Constitution it-lf. b ,t iii the nature of thinfa ";f
it must reside somewhere for the prttectinn of national morls,|
national health. national safety, aid it can lie referred to the com-
merce power. I call your attention to the fact that flint proposition
has been the express sbjct of argument of at most elaborate character
in the Supreme Conrt of the United States, because it was asserttd
very strongly by the Government in the (niouq case of Kansas t%.
Conrado. ?n disposing of that case the court fihf' met the cnnten-
tion that has been made here. The (invernmenut's counsel insisted
that nil legislative power must be vested in either the State or the
National (overnment: no legislative powers belong to a State gov.
ernment other than the which affect solely the internal affnirs of
that State; consequently all wers ihieh nric national in their scope
must be found vested in the 'ongress of (lie United Stntes.

In that case. as vo gentlemen will rememl'r, there waF a ques-
tion as to whether the State of Kansas or the State of Colorado waS
entitled to the flow of the waters of the Arknnsas River or whether
it was the Federal Government which was entitled to fix the condi.
tions under which the flow of that river was to be had. : I

The court said: , .4
lut the proposition that there are eglxlathe p werg affectan ire .Nation As a,

whole which belonX t4N althouxtg not exliresesl in, the errant of Imwers Is In
direct enfkt with the doctrine that t hlm Is a (lotenment of enun'erAteil
pow*r That this Is ich e a (orernment clearly atwanr from the (o"inlt. ,'
tior. irepedntIlty of the arnendmentA. for otherwle there would ie ait lintru-
amet rnrngll cerlaln speiwiW thla.s madel oieralte tn grant other aml di."

ML . . . . . . ., . . . . . . . . . . . .
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tinet thing. This natural construction of the original t oy of the Constitution
Is made absolutely certain by lbe tenth amendment. This amendment, which
was seemingly adopted with prescience of just such conteitton as the present,
disclosed the widespread feAr that the National Goternment might, under the
pressure of a Puptosed general welfare, attempt to exercise powers whlch have
not been granted. With equal determination the framers Intended that no such
auumi.4on should ever find Jostflicatlon In the organic act, and that If, In the

future, further powers seene nceary, they should be granted by the people
In the manner they had provided for Amending that Act. it reads: "The
powers not delegated to the Inited States by tbe Conilitutilon, nor prohibited
by It to the States, are reserved to the Slates, respectively, or to the people."
The argument of counsel Ignores the principal factor In this article, to wi, "the
people." Its prlnipal purpose was not the distribution of power between the
Unite, Slates andi tie .h1tat-. hut A rrc,.'rvnlln to the pole of alt posters not
granted. The ireAmiible of the CA)siltution doclares. who franme it-" we, the
people of the United States," not the people of one State, blit the peile of
all the Stntes--and artilea 10 reserves to the 1*oile of all the States tbe powers

Ant delegated to the United Slates. The powers affecling the Internal affairs
of the States not granted to the United States by the Constitution, nor pro-
hibl(ied by It to the SlateA. are raerred to the States, respectively, and all
powers of a national character which are not delegtell to the National Gov.
ernment by the Consttutlon are reerred to the people of the Unltedi States.

1 The people who Adopted the Contilution knew that In the nature of things
they could not fore"ee all the questions whibh Might arise In the future, all
the ctrcunitanen wlcb mlght cail for the exercise of further national powers
than those grantel In the I'niteil States, and. after nmakin iroillon for
an amendment to the Constltntion. by which any needed additional powers
would be grantel. they reserved to thenmselves all powers not so delegated.
This arlkle 10 Is not to be aIborn of Its waning by any narrow or technical
construction. bnt is to be considered fairly aod liberally so as to give effect to
Its -,cope and meaning. (Kenpau r. Colorado 2M U. 8., 00.)

In the course of the argument made in support of this bill much
time was spent in drawing distinctions between intrastate and inter-
btate commerce. We insist the issue is broader; it is a distinction
between the power under which manufacture and production shall
be regulated and that under which the rule for intercourse shall be
made.

In the nature of things, if a rule is to be prescribed, it must have
a clear relation, a real and substantial relation, to the commerce
which its proposes to regulate. You can not make anything a regu.lotion of commerce by calling it such. It must be in its nature, on
its face, a regulation of commerce, That is the point brought out In
case of Adair v. United States (208 U. S 161), a roseculion
brought under the so-called Erdman Ac, which provided among/ ~ other things that no common carrier should dicharg or threaten to

discharge any employee of the carrier because of is membershipin a labor organization.
The court decided two things. First that the provision was

repugnant to the provisions of the fifth amendment, because it
understood to deprive the employer or his agent of what was at once
a personal or property-right, the right to create, and (he right to
terminate R re ation of employment with another; and secondly, it
was not a "regulation" of commermo,The court Wid:

Unniol(@ll , any rate prescribed (or the conduct ot Interstate commeree, In
order lo bo within the competenc of Congress under Its power to regulate

anmg II a taIe, ust bAre some real or substantial relation to or
MWCtjCQ with the omMerce regulated. Blat what poeeible legal or logical

t ooseetlai Is the between am employees membeesilp in a labor organization
and tl e co rlag e @of 0 estldate ossameto? Sock retivoM to a labor orgpali..

-g l goo,
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tion tan have In Itself and In the eye of the lat bearing upon the mtmerce I ''

witl& which the employee Is connected by his iabopr and services. **'It 'I
results, on the whole case, that the provision of the Ptatute under wbih the
defendant was convicted muat be held to be repugnant to the fifth amendment
and as not embraced by nor within the power of Coogiesa to regulate Interstate
commerce, but under the gulse of regulating Intertte commerce and as applied
to this ease It arbitrarily sections an Illegal Invasion of the personal liberty
as well as the rlht of properly of the defendant Adair.

This case was reviewed again in Cop page v. Kansas (930 U. S.),
although there was before the court a State stlite and not an act 4
of Congress. I call that case to your attention to observe the rule
of construction laid down. It is most pertinent to this bill and is
first well stated in Lochner v. Now York (198 U. S., .45). The case
of Lochner v. New York involved the so-called Baker's 10-hour
law. The question was whether or not it was a "health law," and the
court held it was not, saying:

We are Justlled In saying so. when from the character of the lAw and the
subject upon which It lealsIa, ., It Is apparent that the public heallb or welfare
bears but the most remote relation to the law. The purpose of the statute must
be determined from the natural and legal effect of the language employed; and
whether It Is or Is not repvniant to the Constitutlon of the Unlied Stles must
be determined from the nilural effects of such statute when lint Into operation.
and not from their procesiwed purpose.

Again said the rourt in Coppage r. Kansas (230 U. S.), page 1,
in reference to tho construction to be placed upon a Kansas statute,
which was entitled "An act to provide a penalty for coercing or
influencing or maki, demands upon or requirements of employee",
servant- laborers, and persons seeking employment," the question
being whether or not the thing which was done was "coercion":

Wbea a party appeals to ths court for the protelon of rhts semuret to
him by the Federal Constitution, the decision It not to depend upon the form
of the State law, or even upon Ilt declared purpose, but rather upon Its opera-lion and affrect, he applied and enfor 'vd by the Sltae; and upon these matters
this court can not, In the proper performance of Its duty, yield Its judgment to
that of the StAte court

After citing casks, the court says further:
Now, It t4ems to us clear that a taltitry provisho which ta not a le;4:mate

police regulation can not be wnule such by being plncedf In the s.ime act with the
polle r.i<ulatlon or being enactol ureter a title that dcclAres the purpose
which would be the proper object for the exerci.se of that power.

Mr. Justice Orier said, in the Passenger cases (7 How., 458) that
"the tne character of an act of legisintion can not be changed b; its
col.location," and that is most pertinent here.

The question of whether or not this bill proposes a regulation of
c,rnmerce or whether it proposes a regudation of employment en.
t;rely within the jurisdiction of the State where the parties are en.
.Ka idnha production, is to be determined, not by a declaration in itstit e tat it is a regulation of commerce, but by its words, by its legi

effect, and by its practical operation when it becomes a statute. It
lain that its purpose is to prevent the employment of chiltlren

wltln tho a a limit fixed in tls bill; and the iic^,i by which thatobject Is to bo ttaineod are, I subinilt not within the power of Cow

gress as a regulation of commerce..
I think the committee will admit that the Stpte can not surrender

Its right to regulate dometle affairs except where there is concur.
rent jurisdiction any more than Congreu can grant a State the right...... II..
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to enter its domain and legislate there. 'Ihat would be amending the
Constitution by an unconstitutional method. The proposition then
it, apart front its relation to other prohibitions of the Constitution,
Is this a regulation of commerce!

Now, 1 have undertaken to point out that in all the cases in which
an article has been excluded from commerce it has been excluded be.
cause of something inherentlyy bad in itself. Now, hero is a bill that
applies to every product in this country that is now manufactured,
and declares the inherent nature of every such product Is to be
changed by its contact with a child. )Mverything In the waY of food,
everything in the way of manufactured articles of every kind, every

roauct of our factories and other producing establihments is toave its character stamped upon it in interstate commerce, not by
~what it is in itself but by the fact of whether or not among hun-

dreds of employees one child within a forbidden age is employed in
the establishment in which it is produced.

Can Congress by legislative magic change the Inherent nature of
an article by associating It with the conditions of employment under
which it is produced! Can Congress deny transportation to a child
whose father was a convict or whose mother was a prostitute, on the
ground that it was produced under conditions of immorality! Can
it deny interstate transportation to either party or to the children of
a marriage either of the parties to which had been previously
divorced contrary to a standard established by Congress for the
purpose of protecting national morals in the marital relation! Can
Congress establish for every State in the Union factory laws, in-
spection laws, hours of labor laws, minimum wage laws, efficiency
methods in production, literacy tests for alien employees all forms
of admittedly local regulation, by denying the facilities of interstate
commerce to commodities not produced under its standards!

It is not enough to my that this pover of Congr.s must depend
upon so changeable a thing as popular opinion respecting the subJect matter of regulation, be-ause it has ben said by a great Justice,
now dead, Mr. Justice Storey:

The Constitution T(pnkn not only In the s ae words, but with the aMe
meaning and intent with which It spnke when it came from the haNis of Its
framers ;'nd was vo tci on nod ndiopie by the people of the Unitcwi States.
Any othrr rule of corittrucllon would abrogate the Juilllal charActer of this
court, and innke It the mere reflex of the popular opinion or passion of the
day. (I0 Ilowaril, 3W3).

Seneptor CU.'41Iis. That is a little in conflict with some of the
decisions of the Supreme Court. For instance, take intoxicating
liquors. The Supreme Court once taid, in regard to the law regulat-
ing intoxicating liquors--I believe this was the law of a Statey-that
at the time intoxicating liquors were a legitimate subject of com-
merce, and indicated very clearly that its transportation from one
State to another could not be prohibited even by Congress; but it
paid, as I remember it--I have not read the decisions for a long time
-- that if there came a time when intoxicating liquors were rooked
upon generally, universally, as bad by the civilized sense of man-
kind, and condemned, as the lottery business had been condemned
that, then, intoxicating liquors should be outlaw ed, and that it could
be provided that it would not be transported from one State to an.
other. So public union does necessarily change the complexion
and meaning of the ontitution of the United Statqe.

', m
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Mrr. EizRY. That is judicial recognition of public judgment.
Senator CuiitiNs. Congress has by its word declared the public

sense in tliat way. It how to be an evolution of the people, and it is
through their organized jiudigment, if you please, that the status Is
determined.

Mr. %'sti:nr. The distinction there is that you are looking squarely
into the nature character and inherent essence of the article which
IN the subject, o judgmenL

Senator CosliNist. I do not suggest that as a parallel case, but
only supgcst It as bnng a very obvious conflict with the deIslons
yOt1 haveJust r ad from, by the Supreme Court.

Mr. EHrsy. I do not think it is in conflict when it is understood(lint so for as the powe,-s of Congress are concerned they can not be i "

increased .or changed in nature by the words of men. In other
words, the powers of our Government are not to be changed in their
nature by passing expressions of public opinion.

Senator CulimNs. I- understand that, of course.
Mr. imty. Yes. Now, it is said here that the States are unable Ut

to protect themselves against the evils of child labor or against
combinations becoming the users of child labor, And that, therefore,
is a reason for the enactment of this legislation, for the evil is one
that the Nation alone can reach.

Now so far as the users of child labor are concerned, they can be
reached in each of the States if the different States desire to reach
them. But the trouble is that there is not everywhere apparently
public opinion to demand such action in the local communitie.
If there were such public opinion, then, I say, steps would be taken .
to meet the situation locally. The reason for that must he that local
opinion knows iL own condition&. It can not be possible that any
State of tie Union is supportin conditions that are to revolting
that they offend the moral sense orthe Nntion.

But if there, is Anything thnt is prodiicd in Any State in this
Union that is of a character to affect the morals or the health or the
welfare of the people of any other State, the people of such State
can utterly close their markets to it They can tutterly forbid its
retail sale, as they have forbidden the retail &ale of intoxicating
liquors. There is not a State that can not forbid the retail ralo fproducts of child labor, if Ili-t is FnmethinA within the police power
of the State. The reasn why it is not attempted must be because
the subject is not a valid exercise of the police power of the State.
If that is so, then it is not a subject within the commerce power of
Congress. There can not be two riles in regard to that. The Su-
preme Court can not uphold the exercise of the commerce power for
the purpoe of excluling from intertate commerce a coiniModity on
account of the immorality which it produces or generates unlc. the
power whcn exercised by and within a State could be sustained for
the same reason. If gentlemen fear to go into a State tribunal and
submit this principle to its- judgment, then, for the sAn,e reason, it
can not be sustained as a protection of public morals v.ithin the
domain of interstate commerce.

Now, gentlemen thanks to your courtesy, I have reached the con.
clusion of what I hare to say. I now desire to sum up briefly what I 4
I have endeavored to pre-ent to the committee, and that is: First,
that the objection urged to this measure is ain objection directed to ,.

IL . . ....... in_ % . . . . . . . . . I I . . .
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the policy upon which the Nation is asked to embark by the pro.
ponents of this bill. We believe it is one that seriously menaces the
integrity, the organic structure, of this Nation by authorizing an
intrusion by Congress upon the reserved powers of the 6iate, that
deprives the individuals living in those States of the right of self.
government in determining the domestic conditions under which
they shall live and move and have their being-one of the most
essential principles of American Government for which our fathersFrom time immemorial have contended.

In the second place, the form of the bill is bad. It is poorly
drawn. It is ambiguous. It is far wider in its terms than in the
declared purposes for which it is proposed. The rule of evidence
which it offers is a rule capable of and 1i.ely to tempt arbitrary use.

I It protects nobody, not even dealers possessed of the guaranty offered
in this bill, from arre.4 or prosecution, but only from conviction
when they have shown by affirmative defense that they have not em-
ployed children under the conditions proh ibited.

'the measure is invalid because, under the guise of regulating com-
merce, it is intended to and does rc-gulate conditions of manufacture
in every State of the Union, and manufacture and commerce are in
their nature two essentially distinct itnd separate things ruled by
se parate jurisdictions. It was the manifest intention of the framers
of the Constitution and of the people of the United States to confer
upon Congress the power to regulate intercourse between the States,
not the power to regulate production in each State of the American
Union. We further contend that the mere intention to ship a com.
modity in interstate commerce, or engaging in interstate commerce
or pr&iiction for that commerce, does not bring the production or
the person So engaged within the commerce power. For the com-
merce power lave its hand upon the article so produced only when
it had been offered to an interstate carrier in the State of its origin
for shipment to the State of its destination. Commerce begins where
manufacture end& By its nature it can not have being until the' operations of production have been concluded.

We contend that exclusion from commerce has never been applied
nor contemplated by the Congres of the United States nor sus.
gained by the court,% with respect to any article that was not bad in
itself, nor to any acts of individuals that did not threaten the safety
or the freedom of that commerce. We acknowledge that in protect.
ing it Congress may remove any obstruction to its flow, moral, physi-
cal, or economic a mob, a monopoly, or a sand bank. We hold that
a fy rule prescribed for the government of intercourse between the
States must sustain a real and substantial relation to the commerce
which it undertakes to regulate; and that this proposal is character-
ized by no real and substantial relation of that kind. The rules of
construction consistently applied by the courts of our country will
determine whether or not a proposal to regulate commerce is such,
not from its declared purpose, but by the language in which it is
expressed, its legal effect, and its practical operation in the everyd:y
afairs of the commercial world which it is to govern. Thisobil
measured that standard, Is not a valid regulation of eommrce,
but a proh ed regulation of production.
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Let it be assumed, as is here declared, that the improper employ-
ment of child labor is an evil that Congress should exert what-
ever powers it possesses for thepurpose of preventing. I agree that
it is the duty of the National Government to undertake to protect
the child within its jurisdiction against exploitation in industry;
but it remains ridiculous to say that because a purpose is laudable
you are to usurp power to embark upon it, and imperil the true rela.
tions between the States and the Nation. To hold that is to assert
that any laudable purpose justifies the obliteration of constitutional
restraint for the purpose of accomplishing a result desirable in itself,
Irrespective of the Invalid means which may be employed for that
end.

Finally, Mr. Chairman, this proposl is so revolutionary in its
terms, both as a principle of law and as a policy of regilation that
it not only is capable of leading, but iU un questionably will lead, to
the presentation of proposals equally justified, which'will, by their
necessary operation, deprive the States of their essential police pow-
ers and reduce them to a condition of legislative impotence. For,
if Congress can say that no commodity shall move in interstate com.
mere because it objects to the character of the employment relations
existing between the manufacturer who predued it and one child in
his entire establishment, then it can say with equal right and it will
be asked to say that no commodity shall be .produced for shipment
in interstate commerce that is the product in whole or in part of
adult labor, man or woman, employed more than eight hours in any
calendar day or more than 48 hours in any one week, because the
necessities of the Nation for adequate defense require that every
man and woman shall conserve their powers and thus insure the life
health, and strength, not only of possible military defenders, but of
the parents of the Americans of the future. More than that, when.
ever, in the opinion of a number of nonresidents, any State fails to
protect the morals or health or welfare of its people Congress will be
asked to prevent the interstate shipment of commodities produced
under the objectionable conditions existing in that State. Such a
policy, gentlemen will turn over the regulation of the internal
affairs ol all the States with respect to morals and health and wel-
fare, not to the judgment of local men who live in the community
and understand its domestic life and conditions, blit to a majority
in Congress who by the very nature of things, can not and will not
know or learn the peculiar physical and economic conditions that
constitute the individual characteristics of each State.

It seems to me that a proposal of such overwhelming legal and
social importance esp-cially in view of the fact that it has once been
disapproved by the Judiciary Committee of the House, that it has
been debated in the Senate and disapproved by the ablest lawyers of
that day--is deserving of the attention of the great Judicial Com-
mittee of the Senate. So, with all deference, I venture to suggest
that in view of the nature and importance of the bill, and without
any reflection whatever upon the distinguished lawyers who sit
around this table, it should have the judgment of the formal law
body of the Senate, that authoritative committee upon whose legal
judgment the Senate acts, before you ultimately determine the legal
quality of this proposal.
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